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ERRATA. 


Pag9  13,  Unc  Sfiom  bottom,fir  **  L.  P."  read  **  L.  S." 
187,  tranter  note  (e)  to  page  188. 

189,  {mmrgUud  note),  dele  **  with,"  and/or  <*  latlon  "  read  <*  reUtion/' 
213,  line  6/rom  top, for  "Vict."  read  "  WUI.  4." 
227,  /tM  13  yrom  t^f,  after  "  defectiye,"  Mmscoloti;  efter  **  entirely/' 

dele  eemicolon. 
245,  (marginal  note),  line  2,  after  **  appellants,"  dele  comma, 

Hne  31. /or  **  applicant "  read  "  appellant." 
302,  line  17,  for  «  Bennett  v.  Yerdnn  "  read  *'  Hart  v.  Langfit." 
357,  (marginal  note),  for  **  insufficiency  "  read  **  sufficiency." 
410,  (marginal  note),  hut  line  but  one,  tfter  "  mandamus  "  vneert  "  to 

hear  the  appeal." 
531,  /fiM  1 ,  after  "  order  "  tMwt  "  of  two  justices. " 
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iSourt  of  ilhuitrCfi  ^tncf). 


TRINITY  TERM,  1845. 


1845. 


The  Queen  v.  The  Justloes  of  the  West  Riding.        May  2^rd. 
(St.  Pancras  v.  Bradford). 

i-N  Michaehnatf  Term  (19  November,  1844),  Pickering  A  notice  of  ap- 

had  obtained  a  rule  nisi  for  a  mandamus  to  the  justices  S^er'^re.  ^ 

of  the  West  Riding  of  Yorkshire  to  enter  continuances  JJ®  ^^'^^l^f ' 

and  hear  an  appeal  against  an  order  of  two  justices  for  ^J  *'  the  under- 

the  remoYal  of  George  Hill,  and  Hannah  his  wife,  from  nuyoH/y  of  the 

the  township  of  Bradford,  in  tiie  said  riding,  to  the  ^S'l^rrSSfS'? 

pariah  of  St.  Pancras,  in  the  county  of  Middlesex.  *>'  the  appellant 

'  '     ^  -^  ptansh,  ifl  BuiB- 

The  affidavits  on  which  the  rule  was  moved  stated,  dent  without 
that»  when  the  appeal  was  called  pn,  the  sessions  ordered  mch  majoritj 
it  to  be  struck  out,  on  the  ground  that  the  appellants  behaifor wi!^ 
had  no  riirht  to  be  heard,  because  no  notice  of  appeal  ^  oon§eiit  <^ 

,  ,         ^  t  1     ,  ,  /  thewholebody. 

against  the  order  of  remoyal  had  been  sent  to  the  re-     The  affidayits 
spondents  within  twenty-one  days  after  the  service  of  mandamiu  to 
the  order  and  deliyery  of  notice  of  chargeability,  no  J^^JJ^  ''*'' 
actual  removal  of  the  paupers  having  been  made  in  con-  shooid  state  all 
sequence  of  the  suspension  of  the  order«  Acts  that  oc- 

In  an  affidavit  used  by  the  respondents  in  shewing 
cause  against  the  rule,  it  was  sworn  that  other  facts 
than  those  stated  in  support  of  the  rule  had  occurred  at 

YOL.  II.  B  N.  S.  C. 
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1845.        the  sessions ;  and,  amongst  them,  that  the  respondents 

rp^^^^^    had  then  objected  that  the  notice  and  statement  of 

«•,"•.       .  groimds  of  appeal  were  not  duly  signed  by  the  church- 

the  wardens  and  overseers  of  St.  Pancras,  and  that  the  no- 

iDiNo.  ^.^  ^^  ^^  ^^  ^^^  thereof  bad,  as  it  neither  purported 

to  be  by  the  churchwardens  and  overseers  of  the  poor, 
nor  by  a  majority  authorized  to  act,  and  acting  in  the 
name  of  the  whole  body.  The  notice  commenced  as 
follows : — 

''  St.  Pancras^  Middlesex  v,  Bradford. 

''  Touching  the  settlement  of  George  Hill  and  Han- 
nah his  wife. 

*^  Take  notice,  that  we  the  undersigned^  being  a  mqjar^ 
ity  of  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  St  Pancras,  &c,  do  intend  at  &c.  to  pro- 
secute an  appeal,''  &c  It  was  signed  by  one  church- 
warden and  four  overseers. 

Hall  and  Pashley  now  shewed  cause. — 1.  If  this  case 
depended  only  on  the  single  point  mentioned  to  the 
Court  when  the  rule  was  moved  for,  it  is  admitted 
that  it  would  now  be  made  absolute  on  the  authority  of 
Begina  v.  The  Justices  of  the  West  Riding  {a)\  but,  a» 
the  appellants  have  not  brou^t  before  the  Court  all  the 
grounds  on  which  the  sessions  decided,  the  rule  ought 
now  to  be  discharged.  It  appears  that  another  objec- 
tion was  taken  at  the  sessions  to  the  notice  of  appeal, 
and,  if  that  objection  was  sufficient  t6  warrant  the 
justices  in  striking  out  the  appeal,  this  Court  will  not 
now  interfere.  Where  the  sessions  ultimately  arrive  at 
a  right  decision^  though  on  erroneous  grounds,  their  de- 
cision wlQ  not  be  disturbed :  Regina  v.  The  Justices  of 
the  West  Riding  (i),  Bex  v.  Skeffington  (c).     2.  The  no- 

(a)  Anl^  Vol.  1,  p.  446.  (b)  2  Q.  B.  R.  705. 

(c)  3  B.  &  A.  382. 
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tioe  of  appeal  was  insuffident,  as  it  purported  to  be  sent        i845. 
by**  a  majority  of  the  churchwardens  and  overseers,"     t^Tqumn 
whereas^  under  the  statutes  9  Geo.  1,  c.  7,  and  4  &  5  _    ,^- 

.       .  The  Justices  of 

WiIL  4,  c  76,  the  nght  to  appeal  is  given  to  the  whole  _  the 
body  of  the  parish  officersi  not  to  a  majority  of  them.  It 
is  true  that  a  majority  may  bind  the  whole,  but  in  such 
a  case  the  act  of  the  minority  is  taken  as  the  act  of  all, 
and  only  has  force  as  purporting  to  be  the  act  of  all:  Cor^ 
HsY.The  Kent  fFaterworhs  Co.  (a),  Bex  v.  Whitaker  (A), 
Grindky  v.  Barker  {c).  It  is  different  where  an  act  pur- 
ports to  be  done  by  a  portion  of  the  body,  and  it  is  im- 
material whether  that  portion  consist  of  a  majority  or 
minority,  if  the  consent  of  all  is  necessary.  Here  the 
majority  who  sent  the  notice  should  have  stated  that 
they  were  acting  with  the  consent  or  on  behalf  of  all 
the  rest.  The  judgment  of  Coleridge,  J.,  in  Bobimon 
V.  James  (d)y  shews  the  correct  mode  of  stating  in  plead- 
ing the  act  of  a  majority.  This  case  is  not  like  Bex  v. 
The  Justices  of  Warwickshire  {e),  and  Bex  v.  The  Jus- 
Uces  of  Derbyshire  {f) ;  there  the  objection  was  to  the 
sufficiency  of  the  signatures  in  fact ;  here,  however,  the 
fact  is  not  in  dispute,  but  the  objection  is,  that  the  no- 
tice does  not  purport  to  be  given  by  the  proper  parties. 
It  is  like  the  case  of  an  attorney  giving  a  notice  in  his 
own  name,  without  stating  it  to  be  for  and  on  behalf  of 
those  for  whom  he  is  acting.  [They  cited  also  Ward  v. 
Clarke  {g)y  and  Bex  v.  Theodorick  (A).] 

Picheringy  oontr^  was  stopped  by  the  Court. 

Williams,  J. — I  think  this  rule  must  be  absolute. 
I  perfectly  agree  on  the  first  point,  that,  if  an  application 

(a)  7  B.  &  C.  314.  («)  6  A.  &  £.  873. 

\h)  9  B.  &  C.  648.  (/)  Id.  885. 

(c)  1  B.  &  P.  229.  (g)  12  M.  &  W.  747. 

Id)  1  DowL,  N.  S.,  760.  (A)  8  East,  543. 

b2 


4  NEW  SESSIONS  CASES, 

1845.        is  made  to  this  Court  for  a  mandamus,  on  an  affidavit 

The  QoBBM     which  imperfectly  states  what  occurred  at  the  sessions, 

^   ,  ^'         .  and  it  is  i^ewn  that  what  is  omitted  was  material,  the 

The  Justices  of 

the  Court,  treating  it  as  a  delusion  which  has  been  attempt- 

'  ed  to  be  practised  upon  it,  will  dischai^  the  rule 
with  costs ;  but,  in  order  to  make  that  applicable,  such 
points  ought  not  to  be  impalpable,  but  real  and  substan- 
tial points.  Here  they  were  purely  of  an  ideal  de- 
scription, with  no  weight  either  in  the  one  or  the  other. 
The  first,  relating  to  appealing  after  twenty-one  days, 
was  very  properly  abandoned;  there  was  nothing  in 
it ;  and  I  think  there  is  as  little  in  the  other.  It  is 
admitted,  that  a  notice  of  appeal,  if  in  fact  signed  by  a 
majority  of  the  parish  officers,  would  be  sufficient;  but 
it  is  Bald  that  it  ought  to  appear  to  be  the  act  of  the 
whole  body,  and  that  the  presumption  is,  that  the  rest 
did  not  consent,  unless  it  be  stated  that  they  did.  I 
think,  however,  the  presumption  is  the  other  way ;  and 
that,  in  order  to  make  the  notice  insufficient,  it  lay  on 
the  other  side  to  shew  that  the  persons  giving  it  were 
not  really  a  majority  competent  to  do  so.  Unless, 
therefore,  a  presumption  is  introduced,  for  which,  in  my 
opinion,  there  is  no  foundation,  I  have  no  doubt  this 
was  a  perfectly  good  notice,  and  that,  if  anything  more 
had  been  inserted  in  it,  it  would  have  been  only  to  add 
irrelevant  matter  to  what  was  already  sufficient 

Bule  absolute. 
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1845. 

The  Queen  v.  Wollatts^  Esq.^  and  Another.  May  24th. 

In  Easter  Term,  April  24th,  Pashley  had  obtained  a  Wbere  an 
mle  niai  for  a  certiorari  to  remove  into  this  Court  an  ^j  guted  that^^" 
order  dated  January  18th,  1845,  made  by  the  defend-  £•  ^"  *??  **** 

•;  "^  ^  ,  five  children 

ants,  two  justices  of  the  borough  of  Beading,  in  the  "  bave  lateir 
county  of  Berks,  for  the  removal  of  Jane  Creswell  and  come  into  the 
her  five  childly  from  the  parish  of  St  Giles,  Beading,  g^au*; 
in  the  said  county,  to  the  parish  of  Beckington,  in  the  become  actually 
county  of  Somierset,  for  the  purpose  of  being  quashed,  the  same  :"-^ 
The  objection  ta  the  validity  of  the  order  was,  that  it  ^^^  ^^^  araffi. 
stated  that  the  pSiper  and  her  children  "  have  lately  STat  th^^u  *"' 
intruded  and  come  into  the  said  parish  of  St  Giles,  and  had  come  to  in* 
have  become  actually  chargeable  to  the  same,''  "without  in  St.  6.,  with- 
stating  that  they  had  come  to  inhabit  or  settle  there,  ^^^^  2  c.t2!^ 
within  the  13  &  14  Car.  2,  c.  12,  s.  1.  A  certiorari 

to  bnng  np  an 
order  of  re- 

Carrington  now  shewed  cause,  and  took  a  preliminary  iuaed  atlSie 
objection  that  the  time  for  removing  the  order  by  cei>  "^^^^^ 
tiorari  had  not  yet  arrived.    Where  no  precise  time  is  ^bich  the  order 

,         .  ^  made,  before 

fixed  for  appealing  against  an  order,  there  a  certiorari  any  appeal  has 
will  issue  at  once ;  but  where  the  time  for  appealing  is  agalnsrsiich 
fixed,  and  is  not  past,  a  certiorari  cannot  precede  the  ^'^^- 
appeal :  2  Nolan,  587,  Rex  v.  Harmon  (a).  Rex  v.  HouU 
ditch  (£),  Beg.  Gen.  Pasch.  1  Anne  (c).    In  this  case 
the  paupers  are  not  yet  removed,  and  the  parish  on 
which  the  order  is  made  may  appeal  against  it  at  thd 
next  quarter  sessions  after  the  removal. 


(a)  And.  343.  on  the  appeal,  because  it  hinders 
\b)  2  Bott  75d»  856.  the  privilege  of  appealing ;  and  if 
(c)  "  That  no  certiorari  shall  be  any  order  be  removed  before  ap- 
granted  to  remove  orders  of  jus-  peal,  it  shall  be  sent  down  again  ; 
tices,  from  which  the  law  has  but,  if  the  time  of  appeal  be  ex- 
given  an  appeal  to  the  sessions,  pired,  that  case  is  not  within  the 
before  the  matter  be  determined  rule."    Salk.  147. 


6  NEW  SESSIONS  CASES, 

1846.  It  Is  said,  that  the  order  is  bad^  because  it  does  not 

The  Queen    ^***®  ^^^  ^^^  paupers  Came  into  the  parish  of  St.  Griles 
^'  animo  morandiy  or  anything  equivalent  to  that.     It  is 

true  that  the  common  form  of  orders  of  removal  is,  that 
a  pauper  '^  has  come  to  inhabit  and  has  become  charge* 
able ;"  but  the  expressions  used  here  are  equally  strong 
to  exclude  the  supposition  either  that  the  paupers  were 
relieved  as  casual  poor,  or  were  out  of  the  parish  at  the 
time  the  order  was  made.  [Coleridge^  J. — Then  you 
rely  on  the  word  *' intrude."]  In  Rex  v.  Binegar  (a), 
cited  in  the  judgment  in  Regina  v.  Sotherharri  (£),  the 
same  word  was  used,  and  there  it  was  held  that  inhabit- 
ancy was  sufficiently  shewn.  [  Cokru^e^  J. — The  words 
^'  endeavouring  there  to  settle  as  inhabitants  thereof' 
w^e  added  in  that  case.] 

Paskley,  contr^  was  stopped  by  the  Court 

Lord  Denman,  C.  J. — ^We  cannot  give  the  construc- 
tion contended  for  to  the  word  ^^  intrude,"  and  the  ob- 
jection must  prevail  As  to  the  first  pointy  the  rule  in 
Salkeld  does  not  apply ;  that  relates  to  a  case  where  a 
party  in  whose  favour  an  order  is  made  seeks  to  bring  it 
up  by  certiorari,  which  would  prevent  the  privilege  of 
appealing. 

Williams,  CoLEsn>GE,  and  Wiohtman,  Js.,  con- 
curred. 

Bule  absolute. 

(a)  7  East,  377.  (6)  3  Q.  B.  R.  789. 
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<  1845. 

The  QtJEEN  V.  The  Inhabitants  of  Briohthelmstone. 

LfN  appeal  against  an  order  of  two  justicesy  dated  the  The  examina. 
10th  of  February,  1844,  for  the  removal  i>f  John  Guill,   «  or^c^of  «. 
his  wife,  and  six  children,  from  the  parish  of  Bn^ir  ^ll\l^ 
helmstone,  to  the  parish  of  Littlehampton,  both  in  the  ^^^  ^^  father 
county  of  Sussex,  the  sessions  quashed  the  order,  sub*  was  removed  to 
jeot  to  the  opinion  of  this  Court  on  the  following  iSde?Jn^^er, 

CMM  :*—  which  was  nn  • 

appealed 

The  pauper,  John  Gtdll,  wiis  bom  on  the  19th  of  against,  foand- 
April,  1804,  and  became  emancipated  by  marriage  on  ment  gained^' 
the  28th  of  November,  1828 ;  he  had  gained  no  settle-  f^^^gs^y^ 
ment  in  his  own  riffht,  and  was  the  legitimate  son  of  apprenticeship, 

rVL  n     n  *  and  that  he  had 

Inomas  (ruilL  gained  no  sob- 

The  examination  of  Thomas  Guill,  (amongst  other  JISitT^tSuhe 
diings)  stated  as  follows  :—**  The  pauper,  John  Guill,  J^o/^n?™^ 
is  my  son,  bom  in  lawful  wedlock.    He  was  forty  years  emancipated  in 
of  age  <m  the  19th  of  April  last  I  was  legally  removed  gaindi^o  set. 
from  the  parish  of  New  Shoreham,  five  years  ago  last  ^^^ff^^'"^' 
261I1  of  December,  by  Mr*  Hillwood,  on^  of  the  parish  sufficient 
officers  of  New  Shoreham,  to  the  parish  of  Littlehamp-  dence  of  the 
toBf  by  an  order  of  two  of  her  Mnjcsty's  then  justices  of  JJ^^J  JJ  j^' 
the  peace  acting  in  and  for  the  county  of  Sussex,  and  I 
was  duly  deliyered  with  the  order  to  the  overseers  of 
the  said  parish  of  Littlehampton,  and  the  said  order  has 
not  been  appealed  against.    I  gained  my  legal  settle- 
ment in  the  said  parish  of  Littlehampton  by  apprentice- 
ship to  Jeremiah  Scarvell,  when  I  was  about  eighteen 
years  of  age,  and  I  am  now  seventy-four  years  of  age. 
I  hare  never  gained  any  settlement  subsequent  to  my 
sud  apprenticeship." 

The  several  facts  deposed  to  by  the  said  Thomas 
Guill  are,  for  the  purposes  of  this  case,  admitted  by 
the  appellants. 


8  J^EW  SESSIONS  GASES, 

m 

1845.  The  grounds  of  appeal  stated,  that  there  was  no  legal 

l^e  QuxEN    ^^  snffident  eTidence  shewing  that  Thomas  Gxdll  was 

I  huh""        f  ^®*^^  ^  *^®  parish  of  Littlehampton  at  the  time  of 

Bbighthblm.  the  emancipation  of  his  son  John  Gxiill,  in  November^ 

1823 ;  and^  further,  that  there  was  no  l^al  or  suffident 
evidence  of  any  settlement  of  Thomas  Guill  in  the  ap- 
pelLmt  parish,  by  apprenticeship  or  otherwise. 

The  question  for  the  opinion  of  this  Court  is,  whether 
sufficient  appears  on  the  face  of  the  above  examination 
(the  facts  therein  being  admitted)  to  entitle  the  said 
John  Ghiill  to  a  derivative  settlement  in  the  appellant 
parish ;  if  so,  the  order  of  removal  to  be  confirmed,  other- 
wise to  be  quashed. 

Creasy^  in  support  of  the  order  of  sessions. — ^The  ex- 
aminations do  not  disclose  sufficient  evidence  of  a  deri- 
vative settlement  of  the  pauper.  Rex  v.  CatteraU(cL) 
will  be  relied  on  by  the  other  side,  but  the  &cts  of  that 
case  do  not  bear  out  the  general  proposition  there  laid 
down,  ^'  that  an  order  of  removal  of  a  father  confirmed  is 
conclusive  as  to  the  settlement  of  the  son,  although  the 
son  be  not  named  in  the  order,  and  be  emancipated  at 
the  time  of  making  it,  if  he  have  not  acquired  any  settle- 
ment in  his  own  right;"  but  only,  that,  there  having 
been  an  adjudication  as  to  the  settlement  of  the  father, 
it  could  not  be  disputed  in  the  case  of  his  son  claiming  a 
derivative  settlement  from  him.  In  Rex  v.  Yeaveky  (6), 
and  Regina  v.  ZAUeshall  (c),  it  did  not  appear  that  the 
son  was  emancipated.  In  1823,  this  pauper  was  eman- 
cipated, and  he  then  became  a  stranger  to  his  Other's 
family,  and  his  settlement  would  be  no  longer  affected 
by  the  settlement  of  his  father.  [Cokridffe,  J, — It  must 
be  taken,  that  the  father  had  a  settlement  at  the  time  of 
his  removal,  and  in  his  examination  he  distinctly  n^a- 

(a)  6  M.  &  S.  83.    (6)  8  A.  &  E.  806.    (c)  Ante,  Vol.  1,  p.  576. 
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tives   the  acqiiirition  of  any  subsequent  settlement.]  1945. 

The  eyidence  is  not  condusive  as  to  the  settlement  of  i^""q^ 

the  pauper^  and  the  sufficiencj  of  the  evidence  is  a  ques*  f  • 

tion  for  the  decision  of  the  sessions^  which  this  Court  Bkiohtbelm- 
will  not  review  unless  it  clearly  appears  to  have  been 
wrong:  Rex  v.  JEdwinstawe {a),  Bex  v.  YartoeU{b)f  and 
Regina  v.  Charlbury  and  Walcot  (c). 

Pashley  jmd  J.  Johnsoti^  oontra,  were  not  heard. 

Lord  Denma^,  C.  J. — There  is  no  doubt  about  this 
case.  The  order  of  removal  of  the  fiither  has  been  ac- 
quiesced in>  and  was  prim&  fade  evidence  of  settlement^ 
on  which  the  sessions  were  bound  to  act  in  the  case  of 
the  son,  unless  something  was  shewn  to  the  contrary. 

Patt£son  and  Williams,  Js.,  concurred. 

CoLBRiDOE,  J. — One  &ct  is  admitted,  that  no  settle- 
ment has  been  gained  subsequent  to  that  of  the  father 
by  apprenticeship ;  and,  therefore,  as  it  is  dear  that  the 
father  did  gain  a  settlement  by  apprenticeship  in  the 
appellant  parish,  and  had  that  settlement  up  to  the  time 
of  the  order  for  his  removal,  that  is,  before  and  after 
the  emancipation  of  the  son,  who  never  gained  a  settle- 
ment for  himself,  I  do  not  see  how  t^e  sessions  could 
reast  the  inference. 

Order  of  sessions  quashed. 

(a)  8  B.  &  C.  671 .    (6)  9  B.  &  C.  894.      (e)  3  Q.  B.  R.  378. 


10  NEW  SESSIONS  GASES, 

1846. 

The  QuBBK  V.  The  Inhabitants  of  Cubbinoton. 

In  1769,  A.  \JN  appeal  against  an  order  of  two  justices  of  the 
oHand  from  county  of  Chester,  dated  the  Ist  of  June,  1844,  where- 
thc  wMtc,  and  ]yj  ^^  township  of  Cuddington  was  adjudged  to  be  the 

on  it,  paying  place  of  the  last  legal  settlement  of  one  William  Tom- 

of  2#.  6d.  to  linson,  a  pauper  lunatic,  and  the  overseers  of  that  town- 

manor^imd^*^  ship  were  ordered  to  pay  certiun  sums  of  money,  as 

upon  a  farther  therein  mentioned,  for  the  removal  of  the  ssdd  pauper 

inclosnre  of 

land  for  a  gar-  to  the  County  Lunatic  Asylum,  and  for  his  mainte- 
moit  was^fn '  uancc  therein,  the  sessions  confirmed  the  order,  subject 
7*"®^^*°  ^•.    to  the  opinion  of  this  Court  on  the  foUowine  case : — 

A.  continned  in  *^  ^      ®  ^ 

poflMstion  of         The  grandfather  of  the  pauper,  some  time  previous  to 

to6  cottsiFO  and    •  «^*«««  *»  «/»  « 

garden  till  his  the  year  1769,  had  mclosed  a  piece  of  ground  from  the 
andwassnc- '    waste  lands  in  the  township  of  Cuddington,  belonging 

ceeded  by  his  to  the  lord  of  the  manor,  and  had  built  a  cotta^re  there- 
son,  who  con-  ,  ,  ,  ,         .       •  • 

tinned  to  oc-  on,  in  which  he  continued  \o  reside  till  his  death,  in  the 
premises:"^  7^^  1828  or  1829.  It  appeared,  by  the  production  of 
Heidt  that  tfau  receipts,  which  were  proved  by  the  mother  of  the  pau- 

payment  oonld  *     '  r  j  r^ 

not  be  con-       per  to  have  been  found  amongst  her  husband's  father's 

sidered  in  the  i*iii/»  ^*  i  « 

natnre  of  a  papers  at  his  death,  that  for  some  time  a  yearly  rent  of 
Sbn?M '  2*,  6rf.  wafi  paid  to  the  lord  of  the  manor,  William 
an  acknow-       Drake,  Esq.,  which,  on  a  further  inclosure  of  land  for  a 

ledgment  of  , 

the  lord's  title,  garden,  had  been  increased  to  3^. ;  Bd.  being  added  for 
that  no  settle-'  ^^^  garden.  One  of  the  earlier  receipts  so  produced 
q^^Ty"-     waB  as  follows  :- 

"  September  26th,  1769.  Received  of  James  Tom- 
linson  the  sum  of  2s.  6dl,  being  a  year's  cottage  rent  due 
to  William  Drake,  Esq.,  at  Lady-day  next 

"  Thomas  Roylance." 

It  was  also  proved  by  the  mother  of  the  pauper  that 
her  husband  was  'the  oidy  son  and  heir-at-law  of  the 
grandfather,  after  whose  deaths  about  the  year  1829» 


estate. 
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she  and  her  haBband'a  family  went  to  live  in  the  said        i845. 
cottage,  and  resided  thcBre  for  thirteen  years ;  that  her    ^hc  Quben 
husband  was  workins  in  another  township,  and  came  «• 

®  '^    ,  InbabitantB  of 

over  to  the  cottage  every  Saturday,  and  remained  there  Cuddimoton. 
till  the  Monday  morning ;  and  so  continued  to  reside, 
from  the  Saturday  to  the  Monday,  for  several  years, 
down  to  the  time  of  hifl  death.  During  the  whole  of 
this  time  the  yearly  rent  of  Ss.  was  always  paid  to  the 
lord  of  the  manor,  that  she  had  latterly  paid  it  herself  to 
the  agent,  and  that  during  the  last  year  the  agent  had 
spoken  of  raising  the  rent  Upon  this  evidence  the 
respondents  contended  that  the  pauper  had  a  derivative 
settlement  in  the  appellant  township,  neither  he  nor  his 
father  ha^  gained  any  settlement  in  their  own  right. 
The  question,  therefore,  for  the  opinion  of  the  Court 
is,  whether,  under  the  circumstances  stated,  the  court  of 
quarter  sessions  was  right  in  deciding  that  the  pauper 
was  settled  in  the  appellant  township.  If  this  Court 
shall  be  of  opinion  that  he  was  so  settled,  then  the  order 
of  sessions  to  be  confirmed.  If  the  Court  shall  be  of 
opinion  he  was  not,  then  the  order  of  sesdons  to  be 
quashed. 

Townsendy  in  support  of  the  order  of  sessions. — An 
uninterrupted  enjoyment  of  this  property  by  the  fiiiher 
and  grandfather  of  the  pauper  for  more  than  70  years, 
paying  a  mere  acknowledgment  in  the  nature  of  a 
chief  or  quit»rent  to  the  lord  of  the  manor,  is  evidence 
from  which  the  Court  may  draw  the  inference,  that  the 
pauper  was  entitled  to  a  derivative  settlement.  In  Doe 
d.  Wkittiek  V.  Johnson  (a),  it  was  hdd,  that,  after  pay- 
ment of  an  unvaried  rent  for  a  long  series  of  years,  the 
presumption  is,  that  the  rent  is  a  quit-rent,  and  in  an 

(a)  Gow.  N.  P.  C.  173.    . 


12  NEW  SESSIONS  CASES, 

1846.        action  of  ejectment  brought  by  the  lord  of  the  manor,  a 

The  QuBBK    "^ci^^^t  was  foimd  for  the  defendant.  The  case  is  cited  in 

I  hab'tants  f   ®"PP^^  ^^  *t®  8**™®  proposition  in  Woodfall's  Landlord 

CuoDiNOTON^   and  Tenant  (a).     Bex  v.  Bitton  (£)  shews  that  adverse 

possession  for  20  years  will  gain  such  a  settlement;  and 

in  Bex  y.  Garway  (c)  a  pauper  was  held  to  be  entitled 

to  a  derivatiye  settlement  when  his  grandfather  had  built 

a  house  on  waste  lands,  and  paid  no  rent  for  30  years ; 

although  a  subsequent  acknowledgment  of  2s.  6d.  to  the 

lord  of  the  manor  had  been  paid  by  the  father  of  the 

pauper. 

Whatekyy  contrk. — The  pauper  is  not  entitled  to  a  set- 
tlement by  estate.  The  cottage  was  built  on  the  waste 
lands,  and  the  rent  pud  by  the  father  and  grandfather 
was  not  in  the  nature  of  a  prescriptive  or  immemorial 
rent,  but  merely  a  small  annual  payment  in  acknowledg- 
ment of  the  lord's  tide.  The  origin  of  these  payments  is 
shewn,  and  there  is  no  adverse  possession ;  which  distin- 
guishes this  case  from  those  cited  on  the  other  side.  In 
Bex  V.  Hantchurch  {d),  it  was  held,  that  a  grant  by  the 
lord  of  copyhold  land,  paying  a  yearly  rent  of  2«.  6d., 
which  rent  was  afterwards  called  a  quit-rent,  was  a  pur- 
chase within  9  Gea  1,  c.  7,  and  being  within  the  required 
value  did  not  confer  a  settlement.  [He  was  stopped  by 
the  Court] 

Lord  Denman,  C.  J. — It  is  quite  clear  that  the  ses- 
sions had  not  any  materials  for  the  decision  to  which 
they  have  come.  The  origin  of  these  payments  is  shewn. 
They  amount  to  an  acknowledgment  of  a  tenancy  dur- 
ing the  whole  period;  they  are  not  unvaried,  and  there 


(a)  P.  277, 6th  ed.  (cj  Id.  632. 

(6)  Burr.  S.  C.  631.  {d)  2  B.  &  A.  189. 
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is  no  ground  for  saying  that  the  possession  was  ever        18-15. 
adverse^  as  it  was  in  Itex  v.  Gwnoay  (a).  f^^^  Qukbn 

9. 

Inhabitanti  of 

Patteson,  WiLLiAHSy  and  Coleridge,  Js,,  concurred.  Cuddington. 

Orders  quashed. 

(a)  Burr.  S.  C.  632. 


The  Queen  v.  The  Inhabitants  of  Wobthenburt. 

v/N  appeal  against  an  order  of  two  justices,  dated  26th  it  is  no  objee- 
July,  1844,  for  the  removal  of  Samuel  Griffiths  from  ^1^*^^^^^*; 
the  township  of  Wolverhampton,  in  the  county  of  Staf-  JK^?**"?' 
ford,  to  the  township  of  Worthenbury,  in  the  county  of  stotod  in  it  to 
Flint,  the  sessions  confirmed  the  order,  subject  to  the  the  oountj, 
opinion  of  this  Court  on  a  case,  the  material  part  of  JJIfSda  o?Uidr 

which  was  as  follows : —  Christian 

The  order  of  removal  commenced  thus :  '*  Whereas 
complaint  has  been  made  to  us,  whose  names  are  here- 
unto set  and  seals  affixed,  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Stafford, 
&c.  We,  the  said  justices,  upon  due  proof  &c,  do  ad- 
judge, &c.     Given  under  our  hands,  && 

W.  Mannix  (l.  s.) 
Geo.  Briscoe  (l.  p.)" 

The  examinations  were  signed  in  the  same  manner. 
The  notice  and  ground  of  appeal  were  as  follows. 

**  To  the  Overseers  &c. 

''Take  notice,  that  we^  &c.  do  intend  at  the  next 
general  quarter  sessions  of  the  peace,  to  be  holden  in 
and  for  the  county  of  Stafford,  to  appeal  against  an 
order  of  W.  Mannix  and  George  Briscoei"  && 


BU&Y. 
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1845.  The  only  material  groand  of  appeal  was,  '^  that  the 

The  QuBEw     ^^^  A^<1  examination  (oopies  whereof  were  sent  to  us) 
«  ,  .  f '        .  ^^  b<^  <^d  insufficient  on  the  face  thereof 

Inbabitanti  <n  , 

WoxTBBN-  At  the  trial  of  the  appeal  the  appellant8  objected, 
that  the  names  of  the  parties  who  made  the  order^  and 
before  whom  the  examination  was  taken^  did  not  suffi- 
ciently appear  on  the  face  of  the  order  and  examination. 
This  objection  was  oyerruled  by  the  sessions,  who  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court 
thereupon. 

If  the  Court  shall  be  of  ofmiion  that  the  objection 
should  have  prevailed,  then  the  order  of  removal  and  the 
order  of  sessions  are  to  be  quashed,  otherwise  to  be 
confirmed. 

fFhitmore,  in  support  of  the  order  of  sessions. — The 
objection  as  to  one  of  the  justices  is  removed  by  the  no- 
tice of  appeal.  [Lord  Dmman^  C.  J.,  (stopping  him). — 
One  would  think  that  a  court  which  was  bold  enough 
to  decide  such  a  point  might  have  also  had  the  courage 
to  refuse  a  case.] 

Carbett  and  E.  Yardleyy  oontrk, — The  names  of  the 
justiees  should  be  inserted  at  length ;  othervrise,  in  the 
case  of  a  common  name,  there  would  be  a  difficulty  as 
to  service  of  notice.  [Cfaferiltfye,  J. — Judges'  orders  are 
signed  with  their  initials  only].  This  is  not  merely  an 
order,  but  a  judgment  as  to  the  settlement  in  question, 
which  may  decide  future  derivative  settlements.  [They 
cited  Rex  v.  Evett  (a).  Rex  v.  Bawen  (ft),  Rex  v.  Ben- 
nett (c),  Rex  V.  SteventoR  (<f),  and  the  Statute  of  Coro- 
ners, 6  &  7  Vict  c  83,  8. 2.] 


(a)  6  B.  &  C.  247.  (c)  6  C.  &  P.  179. 

{h)  3  C.  &  P.  602.  \d)  2  East,  362. 
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Per  Curiam  (a). — This  is  dearly  sufficient.    They        1845. 
stttte  themselves  to  be  justices  of  the  county,  which  is     j^^  qckbn 

the  material  point  *  inhabitLts  of 

Order  of  sessions  confirmed.         Woatbbn* 


BURY. 


(a)  LordDenman,  C.  J ,,  Paitesony' WilUams,  and  Coieridge,  Js. 


The  Queen  v.  The  Inhabitants  of  Manchester.  ^<^  28/A. 

\JN  appeal  against  an  order  of  two  justices  of  the  Theexamina- 

,  ,   tioD  of  a  pauper 

borough  of  Preston  in  the  county  of  Lancaster,  dated  oonuined  the 
22nd  February,  1844,  for  the  removal  of  Ann  Molineux  ^of^chS^'. 
from  the  township  of  Preston  in  the  said  borough  to  the  f^^'*J 'Il'j* 
township  of  Manchester  in  the  said  county,  the  ses-  the  township  of 
sions  confirmed  the  order,  subject  to  the  opinion  of  this  time  past,  and 
Court  upon  a  case.  ^^^i,. 

The  only  question  raised  was,  as  to  the  sufficiency  of  i>o«»«  ^^  ***** 

«  /•   1  1  •!•       •       1  .        .  town;  I  have 

toe  statement  of  cbargeabiiity  m  the  examinations.  been  and  am 

Ann  Molineux,  the  pauper,  said,  "I  have  lived  in  ^^J^^ieto 
the  township  of  Preston  for  some  time  past,  and  am  now  *^?  IS^^^/M 
residing  in  the  workhouse  in  that  town.     I  have  been  laffident. 
and  am  now  chargeable  to  the  said  township  of  Preston.*' 
The  material  ground  of  appeal  was,  *^  that  the  said 
examination  contsuns  no  legal  evidence  that  the  said 
Ann  Molineux  has  been  or  is  now  actually  chargeable 
to  the  respondent  township." 

If  this  Court  should  be  of  opinion  that  the  examina- 
tion 18  insufficient  on  this  groimd,  then  the  order  of 
removal,  and  of  sessions  confiiming  the  same,  to  be 
quashed ;  otherwise  to  stand  confirmed. 

CowUnff  appeared  in  support  of  the  order  of  sessions, 
bat  the  Court  called  on 

Cramptan,  contrtL — This  case  is  not  distinguishable 
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1845.         from  Regina  v.  High  Bickmgton  {a)y  where  a  statement 
TheQuBBM     "^^  ^  pauper  was  chargeable  was  held  insuffident. 

InhabJtantg  of    C'^^"''*  J- — ^Th**  was  a  conclusion  of  law  without 
Manchestba.  fiicts ;  here  is  a  fact  stated ;  how  can  she  reside  in  the 

workhouse  without  being  chargeable?]  She  may  be  there 
as  matron  or  servant ;  or  this  may  be  the  Union  Work- 
house,  in  which  case  there  would  be  no  evidence  of  her 
receiving  relief  from  the  township.  Evidence  of  charge- 
ability  ought  distinctly  to  appear  on  the  examination. 

Per  Curiam  (b). — ^We  think  it  does  sufficiently  ap- 
pear that  there  is  some  evidence  of  chargeability .  You 
contend  it  must  be  conclusive  evidence,  which  is  not 

necessary. 

Order  of  sessions  confirmed. 

(a)  Ante,  Vol.  1,  p.  121. 
(b)  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 


May  28M.  The  Queen  v.  The  Inhabitants  of  Stockton. 

An  order  was  \JN  appeal  against  an  order  of  two  justices,  dated  July 

remoTai  of  a  ^^^  1844,  for  the  removal  of  Elizabeth  Goldie  and  her 

meStSniSc  ^^  alleged  illegitimate  child  Mary  Ann,  aged  five  months, 

chUd,  aged  five  from  the  parish  of  Sutton  in  the  borough  of  Kingston- 

iDontbSi  to  S. 

The  notice  of  upou-Hull  to  the  township  of  Stockton  in  the  parish  of 
statedoniy  tiie  Stockton-upon-Tces  in  the  county  of  Durham,  the  ses- 
njotber  to  be      gj^^  confirmed  the  order  so  far  as  respected  the  mother, 

chargeable : —  ^ 

Held,  that,  as    and  quashed  the  same  so  far  as  respected  the  daughter, 
8e?en  years  old    Subject  to  the  Opinion  of  this  Court  on  the.  following 

woald  be  re-        ,u%aa» 
movable  with       ^^»oe. 

its  mother, 

whether  mentioned  in  the  order  or  not,  the  omission  of  its  name  from  the  notice  of  chaige- 

ability  did  not  vitiate  the  order. 

An  order  must  shew  on  the  fiioe  of  it  that  the  complaint  was  made  to  the  removing 
justices  within  their  jurisdiction,  and  a  recital  that  it  was  made  "  noon  complaint  to  ns, 
A.  and  B.,  two  justices /or  the  connty  of  C,,*^  (withoat  also  stating  m),  is  insufficient. 
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« 

At  the  time  of  making  the  order  of  removal  appealed        1845. 
against,  the  daughter  was  of  the  age  of  five  months,  and    fj^  qvbbn 
was  residing  with  the  mother  in  the  parish  of  Sutton.        t  ^  b'ta  ts  f 

The  notice  of  chargeability  sent  by  the  respondents      Stockton. 
to  the  appellants,  with  a  copy  of  the  order  of  removal, 
was  as  follows : — 

*'  In  the  matter  of  Elizabeth  Goldie,  a  pauper. 

'^  To  the  overseers  of  the  poor  of  the  township  of 
Stockton,  in  the  county  of  Durham. 

"  We,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Sutton,  in  the  borough  of  Kingston- 
upon-Hull,  do  hereby  give  you  notice  that  the  above- 
named  pauper  Elizabeth  Goldie,  together  with , 

now  residing  in  the  workhouse  in  the  parish  of  Sutton, 
has  become  chargeable  to  our  said  parish  of  Sutton,  and 
that  an  order  of  justices  has  been  duly  obtuned  for  her 

removal  to  your  said  township  of  Stockton,  as last 

place  of  legal  settlement,  a  copy  of  which  order,  as 
also  a  copy  of  the  examination  on  which  the  same  was 
made,  are  herewith  sent.  And  take  notice,  that,  unless 
you  appeal  against  the  said  order,  and,  within  twenty- 
one  days  from  the  service  hereof,  duly  serve*  notice  of 
fifuch  appeal,  the  said  paupers  will  be  removed  to  your 
township  of  Stockton,  in  pursuance  of  the  said  order.'' 
(Dated  and  regularly  signed). 

Two  objections  were  made  by  the  appellants  to  this 
notice  of  chargeability  at  the  trial  of  the  appeal :  1.  That 
it  made  no  mention  of  the  daughter,  and  that,  therefore, 
by  virtue  of  the  4  &  6  WiU.  4,  c.  76,  s.  79,  the  order  of 
removal  as  to  the  daughter  must  be  quashed,  and  that 
an  order  of  sessions  confirming  the  order  of  removal  as  to 
the  mother  and  quashing  it  as  to  the  daughter  would  be 
illegal,  on  the  ground  that  its  necessary  effect  would 
be  to  separate  the  mother  and  child,  and  that,  therefore, 
the  order  of  removal  ought  to  be  quashed  altogether. 
2.  That  the  said  notice  was  bad  in  stating  that  the  pauper 

VOL.  II.  c  N.  s.  c. 
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1845.         Elizabeth  Goldie  has  become  chargeable  to  the  parish  of 
Tbs  QuEBN     'Su^^^>  without  statmg  that  the  said  Elizabeth  Goldie 
,  ,  .  5'        .  was  then  charereable. 
SrocKToif •         The  order  of  removal  was  in  the  following  form : — 

'*  To  the  churchwardens  &c. 

'^  Upon  the  complaint  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Sutton,  in  the  borough 
of  Kingston-upon-Hull  aforesaid,  imto  us,  George  Cook- 
man  and  Thomas  Firbank,  Esquires,  whose  names  are 
hereunto  set,  and  seals  affixed,  being  two  of  her  Majes- 
ty's justices  of  the  peace  for  the  said  borough  of  Kings- 
ton-upon-Hullj  and  county  of  the  same  town,  that 
EUzabeth  Goldie,  now  residing  in  the  Sutton  workhouse, 
in  the  parish  of  Sutton,  sing;le  woman,  and  her  illegiti- 
mate child,  named  Mary  Ann,  aged  five  months,  came 
lately  to  inhabit,  and  are  now  inhabiting  the  parish  of 
Sutton,  in  the  borough  of  Kingston-upon-HuU  afore- 
said, not  having  gained  a  last  legal  settlement  therein ; 
and  that  the  said  Elizabeth  Goldie  and  the  said  child 
became  and  are  now  actually  chargeable  to  the  said  pa- 
riah " — The  rest  of  the  order  was  in  the  usual  form,  or- 
dering the  removal  of  both  mother  and  daughter  from 
the  parish  of  Sutton  to  the  township  of  Stockton. 

At  the  trial  of  the  appeal  it  was  objected,  thirdly,  to 
this  order,  that  it  did  not  appear  upon  ihe  face  of  it 
that  the  complaint  of  the  churchwardens  and  overseers 
of  Sutton  was  made  to  the  justices  within  their  jurisdic^ 
tion,  but  merely  that  it  was  made  to  two  justices  of  the 
borough  of  Kingston-upon-HulL  The  sessions  con- 
firmed the  order  of  removal  as  to  the  mother,  and  quashed 
it  as  to  the  child,  subject  to  the  above  case. 

If  the  Court  shall  be  of  opinion,  that,  upon  the  pre- 
ceding state  of  facts,  the  sessions  could  not  confirm  the 
order  of  removal  as  to  the  mother,  and  quash  it  as  to  the 
child,  or  if  the  Court  shall  be  of  opinion,  that,  upon  any 
of  the  before-mentioned  objections  to  the  order  of  re- 
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moval  and  the  notice  of  chargeabilitj,  the  eeaaioDS  ought        1845. 
to  have  quashed  the  order  of  removal  altogether,  then     j^  q^ 


BEN 


the  order  of  sessions  and  order  of  removal  are  to  be    .  ,  ,  *•        . 

Inhabitants  of 

quashed,  otherwise  the  order  of  sessions  to  be  confirmed*     Stockton. 

PoMtdey,  in  supp(»rt  of  the  order  of  sessions. — 1 .  If  the 
necessary  consequence  of  this  order  were  to  separate  the 
mother  ^d  child,  no  doubt  it  could  not  be  supported ; 
but  it  will  not  have  that  effect,  as  the  child,  being  under 
the  age  of  sixteen,  will  follow  its  mother's  settlement, 
whether  mentioned  in  the  order  or  not  [PaUesan,  J. — 
There  would  be  no  objection  to  finding  the  settlement  of 
the  mother  only,  and  ordering  the  removal  of  botL] 
There  would  be  nothing  ill^al  in  such  a  course ;  it  is 
clear  that  a  nurse-child  cannot  be  separated  from  its 
mother ;  Sh^eth  v.  Walford  (a),  Regina  v.  Birmiruj^ 
Juan  (ft) ;  and  to  make  the  order  bad  the  appellants  must 
shew  such  separation  to  be  the  necessary  consequence 
of  it.     [He  cited  also  Regina  v.  Stogumber  (c).] 

2.  Admitting  that  it  is  necessary  that  it  should  appear 
that  the  complaint  was  made  within  the  jurisdiction  of 
the  justices,  it  is  contended  that  the  legal  effect  of  the 
statements  in  this  order  is,  that  all  the  proceedings  took 
place  on  the  same  day*  *'  Upon  the  complaint"  refers 
to  the  exact  time  when  the  complaint  was  made,  the 
word  '^  upon  "  being  used  only  with  reference  to  an  hour, 
or,  at  most,  a  day.  [Lord  Denman,  C.  J.,  referred  to 
Regina  v.  Humphery  (<f).]  Then,  as  Regina  v.  CJa»^ 
terton  {e)  shews  that  the  marginal  venue  may  govern  the 
whole  order,  it  may  be  concluded  that  this  complaint  was 
made  before  the  justices  when  they  made  the  order,  as 
it  clearly  would,  be  if  the  recital  were,  that  com- 
plaint was  this  day  made.     [Patiesonj  J. — It  must  be 

(o)  2  Seas.  Cas.  89.  {d)  10  A.  &  E.  335. 

(b)  13  L.  J.,  N.  S.,  xM.  C,  1.  \e)  Ante,  Vol.  1,  p.  449. 

(e)  9  A.  &  £.  622. 

C2 
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1845.        very  easy  to  get  out  of  the  borough  of  Klngston-upon- 
,^^^^^     HuU  in  one  day;  there  is  nothing  to  shew  that  the  jus- 
5*  tices  received  the  complaint  in  their  jurisdiction.]     It  is 

Stockton,  admitted  that  the  order  was  made  within  the  jurisdiction 
and  upon  the  complaint ;  and  as  there  are  two  construc- 
tions^ one  of  which  supports,  and  the  other  destroys  the 
validity  of  the  instrument,  the  former  will  be  adopted  : 
Bex  V.  St.  Mafy\  Leicester  (a),  Regina  v. ,  Rather^ 
ham  {b)y  In  re  Tordoft  (c). 

■ 

Archboldy  contri.— 1.  By  the  4  &  5  Will  4,  c  76, 
s.  79,  no  persons  can  be  removed  unless  notice  of  their 
chargeability  shall  have  been  given.  The  removal  of  the 
child,  therefore,  under  this  order  would  be  illegal ;  and 
as  it  appears  on  the  face  of  the  order  that  the  woman 
has  a  child  under  seven  years  of  age,  and  the  order  is 
confirmed  as  to  the  mother  and  quashed  as  to  the  child, 
the  effect  of  it  may  be  to  separate  them,  and  therefore 
it  is  invalid:  BexY.  Ctickfield  (d),  [Cokridffe,  J. — The 
order  being  quashed  as  tp  the  child,  it  may  be  treated  as 
if  that  part  did  not  exist.  The  overseers  would  be  bound 
to  remove  the  child  with  the  mother,  if  its  name  were 
not  in  the  order.  Lord  Denmanj  C.  J. — They  would 
incur  very  serious  consequences  if  they  removed  one 
without  the  other,  whether  named  in  the  order  or  not.] 

2.  If  the  complaint  was  not  made  within  the  jurisdic- 
tion of  the  justices,  they  had  no.  authority  to  receive  or 
act  upon  it.  Their  jurisdiction  must  distinctly  appear  on 
the  face  of  the  proceedings:  Regina  v.  Toke  (e),  Regina 
V.  8packman{f).  In  the  forms  of  orders  in  general  use, 
no  place  being  stated  for  the  making  of  the  complaint, 
there  is  nothing  to  shew  it  unless  the  words  ^^  in  and  for 
the  county"  import  that  the  justices  are  acting  within 

(a)  1  B.  &  A.  327.  (d)  Burr.  S.  C.290. 

(b)  3  Q.  B.  R.  789.  (e)  8  A.  &  £.  227. 

(c)  Antfc,  Vol.  1,  p.  171.  (/)  2  Q.  B.  R.  301. 
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their  jurisdiction.     Here  the  word  ^'  in"  is  omitted,  and        1845. 
therefore  the  order  is  bad  (a).  The  Qvbek 

V. 

Lord  Denman,  C.  J. — I  think  it  is  only  reasonable  to  ^ockton. 
require  that  the  proceedings  should  appear  on  the  face 
of  them  to  have  taken  place  within  the  jurisdiction  of 
the  justices ;  and  as  the  forms  of  orders  generally  do  not 
mention  any  place  where  the  complaint  has  been  made» 
it  does  not  appear  where  it  was  made,  unless  it  can 
be  imported  from  the  words  '^  in  the  county^"  which  ap- 
pears to  be  the  form  used  in  all  the  precedents.  I  think 
that  is  the  proper  sense  of  them,  and  as  the  word  ''in" 
is  not  used  in  this  complaint,  there  is  nothing  to  shew 
that  it  was  made  within  the  jurisdiction  of  the  justices. 
I  cannot  see  why  we  should  encourage  a  departure  from 
the  ordinary  forms  found  in  the  precedents,  and  intro- 
duce unnecessary  novelties ;  and  I  think  I  am  justified 
in  concluding  that  the  words  in  question  have  been 
introduced  in  practice  to  shew  that  the  justices  were 
acting  within  their  jurisdiction.  Therefore  what  has 
been  done  by  the  sessions  in  this  case  is  wrong,  and  the 
order  must  be  quashed. 

Patteson,  J. — The  objection  here  is,  that  the  com- 
plaint does  not  appear  to  have  been  made  to  the  justices 
within  their  jurisdiction ;  and  it  appears  to  me  there  are 
no  words  from  which  we  can  infer  that  it  was  so  made. 
If  the  word  ''in"  had  been  used,  a  question  might  have 
arisen  whether  it  was  sufficient,  and  it  seems  to  me  that 
it  would  have  the  interpretation  not  only  that  the  jus- 
tices had  jurisdiction,  but  that  tiiey  exercised  it  within 
the  county.  In  the  usual  forms,  the  words  "  upon  com- 
plaint before  us — justices  in  and  for  the  county  "  are  in- 
variably used,  and  there  is  nothing  else  to  shew  that 

(a)  See  Regma  v.  SU  Mttry'i^  LekeHer^  1  B.  &  A.  327, 
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184&        thej  received  the  complaint  within  their  jurisdiction. 

^j^^"q^^     At  all  events,  being  omitted  in  this  case,  I  think  the 

,,,.*•       -  order  is  insufficient  for  want  of  those  words,  unless  we 

Inbabitants  of 

Stockton,  can  collect  from  it  anything  to  supply  the  deficiency. 
I  cannot  see  anything  to  raise  that  inference.  They  do 
not  even  s&y  ^*  this  day  made,''  from  which  to  infer  that 
the  hearing  the  complaint  and  the  making  the  order 
were  one  transaction.  There  is  nothing  inconsistent 
with  the  supposition  that  the  complaint  was  made  to 
these  justices  when  out  of  their  jurisdiction,  and  their 
having  afterwards  gone  within  their  jurisdiction,  and 
made  the  order  there. 

Williams,  J. — ^I  think  that  this  is  the  correct  interpre- 
tation of  the  word  "  in."  The  word  "for"  is  descriptive  of 
the  authority  of  the  justice,  as  "justice  of  the  peace  for 
Cumberland"  means  that  he  is  a  person  having  author* 
ity  to  act  as  a  justice  for  that  county :  if  so,  the  word 
"in"  must  be  read  as  mere  surplusage,  unless  it  can  be 
understood  as  descriptive  of  locality ;  that  is,  that  the 
justice  is  within  his  jurisdiction  when  he  receives  the 
complaint.  It  is  not  necessary  to  find  authorities  for 
the  use  of  similar  words ;  it  is  conceded  that,  in  orders, 
the  jurisdiction  of  the  justices  making  them  must  be 
made  to  appear ;  and  I  therefore  agree  that  there  is  a 
material  omission  here,  in  consequence  of  the  absence  of 
the  allegation,  which  it  has  been  the  constant  practice  to 
insert  ever  since  the  first  edition  of  Dr.  Burn's  valuable 
work. 

CoLEBiDGE,  J. — The  principle  has  been  properly  ad- 
mitted by  Mr.  Pashley,  that  the  jurisdiction  of  the  jus- 
tices must  appear  upon  the  order,  and  he  hafl  attempted 
to  argue  that  that  principle  is  satisfied  here  by  the  words 
"upon  complaint;"  that  is,  that  the  word  "upon"  means 
that  the  complaint  was  made  on  the  same  day,  and 
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within  the  same  place  as  the  order.  Bnt  I  think 
there  la  no  foundation  for  that  argument ;  the  word 
<<  upon"  does  not  necessarilj  refer  to  time,  and  if  it  does, 
it  only  alludes  to  a  sequence  of  events.  The  meaning  of 
the  words  ^'upon  the  complaint,"  used  here,  appears  by 
refening  to  the  13  &  14  Car.  2,  c.  12,  where  they  are 
clearly  used  with  the  intention  simply  to  state  the  foun- 
dation of  the  jurisdiction  of  the  justices,  without  refer- 
ence either  to  time  or  place. 

Orders  quashed 


184^. 


The  QusBM 

V. 

Inhabitants  of 
Stockton. 


The  Queen  v.  The  Inhabitants  of  East  Bainton. 

\JN  appeal  against  an  order  of  two  justices  for  the  re- 
moval of  Elizabeth  Spence,  widow  of  Robert  Spence, 
and  her  five  children,  from  the  parish  of  Gateshead  to 
the  township  of  East  Bainton,  both  in  the  county  of 
Duriiam,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  on  a  case. 

The  material  parts  of  the  examinations  were  as  fol- 
lows : — 

Elizabeth  Spence,  the  pauper,  said,  ^*  My  husband's 
setdement  was  in  the  township  of  East  Bainton ;  he 
gained  a  settlement  in  that  township  by  hiring  and  ser- 
vice ;  he  was  a  pitman,  and  at  the  time  of  our  marriage 
he  was  a  bound  man  to  the  Marquis  of  Londonderry,  to 
serve  him  as  a  hewer  for  one  year,  from  the  5th  of  April, 
1829,  and  was  serving  the  said  Marquis  under  that 
hiring,  and  he  continued  to  serve  him  until  the  5th  day 
of  April,  1830." 

John  Bobson,  said,  '*  I  am  colliery  viewer  for  the 
Marquis  of  Londonderry,  at  Bainton ;  I  produce  the  pit 
bonds  by  which  the  said  Marquis  hired  his  pitmen  for 


May  3Ut 


The  examina- 
tions in  sup- 
port of  a  set- 
tlement by  hir- 
ing and  senrice 
stated  the  pro- 
dnction  before 
the  removing 
justices  of  a 
pit  bond, -under 
which  the  pau- 
per served : — 
Heldf  insuffi- 
cient, the  re- 
spondents not 
having  sent, 
nor  shewn  a 
sufficient  ex- 
cuse for  omit- 
ting to  send  a 
copy  of  the 
bond  with  the 
examinations. 


y 
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V. 

Inhabitants  of 
£U8T  Rain- 
ton. 


Bainton  Colliery^  for  the  year  eommenciDg  the  5ih  April, 
1829.  It  is  dated  the  21st  March,  1829,  and  is  made 
between  the  said  Marquis,  of  the  one  part,  and  the  seve* 
ral  persons  who  were  hired,  of  the  other  part  The  se- 
veral persons  who  were  hired  are  thereby  hired  to  the 
said  Marquis  for  one  year,  from  the  5th  of  April,  1829. 
Robert  Spence,  the  late  husband  of  the  above-named 
Elizabeth  Spence,  was  thereby  hired  to  the  said  Marquis 
for  one  year,  as  a  hewer.  I  have  brought  the  said  bond 
from  Bainton  Colliery,  where  it  is  kept  with  other  docu- 
ments relating  to  that  colliery.'' 

The  necessary  residence  of  the  husband  in  East  Sain- 
ton was  also  stated,  and  that  he  was  unmarried,  and 
without  child  or  children  at  the  time  of  his  hiring. 

The  material  grounds  of  appeal  were — 1.  That  the 
examinations  were  imperfect  and  defective,  in  not  set- 
ting out  a  copy  of  the  said  agreement  or  pit-bond.  2. 
That  no  copy  of  the  said  pit-bond  produced  before  the 
magistrates  had  been  sent  to  the  appellants. 

At  the  trial  of  the  appeal  the  respondents  gave  in  evi- 
dence a  memorandum  of  agreement,  usually  called  a  pit- 
bond,  dated  the  21st  of  March,  1829,  made  between  the 
Marquis  of  Londonderry,  of  the  one  part,  and  the  seve- 
ral other  persons  whose  names  or  marks  were  thereunto 
subscribed,  of  the  other  part  Amongst  those  was  the 
said  Bobert  Spence,  who  was  proved  to  have  worked  at 
the  colliery  under  the  bond,  and  to  have  resided  more 
than  forty  days  during  such  service  in  the  appellant 
township.  After  the  service  of  the  grounds  of  appeal, 
but  previous  to  the  trial  of  the  appeal,  a  copy  of  the  bond 
was  sent  by  the  respondents  to  the  overseers  of  the  ap- 
pellant township.  * 

If  this  Court  shall  be  of  opinion  in  favour  of  the  ap- 
pellants, on  either  of  the  points  raised  by  the  grounds  of 
appeal,  then  the  order  of  sessions  is  to  be  quashed,  other- 
wise to  be  confirmed. 


TON. 
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Otter i  in  support  of  the  order  of  sessions. — Although        1345. 
the  decision  in  Regina  v.  Outwell  (a)  is  to  the  effect  that     ^^^  Qubbn 
appellants  musi;  be  supplied  with  a  copy  of  all  the  evi-  J*       - 

dence  received  by  the  removing  justices,  it  cannot  be  East  Rain- 
contended  that  tlere  is  no  Umit  to  that  proposition  with 
regard  to  the  nature  of  the  evidence  intended.  The 
meaning  must  be^  that  all  such  evidence  must  be  sent  as 
it  is  within  the  power  of  the  removing  parish  to  send. 
If  this  be  not  so,  paupers  would  sometimes  be  altogether 
irremovable,  as  cases  may  occur  where  certain  document- 
ary evidence  may  be  indispensable  to  the  making  of  an 
Older  of  removal,  of  which  evidence,  however,  there  may 
be  no  means  of  obtaining  a  copy.  For  instance,  a  pau- 
per may  have  acquired  a  settlement  by  an  estate  which 
has  passed  into  the  hands  of  a  purchaser  many  years  ago : 
on  the  removal  of  the  pauper  the  title-deeds  would  fur- 
nish good  evidence  of  the  settlement,  but  the  purchaser 
might  refuse  to  allow  a  copy  of  such  deeds  to  be  taken, 
and  the  justices  would  have  no  means  of  compelling  one. 
The  term  ''examination,"  therefore,  used  in  the  4  &  5 
WilL  4,  c.  76,  s.  79,  must  refer  either  to  oral  testimony 
only,  or,  at  all  events,  can  only  extend  to  those  kinds  of 
documentary  evidence  over  which  the  respondents  have 
power.  This,  however,  is  a  question  of  particularity, 
and  as  the  sessions  have  confirmed  the  order,  it  must  be 
taken  either  that  what  is  stated  in  Robson's  examination 
was  in  fact  a  copy  of  the  bond,  or  that  they  considered 
sufficient  information  as  to  the  pit-bond  was  contained 
in  it :  Regina  v.  The  Justices  of  Kesteven  (£). 

Liord  Denman,  C.  J.,  (stopping  Grainger ^  contrit). — 
Perhaps  we  might  agree  to  that  view,  if  the  sessions  had 
not  particularly  asked  our  opinion  on  the  point  The 
case  is  perfectly  dear  from  all  doubt. 

(a)  9  A.  &  £.  836.  {h)  Ante,  Vol.  1,  p.  151. 
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Fatteson,  J. — ^It  is  clear  that  the  exflminatioiis  con- 
tain merely  a  statement  of  the  effect  of  the  contents  of 
the  bond,  not  a  copy  of  it 

Williams,  J.,  concurred. 


CoLEREDOE,  J. — The  respondents  have  omitted  to  send 
a  copy  of  the  bond,  and  the  case  does  not  even  offer  any 
excuse  for  the  omission.  It  is  unnecessary,  at  present, 
for  the  Court  to  go  beyond  that. 

Order  of  sessions  quashed. 


May  Z\»t, 


The  Queen  v.  The  Inhabitants  of  Killerby. 


"^r^T^  ^^  *PP«^  "«^*  "*  °"*«'^  *'^*^«  jmtices  (dated 
an  order  of  re-    3d  June,  1844)  for  the  removal  of  John  Potts  and  ALce 

made  stated  ^^  wife  from  the  township  of  Darlington,  in  the  county 
^pCT'/fat^r,  ^^  Durham,  to  the  township  of  KiUerby,  in  the  North 
was  hired  to  A.  Riding  of  Yorkshire,  the  sessions  confirmed  the  order, 

from  Novem-  ,    .  «  ,  .    r^ 

her,  1819,  for     subject  to  the  opmion  of  this  Court  on  a  case. 

two  whoie^  The  removal  was  made  on  the  examination  of  G^eorge 

years  thence       Potts,  the  father  of  the  pauper,  the  material  parts  of 

next  ensmng,  ^  r      r     ^  r  ^ 

and  that,  itfter  whidi  were  as  follows : — "  When  I  was  about  sixteen 
qf  the  9eeond     years  of  Age,  being  then  unmarried,  and  without  child  or 

pear  of  the  Mid 
semice,  he 

entered  into  the  service  of  B.,  and  remained  with  him  for  one  whole  year  then  next  follow- 
ing. 

There  were  two  gronnds  of  appeal  t  1.  Traversing  the  service  with  A.  in  the  words  of 
the  examination.  2.  That  G.  P.  did  not,  after  the  expiration  of  the  said  eecond  year  qf 
hie  eaid  service  with  A.,  enter  into  the  service  of  B.  and  remain  with  him  for  one  whole 
year  then  next  following,  as  stated  in  the  examination. 

At  the  trial  of  the  appeal,  the  service  with  A.  was  proved  to  have  commenced  in  Novem- 
ber. WW :— /i^. 

Heldf  that,  af  the  gronnds  of  appeal  did  not  raise  any  specific  objection  to  the  date  of 
the  service  with  B.,  the  appellants  were  not  entitled  under  them  to  take  advantage  of  the 
variance  as  to  the  date  of  the  first  service,  and  that  it  was  not  sufficient  in  the  grounds  of 
appeal  to  negative  generally  the  statements  in  the  examination. 
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chiUren,  namely,  a  few  days  previous  to  the  23i:d  of        1845. 
November,  1819, 1  was  hired  into  the  township  of  Kil-     t^Toumn 
lerby,  by  Thomas  Booth  of  that  township,  farmer,  to  •• 

serve  him  as  a  farm-servant  for  one  year,  from  the  said  Killkbbt. 
23rd  of  November,  1819;  accordingly  on  that  day  I 
went  into  the  service  of  the  said  Thomas  Booth,  and 
continued  in  the  same  for  the  space  of  two  whole  years 
thence  next  ensuing,  and  readed  &c.  .  After  the  expire 
ation  of  the  second  year  of  my  service  with  Thomas 
Booths  being  still  unmarried  and  without  child  or  child- 
ren, I  entered  into  the  service  of  John  Booth,  the  son 
of  Thomas  Booth,  who  came  to  reside  in  the  dwelling- 
house  of  the  said  Thomas  Booth,  which  Thomas  Booth 
then  left,  and  remained  with  John  Booth  for  one  year 
then  next  following,  and  resided  &c.  Soon  after  the 
Odd  of  the  said  last-mentioned  year,  the  said  John  Booth 
paid  me  a  year*s  wages.  While  I  there  resided  as 
such  servant  I  was  married  to  my  late  wife,  Elizabeth 
Potts,  deceased,  (I  never  having  been  previously  mar- 
ried), at  the  parish  church  of  Aii^erby  Steeple,  in  the 
said  county  of  York,  on  or  about  the  2nd  of  March 
1822/' 

The  material  grounds  of  appeal  were  as  follows : — 

1.  That  Greorge  Potts,  the  alleged  father  of  John 
Potts,  was  not  ^'a  few  days  previous  to  the  23rd  of  No- 
vember, 1819,  hired  into  the  township  of  Killerby  by 
Thomas  Booth,  for  one  year,  from  the  23rd  of  Novem- 
ber, 1819;  neither  did  the  said  George  Potts  on  that 
day  go  into  the  service  of  the  said  Thomas  Booth,  and 
continue  in  the  same  for  the  space  of  two  whole  years 
thence  next  ensuing,"  as  stated  in  the  said  examina- 
tions. 

2.  That  the  said  George  Potts  did  not,  ^*  after  the  ex- 
piration of  the  said  second  year  of  his  said  service  with 
the  said  Thomas  Booth,  enter  into  the  service  of  John 
Booth,  the  son  of  the  said  Thomas  Booth,  and  renudn 
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1845.         with  the  swd  John  Booth  for  one  year  then  next  follow- 
The  Qjjmf     ^^&''  ^  stated  in  the  examinations. 

Inhabrtants  of  ^*  ^^^  *™^  ^^  ^^^  appeal,  George  Potts  was  called  as 
Ktllbrbt*  a  witness  for  the  respondents.  It  appeared  from  his  evi- 
dence that  he  lived  at  Eallerby  with  Thomas  Booth  for 
two  years,  commencing  on  the  23rd  of  November,  1817, 
and  ending  on  the  23rd  of  November,  1819,  and  with 
John  Booth  at  the  same  place  from  the  23rd  of  Novem- 
ber, 1819,  to  the  28rd  of  November,  1820,  but  that  he 
did  not  reside  in  the  township  of  Killerby  during  his  ser- 
vice with  Thomas  Booth,  but  only  during  his  year's 
service  with  John  Booth.  It  was  objected,  on  the  part 
of  the  appellants,  that  there  was  a  fatal  variance  of  two 
years  between  the  examination  of  George  Potts  before 
the  removing  magistrates  and  his  evidence  at  the  trial 
with  respect  to  the  hiring  and  service  with  John  Booth. 
The  sessions  thought  the  point  was  not  open  to  the  ap« 
pellants  upon  their  grounds  of  appeal,  and  confirmed  the 
order,  subject  to  the  opinion  of  this  Court.  If  this  Court 
shall  be  of  opinion  that  the  foregoing  objection  of  vari- 
ance was  open  upon  the  grounds  of  appeal,  the  order  of 
sessions  and  of  removal  are  to  be  quashed,  otherwise  to 
stand  confirmed.  * 

JV,  S.  Ghretf^  in  support  of  the  order  of  sessions. — The 
only  question  is,  whether  the  appellants  were  in  a  posi- 
tion to  take  the  objection  as  to  a  variance  in  the  date  of 
the  second  service.  It  will  be  contended,  that  the  first 
ground  of  appeal  traverses  the  time  when  the  first  service 
commenced,  and  is  to  be  taken  in  connexion  with  the 
second,  which  traverses  the  facts  only  of  the  second  ser- 
vice, as  set  out  in  the  examinations.  The  question,  how- 
ever, is  under  the  second  ground  of  appeal  only.  The 
two  services  were  independent  of  each  other,  and  the 
grounds  of  appeal  relatmg  to  each  must  be  considered  as 
distinct  also.     There  was  a  good  service  with  the  son, 
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afier  that  with  the  father^  and  the  appellants  could  not         1845. 
be  misled  by  the  examination^  which  the  sessions  have     xh©  Queen 
decided   to  be  sufficient,  and  is  therefore  conclusive:  ^* 

Inhabitants  of 

Regina  v.  The  Justices  of  the  West  Riding  (a).  Kio^bby. 

Graxnger,  contriL — Before  considering  whether  the 
appellants  under  their  grounds  of  appeal  could  object  to 
the  variance,  it  is  necessary  to  see  whether  the  time  of  the 
commencement  of  the  service  with  John  Booth  is  stated 
with  certainty  in  the  examination.  The  word  ^*  after'* 
must  be  construed  to  mean  ^'  immediately  after  f  but, 
even  if  that  be  not  so^  it  is  quite  clear,  firom  the  date  of 
the  marriage  of  the  pauper's  father,  that,  at  any  rate,  the 
service  with  John  Booth  must  have  conmienced  within 
a  few  months  aft;er  the  date  assigned  as  the  expiration  of 
tjie  service  with  Thomas  Booth.  Then,  if  the  time  of 
the  commencement  of  the  service  be  stated  with  cer- 
tainty, the  appellants,  by  traversing  the  very  words  of 
the  examination,  are  entitled  to  take  advantage  of  the 
variance  proved,  for,  by  the  ground  of  appeal,  the  re- 
spondents were  put  to  the  proof  of  all  the  all^ations  in 
their  examination.  The  ** said  service*'  refers  not  merely 
to  the  fact  of  service,  but  to  all  the  circumstances  attend- 

4 

ingit. 

Lord  Denman,  C.  J. — ^The  sole  question  which  the 
sessions  ask  us  is  on  a  particular  point  only ;  that  is, 
whether  the  objection  as  to  the  variance  is  open  under 
the  grounds  of  appeaL  It  appears  to  me  that  the  second 
ground  does  not  leave  the  objection  open  for  the  appel-  . 
lants  to  take.  Whether  the  succession  of  events  is  truly 
stated  or  not  in  the  examinations,  it  should  be  shewn 
what  it  is  at  which  the  objection  is  pointed;  and  it 
seems  to  me  that  that  is  not  done  here^  as  the  ground  of 

(a)  10  A.  &  E.  685.' 
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1845.         appeal  is  so  framed  thai  no  year  is  called  in  question. 

The  Queen     ^^  ^  ^^*  *  ^'^  ^"^®  ^  ^7  ^*  ^*  ^  sufficient  to  traverse 
«•  what  is  said  by  a  pauper  in  his  examination.     The  ques- 

Inhabitantfl  of      ...  . 

KuxEKBT.  tion  raised  by  the  appellants  is,  whether  he  did,  after  the 
first  sendee,  enter  upon  and  complete  the  second ;  ,juid  I 
think  the  sessions  are  right  in  the  view  they  have  taken. 

Patteson,  J. — It  all  seems  to  me  to  turn  on  the  word 
"  said.**  If  a  very  strict  construction  were  to  be  put 
upon  that  word,  perhaps  this  objection  to  the  examina- 
tions might  be  let  in ;  which  is,  that  the  pauper  did  not, 
after  the  termination  of  the  ^^$aid  service  "  with  Thomas 
Booth,  enter  into  the  service  of  John  Booth ;  but  still 
he  did  so  after  the  expiration  of  a  service,  and  I  think 
the  word  ^^  said''  does  not  reasonably  denote  so  psurticular 
a  point  of  time  as  to  make  this  objection  of  the  appel* 
lants  a  good  one. 

Williams,  J. — I  will  only  add  that,  to  raise  this  ob- 
jection, the  year  ought  to  have  been  pointed  out;  that 
is,  when  one  service  ended  and  the  other  began.  The 
examination  was  true,  that  after  one  service  ended  die 
second  began,  and  that  is,  in  fact,  all  that  the  ap{>ellants 
have  denied. 

Coleridge,  J. — ^Mr.  Grainger*^  argument  is,  that  you 
must  take  the  statement  of  the  second  service  in  the  ex- 
aminations to  include  the  date  of  the  first,  which  was 
proved  to  be  a  wrong  date,  and  then  conclude  the  same 
of  the  second ;  but,  on  looking  at  the  examinations  that 
argument  wholly  fails,  as  no  time  is  stated  for  the  se- 
cond service  at  all.  Then  the  objection  to  the  exami- 
nation is  in  the  same  words  as  the  examination  itself, 
BO  that  botii  are  clear  from  difficulty  as  to  dates  altoge- 
ther. One  side  says,  and  the  other  denies,  simply,  that 
the  second  service  followed  the  first.    The  examination 


TRINITY  TERM,  8  VICT.  31 

might  have  been  bad  for  omitting  the  date,  and  bo  the        I845. 
seesions  would,  perhaps,  have  found ;  but  that  objection     xhe  Qussn 
has  not  been  taken.  ,  .  .  f* 

Inhabitants  of 

Order  of  sessions  confirmed.         Killkrby. 


The  Queen  v.  The  Inhabitants  of  St.  Margaret's,        May  3isL 

Westminster. 

L/N  appeal  against  an  order  of  two  justices,  for  the  Theezamina- 

remoyal  of  Richard  Mathews  from  the  parish  of  St.  an  order  of  re- 

Margaret,  Westminster,  to  the  parish  of  St  James,  madeto"t.J. 

Bath,  as  the  place  of  his  last  l^nd  settlement,  the  ses-  "^^  ^  ^^^ 

sions  quashed  the  order,  subject  to  the  opimon  of  this  mentofthe 

Court  upon  a  case,  the  material  parts  of  which  were  as  ^er^  r^t" 

foUow8:-  i^VoTr'' 

The  removal  was  made  on  the  following  examina-  street,  in  the 

•  Tfc»ii-mri  1  •iTi  pariah  of  St. 

tions: — ^Richard  Mathews,  the  pauper,  said,  ^'1  have  j.,*' and  after- 

,                        xi     J            •      J         xxi           X  •  wards  a  settle- 
never  been  apprenticed  or  gained  a  settlement  m  my  own  qj^q^  ^f  ^^ 

right;  I  have  been  relieved  by,  and  am  now  residing  in  P»'»P«*"«  f'*^"" 

the  workhouse  of  the  parish  of  St.  Margaret,  Westmin-  tenement 

•*  No.  8  H. 

ster,  and  supported  at  the  expense  of  the  parish,  and  am  street,  qfore- 

now  actually  chargeable  thereto.  ^^; j  ^^ 

Edwin  Nicholas  Ferbrache,  said,  '*!  know  Richard  ^K'^®"*.^  „ 

^  **  aforesaid,  ' 

Mathews,  the  pauper;  he  is  the  lawful  son  of  Joseph  did  not  shew 

and  Henrietta  Mathews,  who  were  married  at  the  parish  ment  to  be  in ' 

church  of  Bath  Easton,  in  the  county  of  Somerset,  on  ^"ih^^o^ri!^ 

the  2nd  day  of  January,  1815;  the  said  Joseph  Ma-  and  that,  as  the 

,  examinations 

thews,  and  Henrietta  his  wife,  are  both  since  deceased,  disclosed  a  set- 

I  am  the  brother  of  the  said  Henrietta  Mathews,  and  f^th^  which 

she  and  I  are  the  lawful  children  of  Peter  Ferbrache  and  ™'»"*^  p"-. 

snmed  to  be  m 
some  parish, 
though  that 

pariah  was  not  stated,  the  mother's  settlement  was  thereby  extinguished,  and  the  remoral 

to  it  inTaEd. 


■T£&. 


82  NEW  SESSIONS  CASES, 

1845.         Martha  his  wife,  both  deceased,  and  who  were  married 

The  QvBKN    ^^  ^^^  parish  church  of  St.  Peter  and  St.  Paul,  in  the 

,  ,  .?*        .  city  of  Bath,  on  the  26th  day  of  December,  1786,  and 

Inhabitants  of         "^  ,  •'  ,  . 

St.  Ma&oa-  who  resided  together  as  man  and  wife  up  to  the  time  of 
WssTifiN-  the  death  of  the  said  Peter  Ferbrache,  which  happened 
in  the  year  1809.  From  about  the  year  1804,  down  to 
and  including  the  year  1809,  my  father,  the  said  Peter 
Ferbrache,  was  legally  settled  on,  rented,  occupied,  and 
resided  in  a  tenement  and  dwelling-house,  situate  and 
being  No.  3,  Hotbath-street,  in  the  parish  of  St.  James, 
in  the  said  city  of  Biath.  The  said  tenement  and  dwell- 
ing-house, during  the  several  years  the  said  Peter  Fer- 
brache was  settled  and  resided  therein  as  aforesaid,  was 
of  the  yearly  value  of  10/.  and  upwards,  and  he  paid  the 
yearly  rent  of  SSL  for  the  same  during  such  time.  Dur- 
ing the  time  the  said  Peter  Ferbrache  was  so  settled,  and 
resided  in  the  said  tenement  and  dwelling-house  as  afore- 
said, his  daughter,  the  said  Henrietta,  resided  at  home 
with  him  there  as  part  of  his  family,  a  single  woman  and 
uoemancipated.  I  knew  Joseph  Mathews,  the  father  of 
the  pauper  Richard  Mathews.  In  the  month  of  March^ 
1819,  the  said  Joseph  Mathews  took  a  tenement  or  dwell- 
ing-house and  premises,  being  No.  8,  Ho&aih-sireet  afore' 
said,  and  was  legally  settled  upon,  occupied,  and  resided 
in  the  said  tenement,  dwelling-house,  and  premises,  from 
the  month  of  March,  1819,  for  one  year  and  a  half.  The 
said  tenement,  dwelling-house,  and  premises.  No.  8,  Hot- 
bath-street, was  of  the  yearly  value  of  lOL  and  upwards, 
during  the  time  the  said  Joseph  Mathews  was  so  settled 
upon,  resided  in,  and  occupied  the  same  as  aforesaid." 

The  following  were  the  grounds  of  appeal  applicable 
to  the  points  upon  which  the  case  was  granted: — 1. 
That  it  is  not  shewn  that  the  said  Joseph  Mathews  ever 
gained  a  settlement  in  the  appellant  parish.  2.  That  the 
examinations  are  bad  in  resorting  to  the  settlement  of  the 
mother  in  the  appellant  parish,  a  good  settlement  of  the 
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father  being  shewn  elsewhere,  though  it  is  not  stated  in 
what  parish  he  gained  it 

At  the  hearing  of  the  appeal,  it  was  objected,  that  no 
sufficient  evidence  appeared  on  the  examinations  to 
shew,  that,  at  the  time  of  making  the  said  order,  the 
paoper's  father  was  settled  in  the  appellant  parish, 
though  it  distinctly  appeared  that  he  had  gained  a  set- 
tlement in  some  parish ;  inasmuch  as  there  was  no  aver- 
ment that  No.  8,  Hotbath  Street,  was  in  the  parish  of 
St.  James,  and  it  did  not  follow  that  No.  8,  Hotbath 
Street,  was  in  the  same  parish  as  No.  3,  Hotbath  Street. 
And  further,  that  the  respondents  could  not  rely  upon 
the  derivative  settiement  from  the  mother,  where  it  was 
shewn  upon  the  examinations  that  the  father  had  gained 
a  settlement  in  his  own  right. 

The  sessions  quashed  the  order,  subject  to  the  opin- 
ion of  this  Court,  whether  they  have  come  to  a  right 
conclusion  with  respect  to  the  want  of  an  averment  in 
the  examinations  that  No.  8,  Hotbath  Street,  is  in  the 
same  parish  as  No.  3,  Hotbath  Street ;  and,  if  they  have 
drawn  the  correct  conclusion  in  that  respect,  whether 
they  are  right  in  their  judgment  that  the  respondents 
cannot  rely  upon  the  settlement  of  the  mother  of  the 
pauper,  where  a  clear  settiement  of  the  father  is  shewn 
by  themselves  in  the  examination.  If  the  sessions  were 
wrong  on  eitiier  of  these  points,  the  order  of  sessions  to 
be  quashed ;  if  the  sessions  were  right  on  both,  their 
order  to  be  confirmed. 


1845. 


The  QuBEN 

v.. 
Inhabitants  of 
St.  Marga- 

RBT^St 

Wkstmin- 

STER. 


JPtunny  in  support  of  the  order  of  sessions. — 1.  There 
would  be  nothing  extraordinary  in  two  houses  in  the 
same  street  being  in  different  parishes,  and,  unless  the 
word  '*  aforesaid  "  imports  that  the  latter  house  is  in  the 
same  parish  as  the  former,  the  statement  here  is  in- 
sufficient. 2.  Then  the  removing  justices,  having  start- 
ed a  settiement  of  the  fatiier,  should  have  followed  it 


YOL.  II. 


N.  H.  C. 
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1845.         up.    The  case  of  Rex  t.  St  Mart/^  Beverley  (a),  is  identi- 

Thr2[^N     ^  ^*h  **^     That  decision  is  confirmed  by  Begina  v/ 

T  Yi  w''       9    ^^^^^^fi  (*)>  *^^  shews,  that  the  removal  may  take 

St.  Ma&oa-    place  upon  either  the  father's  or  mother's  settlement; 

Wbstmin-     ^^^9  ^^  ^^^  father's  is  shewn  to  exist,  it  must  be  pursued. 

STBK.         Here  there  is  conclusive  evidence  that  the  father  had 

a  settlement  somewhere,  and,  as  the  parish  is  not  shewn, 

the  order  is  bad. 


Bodkiriy  contrsL — 1.  The  word  '^aforesaid"  shews 
that  No.  8,  Hotbath  Street,  is  the  same  street  which 
was  before  described  as  being  in  the  parish  of  St  James. 
[Lord  Denman^  C.  J. — It  refers  only  to  the  house,  not 
to  the  parish,  at  all  events.]  Then,  it  may  have  been  in 
an  extra-parochial  place,  which  may  be  assumed  with  as 
great  probability  as  that  a  line  divides  the  two  numbers 
of  the  same  street.  But  the  question  nused  by  the 
ground  of  appeal  is,  whether,  on  examinations  which 
shew  a  perfectly  good  settlement,  the  justices  were 
wrong  in  removing  to  it.  A  good  settlement  cannot  be 
shewn  without  stating  the  parish.  In  Bex  v.  St  Mary 
Beverley  (a)f  there  was  a  statement  of  the  settlement 
being  in  some  of  the  parishes  in  Ipswich,  and  the  re- 
moval involved  the  separation  of  husband  and  wife. 
Besides,  it  is  perfectly  competent  for  the  respondents  to 
insert  several  settlements  in  an  examination,  and  rely 
on  either :  Begina  v.  Laichfard{c\ 

Lord  Denman,  C.  J. — ^It  appears  to  me  that  the  ses- 
sions were  right.  If,  on  the  trial  of  the  appeal,  one 
settlement  only  had  been  proved,  the  respondents  might 
have  rested  their  case  there;  but,  if  a  second  were 
shewn  to  exist,  and  the  second  settiement  was  not  fixed 
in  any  particular  parish,  though  stated  to  be  in  some 

(«)  1  B.  &  Ad.  201.  (c)  Ante,  Vol.  1,  p.  387. 

\h)  Ant^,  Vol.  1,  p.  476. 
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parish,  then  the  sessions  might  have  said  the  respondents 
had  not  done  what  they  undertook  to  do,  namely,  shew 
the  place  of  the  pauper's  last  legal  settlement.  It  is  the 
same  when  objection  is  made  not  to  the  evidence  at  the 
trial,  but  to  the  sufficiency  of  the  examinations.  Here 
the  examinations  state  a  settlement  of  the  pauper  from 
his  mother,  at  Na  3,  in  Hotbath  Street,  in  the  parish 
of  St.  James,  but  shew  another  gained  by  his  father  at 
No.  8,  in  the  same  street,  without  naming  the  parish;  and 
I  think  the  sessions  were  justified  in  presuming  that  the 
last  settlement  must  have  been  in  some  parish,  as  all 
England,  with  very  small  exception,  is  parochial ;  and 
the  examinations,  therefore,  ought  to  have  shewn  per- 
fectly what  they  professed  to  shew — the  place  of  the 
pauper's  last  legal  settlement. 


1845. 

The  QuESK 

V. 

Inhabitants  of 
St«  Maroa- 

Wbbtmin- 

8TBR. 


Pattebow,  J. — This  order  proceeds  either  on  the 
father's  or  the  mother's  settlement  If  on  the  father's, 
then  that  is  insufficient,  because  no  parish  is  stated.  If 
on  the  mother's,  then  that  will  not  do,  because  it  ap- 
pears that  the  father  had  a  settlement  which  ought  to 
have  been  followed  out  If  it  Was  in  an  extra-parochial 
place,  the  respondents  should  have  proved  it  to  be  so« 

Williams^  J.,  concurred. 

CoLEBiDOE,  J. — Regina  v.  Latchford(a)  has  nothing 
to  do  with  this  case.  The  question  there  related  to 
the  proceedings  at  sessions.  The  examinations  there 
disclosed  two  settlements  in  the  appellant  parish,  and 
the  sessions  held  that  the  respondents  might  stop  at  a 
birth  settlement^  without  going  on  to  prove  the  other ; 
but  that,  if  any  subsequent  settlement  had  been  gained, 
that  should  be  shewn  by  the  other  side.     Here  the  ob- 


(a)  Ante,  Vol.  1,  p.  387. 
d2 
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.1845.  jection  is  to  the  order,  which  is  clearly  defective,  as, 
,j^J'2^N  *^^  stating  a  maternal  settlement,  it  discloses  a  pater- 
,     ,  ^-       .   nal,  which,  with  the  least  possible  trouble,  misrht  have 

Inhabitants  of  j.  o 

St*  Maboa-  been  made  clear.  The  maternal  settlement  has  always 
Wbstmin-  ^^^^  "^ce,  that  it  is  only  good  where  the  father's  is  un- 
known. Here  it  is  shewn,  though  imperfectly.  I  en- 
tirely agree  that  we  must  presume  all  places  to  be  in 
a  parish,  and  that^  if  the  contrary  exist,  it  should  be 
shewn  by  the  respondents. 

Order  of  sessions  confirmed. 


8TSR. 


June  4th.      The  QuEEN  w.  The  Guardians  of  St.  Mabt,  Lambeth. 

On  appeal  WN  appeal  against  an  order  of  two  justices  (dated  28th 
of  remoTai»  it     December,  1840)  for  the  removal  of  Elizabeth  Lague, 

a  fo^"?o*?to  ^^^^^»  ^^  ^^  ^^^^  chUdren,  from  the  parish  of  St. 
for  the  removal  Pancras,  in  the  county  of  Middlesex,  to  the  parish  of 

of  the  same  .  ^         , 

pauper  on  the  St  Mary,  Lambeth,  in  the  county  of  Surrey,  the  sessions 
ment  had,  on  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
appeal  between   qjj  ^  ^^j^g^  materially  as  follows : — 

the  same  par-  '  ^ 

ties,  been  By  an  order  of  removal,  dated  5th  August,  1840, 

Qoashedt  on  the  _ 

ground  **  that  the  same  paupers  were  ordered  to  be  removed  from  St 
tioa^^^no  P^ncras  to  St  Mary's,  Lambeth,  and  a  copy  of  the  ex- 
settlement  on     aminations  on  which  that  order  was  made  was  duly  sent 

the  race  there-  "^ 

of  :**^Heldf  to  the  parish  officers  of  Lambeth,  who  appealed  against 

cisionwafl   '  it     On  the  7th  September,  1840,  the  order  of  removal 

J^^^7^_  of  the  6th  August,  1840,  still  subsisting,  another  order 

ties  as  to  the  of  two  justices  was  made  for  the  removal  of  the  same 

settlement. 

paupers  from  St  Pancras  to  LambetL  Against  this 
order  also  an  appeal  was  entered.  The  two  appeals 
against  the  orders  of  the  5th  August  and  the  7th  Sep- 
tember came  on  to  be  heard  on  the  16th  December, 
1840,  when  the  appellants  contended,  in  both  cases,  that 
the  examinations  on  which  the  orders  were  founded 
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were  ingofficient^  and  the  sessions,  being  of  that  opinion,        1845. 
ordered  them  severally  to  be  quashed,  "  on  the  ground     .j^g  q^^bn 
of  the  examination  of  the  pauper  ElLzabeth  Lague    q^,?*    ^f 
disclosing  no  settlement  on  the  face  thereof."    Both     St.  Mart, 
these  orders,  as  well  as  the  one  now  in  question,  relied 
on  the  same  settlement. 

On  the  hearing  of  the  appeal  (21st  April,  1841) 
against  the  order  of  removal  of  28th  December,  1840,  it 
was  contended  by  the  appellants  that  the  respondents 
were  precluded  by  the  two  former  orders  of  sessions, 
quashing  the  two  "former  orders  of  removal  respectively, 
from  removing  again  to  the  appellant  parish  upon  the 
same  settlement.  This  objection  was  taken  under  a 
ground  of  appeal,  stating  the  fact  of  the  making  of  the 
previous  orders,  and  of  their  being  quashed  by  the  ses- 
sions. The  sessions  disallowed  this  objection,  and  the 
order  was  confirmed,  subject  to  the  opinion  of  this  Court 
as  to  whether  the  respondents  were  precluded  by  the 
orders  of  sessions  of  16th  December,  1840,  or  either  of 
them,  from  again  removing  to  the  appellant  parish  under 
the  order  of  28th  December,  1840.  If  this  Court  shall 
be  of  opinion  the  respondents  were  so  precluded,  then  the 
order  of  sessions  of  2l8t  April,  1841,  and  also  the  order 
of  removal  of  28th  December,  1840,  are  to  be  respect- 
ively quashed,  otherwise  to  be  confirmed. 

CfodsoHf  Prendergasty  and  Howarthy  in  support  of  the 
order  of  sessions. — It  is  clear  that  the  sessions  thought, 
and  have  in  fact  found,  that  the  two  former  orders  of 
the  5th  August  and  7th  September  were  not  quashed 
on  the  merits ;  otherwise  they  would  have  considered 
themselves  bound  by  them,  and  would  not  have  con- 
firmed the  present  order.  It  is  to  be  inferred,  too,  from 
the  fiict  of  a  special  entry  having  been  made  by  the 
sessions  which  quashed  the  previous  orders,  that  they  did 
80  for  matter  of  form  only;  and  as  the  sessions,  who  are 


Lambsth. 
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1845.        the  proper  judges  of  such  matters,  have  put  their  own 

The  QuBBN    construction  on  these  orders,  this  Court  will  not  now  in- 

»•  terfere:  Reginay.  The  Justices  of  Lancashirei/z)^  Reffina 

GuErdiftDfl  of  _ 

St.  Mabt,     y«  Kingsclere{b).     No  abandonment  of  the  first  order  is 
necessary  before  obtaining  the  second:  Regina  v.  St 
^  Pancras  (c). 

Pashley,  (with  whom  was  Bodkin),  contr&. — There  is 
no  doubt  that  the  fate  of  the  two  former  orders  was  con- 
clusive as  to  the  third.  Regina  v.  Kingsclere  (b)  is  not 
in  point.  There  the  Court  considered  they  were  without 
materials  for  inquiring  into  the  propriety  of  the  decision 
of  the  sessions.  Here,  however,  the  grounds  on  which 
the  previous  orders  were  quashed  are  stated.  Ux  parte 
the  Overseers  of  Ackworth  {d)  is  an  express  authority. 
There  Pattesouy  J.,  said,  "  Where  the  examination  actu- 
ally omits  some  fact  material  to  shew  the  settlement,  it 
is  just  the  same  as  if  the  evidence  produced  by  the  re- 
spondents on  the  hearing  were  insufficient  to  prove  that 
fact."  It  appears,  therefore,  that  a  decision  of  the  ses- 
sions quashing  an  order  on  account  of  an  examination 
being  defective  in  such  a  respect  will  be  conclusive  as 
to  the  settlement. 

Lord  Djenman,  C.  J. — ^We  agree  with  you.  The 
sessions  have  submitted  to  us  the  facts  on  which  they 
decided,  so  that  we  are  enabled  to  form  our  own  opnion 
upon  them,  and  that  is,  that  the  former  decision  was 
upon  the  point  of  settlement,  and  is  conclusive  between 
the  parties  as  to  it. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Orders  quashed  (e), 

(a)  3  Q.  B.  R.  367.  (d)  Id.  397,  n. 

(h)  Id.  388.  (e)  See  the  next  case. 

(c)  Id.  347. 
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1845. 

The  Queen  v.  The  Inhabitants  of  Ellel.  June  7th. 

vJN  appeal  agunst  an  order  for  the  removal  of  a  An  order  of  re- 
pauper  from  the  township  of  Layton-cum-Warbreck  to  against  and 
the  township  of  EUel,  both  in  the  county  of  Lancaster,  2S)SfThe***'' 
the  sessions  confirmed  the  order,  subject  to  the  opin-  re«pondcnU, 

"  JT  <«   ll^jp  Jjjg  jj|. 

ion  of  this  Court  on  a  case.  sufficiency  of 

The  case  found,  that,  on  the  trial  of  the  appeal,  it  was  ^^^^  defect 
proved  that  a  former  order  for  the  removal  of  the  same  ^^^.f^^".' 
pauper  had  been  quashed  at  a  previous  sessions  on  ap-  mentof  ren- 
peal  between  the  same  parties  ^^  for  insufficiency  of  exr  elusive  between 
aminations ; "  that  the  first  order  had  been  obtained  upon  [^  theseS  " 
examinations  disclosing  substantially  the  same  grounds  ™^^* 
of  settlement  as  in  the  present  case,  but  stating  the 
&cts  (and  particularly  the  residence  in  Ellel)  so  imper- 
fectly, that  the  order  could  not  be  supported ;  and  that 
the  Older  of  sessions  setting  aside  the  first  order  of 
removal  had  been  obtained  upon   the  motion  of  the 
respondents.     The  sessions  thought  the  former  order 
was  not  conclusive,  and  confirmed  the  present  order, 
subject  to  the  opinion  of  this  Court. 

Cowling*  in  support  of  the  order  of  sessions. — There 
is  a  distinction  between  this  case  and  Regina  v.  St. 
Mcary^  Lambeth  (a),  as  here  the  former  order  is  shewn 
to  have  been  quashed  at  the  instance  of  the  respondents. 
The  sessions  must,  therefore,  be  taken  to  have  adju- 
£cated  on  a  mere  preliminary  objection,  and  such  a  de- 
cision is  not  conclusive,  though  it  might  have  been  so  if 
the  sessions  had  gone  into  the  merits  of  the  case. 

Patteson,  J. — This  was  simply  a  question  of  defect- 
ive evidence  on  the  same  state  of  facts,  and,  therefore, 

(a)  Ante,  p.  36. 
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1845.         it  18  clear  there  Is  nothing  in  the  distinction  sought  to 
J^";^     '      be  established  between  this  and  the  former  case. 

The  Queen 

Ellbl.  Lord  Denman,  C.  J.,  Williams,  and  Colebidoe,  Js., 

concurred. 

Orders  quashed.   ' 


June  4M.  ^^  QuEEN  ».  The  Inhabitants  of  Melksham. 

A  panper  in  hii  vJN  appeal  against  an  order  of  two  justices,  (dated 
2!S^?*?ram  5  July.  1844),  for  the  removal  of  John  Tucker,  his 
the  lairftil  son     ^^^  ^nd  four  children,  from  the  parish  of  Bradford,  to 

ofJ.T.,  whose 

settlement  was  the  parish  of  Melksham,  both  in  the  county  of  Wilts, 
of  a  cottage-       the  scssions  confirmed  the  order,  subject  to  the  opinion 

whic"  Zfnl      Of  tWs  Court  on  a  ^. 

hcrited  from  Qf  the  examinations  on  which  the  order  was  made, 

his  father,  and 

in  which  my  the  onlj  One  material  to  the  judgment  of  this  Court  was 
for  several  years  ^1^*  ^^  ^^^  pauper  John  Tuckcr,  who  sud,  "  I  am  the 
P"7^7»  *;^      lawful  son  of  John  Tucker.   My  father's  settlement  was 

up  to  the  time  '' 

of  his  decease,  in  the  parish  of  Melksham,  in  Wiltshire,  in  virtue  of  a 

the  cottage  de-'  cottage-housc  at  Sandridge-hiU,  in  that  parish,  which 

as^is  cldes™*^  he  inherited  from  his  father,  and  in  which  my  said 

son,  but  1  have  father  redded  for  several  years  previous  and  up  to  the 

never  occupied,      ^  ^  .  . 

nor  have  1  ever  time  of  his  decease,  which  took  place  about  eighteen 
days  in  M .  f—  years  ago.  On  my  father's  decease,  the  said  cottage  de- 
^eW,  a  suffi.     scended  to  me  as  his  eldest  son,  but  I  have  never  occu- 

cient  statement  '  . 

of  a  derivative    pied,  nor  have  I  ever  resided  forty  days  in  the  said 

settlement  in  . 

the  pauper.        parish  of  Melksham.     My  aunt,  with  my  permission, 

succeeded  my  &ther  in  the  occupation  of  the  said  cot- 
tage, and  some  of  her  family  now  reside  in  it,  and  they 
dispute  my  title.  I  have  never  done  any  act  to  gain  a 
settlement  in  my  own  right." 

The  appellants,  in  their  grounds  of  appeal,  objected. 
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that  the  examinatioiis  were  insnffident^  because  they 
did  not  state  whether  the  said  cottage-house  was  of  a 
freehold^  copyhold,  or  leasehold  tenure,  and  that  it  was 
not  shewn  by  legal  and  admissible  evidence  that  the 
pauper  John  Tucker  had  any  title  whatever  to  hold 
the  said  cottage-house,  or  ever  did  reside  in  the  same  as 
owner,  or  receive  the  rents  and  profits  of  the  same  as 
owner. 

On  the  trial  of  the  appeal,  the  sessions,  after  delibera- 
tion, decided  that  the  examination  was  sufficient,  but  re- 
served the  question  for  the  opinion  of  this  Court 

If  this  Court  shall  be  of  opinion  that  the  examination 
is  insufficient  for  the  reason  stated  in  the  ground  of 
appeal,  then  the  order  of  removal  and  the  order  of  ses- 
sions are  to  be  quashed;  otherwise,  to  stand  confirmed. 

Poihleyj  in  support  of  the  order  of  sessions. — The 
title  of  the  pauper  is  sufficiently  made  out,  by  shewing, 
that  the  estate  conferring  the  settlement  came  to  him 

m 

by  succession  from  his  grandfather.  The  settlement  of 
the  pauper's  father  came  to  lum  by  operation  of  law, 
and  descended  to  his  son ;  and  after  he  had  once  ac^ 
quired  tills  settlement,  non-residence  could  not  affect 
the  validity  of  it. 


1845. 


The  QusiN 

V. 

Inhabitants  of 
Melksham. 


HodgeSf  (with  whom  was  MeTew€Oier)y  oontnL — It 
cannot  be  said  that  there  is  in  the  examination  a 
sufficient  statement  of  a  settlement  by  estate;  because 
the  nature  of  the  title  by  which  the  father  held  is  not 
shewn.  [Pattewny  J. — I  always  thought  that  posses- 
son  was  primft  facie  evidence  of  seisin.]  It  is  usual  in 
stating  a  settlement  by  estate  to  shew  some  title. 

Lord  Demman,  C.  J. — I  think  the  sessions  were 
right  in  every  thing  except  granting  a  case. 
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1845.  Patteson,  WiLLiAMBy  and  CoLERmas,   Js.,   con- 

^.  Orders  confirmed. 

Inhabitants  of 
Mklksham. 


June  4th, 

The  eiamina- 
tioni  in  sup- 
port of  an  order 
for  the  removal 
of  llTe  paupers 
stated  a  settle- 
ment of  6.  B. 
in  the  appellant 
parish,  the 
death  of  G.  B., 
and  that  **  G. 
B/s  wife''  had 
also  died, 
*'  leaving  eight 
children,"  (five 
of  whom  were 
the  paupers), 
and  that  '*  the 
said  children 
were  all  resid- 
ing with  their 
said  parents 
G.  B.  and  his 
wife  until  their 
death  :"— 
Held,  that  the 
examinations 
sufficiently 
shewed  that  the 
relationship  of 
husband  and 
wife  existed 
between  the 
parents,  and 
that  the  term 
«<  children" 
must  be  taken 
to  mean  legiti- 
mate children. 


The  Queen  t?.  The  Inhabitants  of  Totlby. 

vJN  appeal  against  an  order  of  two  justices  (dated  9tli 
March,  1844)  for  the  removal  of  John,  Sarahs  Ann, 
Jamesy  and  Greorge  Booker,  therein  described  as  children 
of  George  Booker,  late  of  Totley,  labourer,  deceased, 
from  the  township  of  Totlej  to  the  township  of  Unston, 
both  in  the  county  of  Derby,  the  sessions  quashed  the 
order,  subject  to  a  case  for  the  opinion  of  this  Court 

The  examinations  on  which  the  order  was  made,  so 
&r  as  they  were  material  to  the  decision  of  the  Court, 
were  as  follows : — William  Booker  said,  ^^  Geoige  Book- 
er, deceased,  was  my  brother,  and  died  on  the  1st  May, 
1843,  at  Totley.  George  Booker's  wife  died  the  pre- 
vious day,  also  at  Totley,  leaving  eight  children,  (nam- 
ing them):  the  said  children  were  all  residing  with  their 
said  parents,  George  Booker  and  his  wife,  until  their 
deaths,  as  aforesaid,  and  none  of  the  said  children  has 
since  done  any  act  to  acquire  a  settlement  in  his  or  her 
own  right  The  said  Geoige  Booker,  deceased,  never 
did  any  act  to  gain  a  settlement,  but  derived  his  settle- 
ment from  his  father,  John  Booker,  and  his  settlement, 
as  derived  from  his  said  father,  was  in  the  township  of 
Unston. 

WiUiam  Hattersley  said,  '^I  knew  the  deceased, 
George  Booker ;  about  nineteen  years  ago  he  was  mar- 
ried, at  the  parish  church  at  Sheffield,  to  his  wife,  whose 
maiden  name  was  Hannah  Walker." 

The  material  ground  of  appeal  was,  ^^that  the  exami- 
nation of  William  Booker  is  not  sufficient  to  warrant  the 


^ 


1845. 
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order  of  removal,  as  it  does  not  shew  that  the  paupers, 
in  the  order  named,  are  the  Intimate  children  of  the 

^^  The  Q.I7KSN 

said  George  Booker,  deceased ;  or  that  the  said  George  9. 

Booker,  deceased,  was  ever  married  to  the  mother  of  the     ^^^^^^  ^^ 
said  children ;  or  that  he  was  ever  married  to  her  before 
the  birth  of  the  said  children."  ^ 

On  the  trial  of  the  appeal,  the  appellants  insisted  upon 
the  objection  raised  by  the  above  ground  of  appeal,  and 
the  sessions  quashed  the  order,  subject  to  a  case. 

If  this  Court  shall  be  of  opinion,  that  the  objection 
decided  upon  by  the  sessions  was  fatal  to  the  order  of 
removal,  then  the  order  of  sessions  is  to  be  affirmed ;  if 
otherwise,  then  the  order  of  sessions  is  to  be  quashed, 
and  the  order  of  removal  to  be  affirmed. 

Clarke^  Serjt.,  and  Denisorh  in  support  of  the  order  of 
sessions* — The  examinations  are  defective,  because  they 
contain  no  statement  of  the  legitimacy  of  the  paupers, 
which  is  essential  to  the  validity  of  the  order  of  removal 
[Lord  Denmatiy  C.  J. — The  Court  will  hardly  presume 
iUe^timacy.]  It  is  conedstent,  however,  with  what  is 
stated,  that  the  children  were  all  bom  before  marriage; 
and  as  their  settlement  depends  on  that  fact,  it  is  one 
which  should  not  be  left  to  inference.  The  settlement 
relied  on  being  derivative,  every  element  should  be  men- 
tioned connecting  the  paupers  with  their  grandfather, 
from  whom  they  claim.  If  this  be  not  done,  the  ses- 
sions are  without  full  information  whether  the  parents 
were  married  or  not;  and  here  it  may  be,  that  they  de- 
coded on  the  ground  that  the  examinations  were  not  suffi- 
ciently particular  in  averring  the  legitimacy  of  the  child- 
ren, a  question  of  which  they  are  the  proper  judges :  /fe- 
gina  v.  BakeweU^a).  [Pattesany  J. — Are  not  the  sessions 
wrong  in  requiring  any  evidence  of  marriage  ?   It  is  only 

(a)  Ante,  Vol.  1,  p.  571. 


A/!^^ 


f 
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1845.  in  cases  of  bigamy  and  criminal  conversation  that  that 

T^TSiil^^      is  necessary.]     Although  it  may  be  true,  that  bastardy 
T  vv?'        c   will  not  be  presumed  in  the  absence  of  any  averment  of 

Inhabitants  o»f  .  .  *^  •'  , 

Mklkshav      legitimacy,  yet  some  such  averment  should  be  intro- 
duced, in  order  that  examinations  may  not  be  left  ambi- 
guous.   In  this  case,  if  the  person  deposing  to  the  facts 
j^  stated  wer«  indicted  for  perjury,  be  might  eay  that  they 

are  susceptible  of  a  double  meaning,  as  the  term  ^^  child- 
Thr  ren  "  may  apply  as  well  to  persons  bom  before  as  during 

Y  wedlock.     To  ascertain  that  fact,  it  should  have  been 

stated  when  and  where  the  ^larriage  took  place,  other- 
wise the  information  is  insufficient. 

Wiliman  and  WiiUmoTe^  contr&,  were  stopped  by  the 
Court. 

'  Lord  Denman,  C.  J . — The  last  argument  raises  a  dif- 
ferent question  from  that  stated  in  the  case.  It  is  con- 
tended that  Regina  v.  Bakewell (a)  must  govern  this  case ; 
but  it  does  not,  as  there  our  decision  proceeded  on  an- 
other ground.  That  case  was  expressly  on  the  question 
of  sufficient  information  having  been  given  to  enable  the 
appellants  to  pursue  their  inquiries ;  and  there  we  said, 
that,  however  great  our  reluctance  to  sanction  what  the 
sessions  had  done,  it  was  a  question  of  which  they  were 
the  proper  judges,  and  we  must  confirm  their  decision. 
In  this  case,  they  put  the  question  in  another  way,  and 
one  which  calls  upon  us  to  give  an  opinion ;  for  they  ask 
us  whether,  in  point  of  law,  there  was  sufficient  evidence 
in  the  examinations  to  warrant  the  order  of  removal,  see- 
ing that  they  do  not  state  the  legitimacy  of  the  children, 
or  the  marriage  of  the  father  to  the  mother  before  the 
birth  of  them.  The  question  being  this,  I  do  not  think 
that  any  one  accustomed  to  legal  language  can  doubt' 

(a)  Ant^,  Vol.  1,  p.  671. 
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about  it.  A  statement  that  one  is  the  child  of  another 
means,  in  law,  legitimate  child;  for  the  law  does  not 
contemplate  any  relationship  between  a  father  and  ille-^ 
gitimate  children.  The  statement  was,  therefore,  I  think, 
sufficient.  We  must  take  it,  that  the  father  was  married 
to  the  mother,  and  that  the  magistrates  were  justified  in 
making  the  order.  The  question,  as  to  whether  the  in- 
formation given  was  sufficient  or  not,  was  not  raised  at 
the  sessions. 


45 


1B46. 


The  Queen 

9. 

Inhabitants  of 

TOTLBY. 


Patteson,  J. — There  can  be  no  doubt  that  the  evi- 
dence was  sufficient  to  warrant  the  order  of  the  remov- 
ing magistrates.  There  was  clearly  the  rektionship  of 
husband  and  wife,  and  the  question  is  not  whether  that 
was  sufficient  to  satisfy  the  sessions,  but  whether  the 
effect  produced  on  the  minds  of  the  removing  magistrates 
was  justified  by  the  evidence.  If  so,  and  the  magistrates 
who  took  the  examinations  were  satisfied,  the  sessions 
bave  no  right  to  hold  the  contrary. 

Williams,  J. — The  form  in  which  the  sessions  have 
stated  their  case  does  not  point  to  the  objection  taken 
by  the  learned  counseL  The  real  objection  is  not  that 
there  was  not  sufficient  information  given,  but  not  evi- 
dence enough  to  lead  to  the  conclusion  that  the  children 
were  bom  in  wedlock.  I  entirely  differ.  I  think  there 
was  evidence  enough.  They  are  called  ''the  children," 
and  the  woman  is  called  ''  the  wife."  How,  then,  can 
it  be  said,  that  there  is  not  enough  stated  as  to  their 
legitimacy? 

Coleridge,  J.,  concurred. 

Order  of  sessions  quashed. 
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The  Queen  v.  The  Inhabitants  of  Bothwell. 

It  is  soffieifDt  vJN  appeal  against  an  order  of  two  justices  for  the  re- 

exainiMiS)n^  moval  of  James  Hopton,  his  wife  and  family,  from  the 

thtt  1  pauper  township  of  Rothwell  to  the  township  of  Shafton,  both 

cipatod/'  and  in  the  West  Riding  of  Yorkshire,  the  sessions  dis- 

sary  to  negative  charged  the  Order,  subject  to  the  opinion  of  this  Court 

X*5^U  on  the  Mowing  case, 

he  might  have  "phc  examinations  disclosed  a  settlement  in  the  appel- 

beoome  eman-  i      /.    i 

dpated.  lant  township  of  Shafton  of  Thomas  Hopton,  the  father 

of  the  pauper,  by  evidence  of  relief  given  to  his  widow, 
the  mother  of  the  pauper,  in  1841,  and  at  other  subse- 
quent times,  while  the  said  widow  of  Thomas  Hopton 
resided  out  of  the  appellant  township.  The  appellants 
admitted  the  facts  stated  in  the  examinations,  but  relied 
upon  a  previous  settlement  alleged  to  have  been  acquired 
by  John  Hopton,  the  father  of  Thcmias  Hopton,  and 
grandfather  of  the  pauper,  and  stated  the  following 
ground  of  appeal : — "  That  the  sud  John  Hopton,  the 
father  of  the  said  Thomas  Hopton,  and  the  grandfather 
of  the  said  James  Hopton,  in  or  about  the  month  of 
May,  1806,  and  for  two  years  thence  next  ensuing, 
rented  and  occupied  a  house  of  the  yearly  value  of  20/., 
and  situate  at  Boyd's  Green,  in  your  said  township  of 
Bothwell,  (the  same  township  then  being  a  township 
maintaining  its  own  poor),  as  tenant  thereof  to  &c. ; 
and  the  said  John  Hopton,  for  more  than  forty  days 
during  his  said  occupation  of  the  said  house,  &c.,  as 
tenant  thereof  as  aforesaid,  resided  and .  slept  in  your 
said  township  of  Rothwell ;  that  the  said  John  Hopton, 
after  the  commencement  of  his  said  occupation  of  the 
said  premises,  never  did  any  other  act  to  gain  a  settle- 
ment. That  the  said  Thomas  Hopton,  after  his  said 
father,  the  said  John  Hopton,  had  gained  a  settlement 
in  your  said  township  of  Bothwell,  by  i^ason  of  his 
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renting  and  occupjring  the  said  last-mentioned  house,        1845. 
&c.,  of  the  value  last  aforesaid,  as  tenant  thereof  as  afore-     xte  Qubbw 
said,  and  after  his  said  father,  the  said  John  Hopton,  had    ,  ^  ^f-  ^    ^ 

/       ,  ,  ,  .         Inhabltanto  of 

resided  in  your  said  township  more  than  forty  days,  whilst  Rothwxli.. 
he  so  rented  and  occupied  the  same  as  tenant  thereof 
as  aforesaid,  was  an  unemancipated  member  of  his  said 
fitther  (John  Hopton's)  family,  and  that  neither  the 
said  Thomas  Hopton  nor  James  Hopton  ever  did  any 
act  to  gain  a  settlement  in  his  own  right''  The  re- 
spondents contended  that  the  above  ground  of  appeal 
was  insufficient,  inasmuch  as  the  statement  therein  re- 
specting the  non-emancipation  of  Thomas  Hopton,  at 
the  time  when  the  settlement  was  alleged  to  have  been 
gained  by  the  said  John  Hopton,  was  not  sufficient  to 
shew,  that  Thomas  Hopton  did  derive  such  settlement 
from  his  said  father  John.  The  sessions  overruled  the 
objection,  subject  to  the  opinion  of  this  Court. 

If  the  Court  shall  be  of  opinion  that  the  above  ground  * 

of  appeal  suffidentiy  averred  that  Thomas  Hopton  was 
unemancipated  at  the  time  when  the  settlement  was 
allied  to  have  been  gained  by  his  father  John  Hopton, 
80  as  to  enable  him  to  derive  such  settiement  from  his 
said  fiither  John  Hopton,  then  the  order  of  sessions  is 
to  be  confirmed,  otiierwise  the  order  of  sessions  is  to  be 
discharged,  and  the  order  of  justices  to  be  confirmed. 

Hall,  in  support  of  the  order  of  sessions. — The  only 
question  is,  whether  it  sufficientiy  appears  by  the  ground 
of  appeal  that  the  pauper's  father  was  in  a  condition  to 
acquire  the  settlement  of  the  grandfather;  and  it  is  suf- 
ficient to  say  that  he  was  ^^  unemancipated,"  without 
negativing  every  possible  way  in  which  he  might  have 
become  emancipated.  . 

Paddey,  contra. — The  ground  of  appeal  does  not 
state  the  age  of  the  fiither,  or  how  long  he  continued 
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1845.        an  unemandpated  member  of  the  grandfather's  family: 

The  QDBsy    ''^  ^'  ff^i^^(^{c^\     [Colerie^e,  J.,  referred  to  Bex 

1  K  w'''  fai  f   ^'^^^^(P)'     This  is  110  question  of  time,  but  whether 

R0THWB1.L.    the  use  of  the  word  ^^  unemancipated"  is  sufficient.] 

There  is  no  legal  definition  of  the  word,  and  it  is  not 

vocabulum  artis ;  therefore  the  circumstances  under 

which  he  might  become  emancipated  should  be  negatiyed. 

[Lord  Denman,  C.  J. — ^You  might  as  well  contend,  that, 

if  the  grounds  of  appeal  stated  that  he  had  gained  no 

settlement,  they  should  have  n^atived  all  the  modes  hj 

which  a  settlement  can  be  gained.]    In  Rex  v.  Cold  Ash-- 

ton  (c).  Lord  Mansfieldy  C.  J.,  and  WUmaty  J.,  both  ob^ 

jected  to  the  use  of  the  word.     The  appellants  rely 

upon  the  fact  that  the  father  was  unemancipated,  and 

therefore  the  onus  is  on  them  to  prove  it. 

Lord  Denbian,  C.  J. — The  sessions  had  all  the  facts 
•  of  this  case  before  them,  and  have  come  to  the  conclu- 

sion, that  the  father  of  the  pauper  had  done  nothing  to 
emancipate  himself.  With  respect  to  the  word  itself^ 
Lord  Mansfield  and  Mr.  Justice  fVilmot  objected  to 
the  introduction  of  it,  as  being  a  term  of  the  Boman 
law ;  but  it  has  been  introduced^  and  is  known  to  the 
law,  and  every  where  understood,  and  no  doubt  the  ap- 
pellants understood  it.  It  is  clearly  not  necessary  to 
negative  every  possible  way  in  which  emancipation  nuiy 
have  taken  place. 

Patteson,  J. — The  only  question  is,  whether  the 
averment  is  sufficient;  tiiat  is,  whether  the  word  "  eman- 
cipation "  is  to  have  any  meaning  at  alL  I  think  it  is 
sufficient. 

Williams,  J. — If  the  term  is  not  understood^  it  is 
(a)  5  B.  &  A.  525.         (6)  3  B.  &  A.  377.       (c)  Burr.  S.  C.  444. 
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oertainlj  not  for  want  of  definition;  for  Lord  Ken- 
yen  (a)  has  taken  a  good  deal  of  trouble,  and  I  think 
has  been  tolerably  successful,  in  explaining  what  it 
means.  Parish  officers  understand  the  word  as  well  as 
any  other  in  the  language. 


1845. 


The  Queen 

9. 

Inhabitants  of 

ROTBWELL. 


Coleridge,  J.,  concurred. 


Order  of  sessions  confirmed. 


(a)  In  Rtx  ▼.  Offehurek,  .3  T.  R.  1 14,  and  Rex  v.  Roachy  6  T.  R. 
247. 


The  Queen  t>.  Richard  Walker  and  Others,  Esquirea 

In  this  case  ArckboU  had  obtained  a  rule  nisi,  calling 
upon  Richard  Walker,  John  Grundy,  and  James  Open** 
shaw,  Esqtures,  three  of  the  justices  in  and  for  the  county 
of  Lancaster,  and  usually  attending  at  and  acting  for 
the  petty  sessional  division  of  Bury,  in  the  said  county, 
to  shew  cause  why  a  writ  of  mandamus  should  not  issue 
to  them,  commanding  them  to  proceed  upon  an  applica- 
tion made  to  them  at  a  petty  sessions  held  on  the  dlst  of 
January,  1845,  by  Anne  Openshaw,  single  woman,  for 
an  order  upon  William  Porter  Holt,  as  the  putative  fa- 
ther of  a  male  bastard  child,  bom  of  the  body  of  the  said 
Aime  Openshaw,  and  to  hear  and  determine  such  appli- 
cation at  a  petty  sessions  to  be  held  for  the  sud  division, 
as  by  adjournment  from  the  said  petty  sessions  held  on 
the  3l8t  of  January. 

He  moved  upon  affidavits,  which  stated  that  the  child 
was  born  on  the  26th  of  Mardi,  1844,'  and,  having  be- 
come chargeable  to  the  parish  of  Elton,  within  the  Bury 
Union,  the  guardians  of  the  poor  for  that  union  gave  no- 


June  Ath, 


On  an  applica- 
tion for  an 
order  in  bas- 
tardy by  the 
goanlians  of  a 
anion,)underthe 
2  &  3  Vict.  c. 
85,  the  sessions, 
after  hearing 
the  case  refos- 
ed  to  make  any 
order :— i^eW, 
that  sndi  ap- 
plication by  the 
guardians  did 
not  prevent  the 
right  of  the 
mother  of  the 
child  to  apply 
for  an  order 
nnder  the  7  & 
8  Vict.  c.  101. 


VOL.  II. 


E 
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The  QvBBN 

9. 

Walkbx. 


tioe  to  Holt  of  their  Intention  to  apply  to  the  Bury  petty 
sessions,  under  the  2  &  3  Vict  c  85,  s.  1,  for  an  order 
to  reimburse  the  union  for  the  maintenance  and  support 
of  the  child.  The  notice  called  upon  Holt  to  appear 
before  the  Bury  petty  sessions,  on  the  9th  of  August^ 
1844,  on  which  day  the  7  &  8  Vict,  c  101  (a),  (an 


(a)  The  4  &  6  WiU.  4,  c.  76, 
s.  72,  enacts,  "That'  courts  of 
quarter  sessions,  on  the  applica- 
tion of  overseers,  guardians,  &c. 
may  make  an  order  on  the  puta- 
tive father  for  the  support  of  the 
bastard  child,  and  that  the  money 
paid  should  not  be  paid  to,  or  ap- 
plicable to  the  support  of,  the  mo- 
ther." 

The  2  &  3  Vict.  c.  85,  s.  1, 
transfers  tlie  jurisdiction  on  such 
applications  from  the  quarter  to 
the  petty  sessions;  but,  by  sect.  3, 
empowers  the  person  charged  as 
the  putative  father  to  transmit  the 
case  to  the  quarter  sessions. 

The  7  &  8  Vict.  c.  101,  s.  1, 
enacts,  **  That  from  and  after  the 
passing  of  this  act,  all  powers  for 
obtaining  or  making  an  order 
upon  any  putative  father,  for  the 
maintenance  of  a  bastard  child, 
shall  cease  and  determine,  except 
as  hereinafter  provided.*' 

Sect.  2  enacts,  ^*  That  any  sin- 
gle woman  who  may  be  with  child, 
or  who  may  be  delivered  of  a  bas- 
tard child,  after  the  passing  of  this 
act,  or  who  has  been  delivered  of 
a  bastard  chfld  within  the  period 
of  six  calendar  months  before  the 
passing  of  this  act,  may,  either 
before  the  birth,  or  at  any  time 
within  twelve  months  from  the 
birth  of  such  child,  or  at  any  time 
thereafter,  upon  proof  that  the 
man  alleged  to  be  the  father  of 


such  child  has  within  the  twelve 
months  next  after  the  birth  of  such 
child  paid  money  for  its  mainte- 
nance, make  application  to  any 
one  justice  of  the  peace  acting  for 
the  petty  sessional  division  of  the 
county,  or  for  the  city,  borough, 
or  place  in  which  she  may  reside, 
for  a  summons  to  be  served  on  the 
man  alleged  by  her  to  be  the  fa- 
ther of  such  child ;  and  if  such 
application  be  made  before  the 
birth  of  the  child,  the  woman 
shall  make  a  deposition  upon  oath 
stating  who  is  the  father  of  such 
child;  and  such  justice  of  the 
peace  shall  thereupon  issue  his 
summons  to  the  person  alleged  to 
be  the  father  of  such  child,  to  ap- 
pear at  a  petty  session,  to  be 
holden,  after  the  expiration  of  six 
days  at  least,  for  the  petty  ses- 
sional division,  city,  borough,  or 
other  place  in  which  such  justice 
usually  acts." 

Sect.  3.  <<  That  after  the  birth 
of  such  bastard  child,  on  the  ap- 
pearance of  the  person  so  sum- 
moned, or  on  proof  that  the  sum- 
mons was  duly  served  on  such 
person,  or  left  at  his  last  place  of 
abode  six  days  at  least  before  the 
petty  session,  the  justices  in  such 
petty  session  shall  hear  the  evi- 
dence of  such  woman,  and  such 
other  evidence  as  she  may  pro- 
duce, and  shall  also  hear  any  evi- 
dence tendered  by  or  on  behalf  of 
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act  which  repeals  the  provisioiiB  of  the  4  &  5  Will.  4, 
c.  76,  and  the  2  &  3  Vict,  a  85,  relative  to  such  cases), 
received  the  royal  assent.  On  that  day.  Holt  attended 
at  the  petty  sessions,  and  required  that  the  proceedings 
should  be  removed  to  the  next  quarter  sessions  for  the 
county  of  Lancaster,  under  the  2  &  3  Vict.  c.  85,  s.  3, 
and  entered  into  the  requisite  recognisances.  At  the 
quarter  sessions,  the  hearing  was,  by  consent,  postponed 
to  the  next  quarter  sessions,  when,  after  hearing  the  case^ 
the  sessions  refused  to  make  any  order. 

On  the  18th  of  January,  1845,  the  mother  of  the  child 
made  an  application,  under  the  7  &  8  Vict  c  101,  s.  2, 
and  obtained  a  summons,  which  was  served  upon  Holt, 
requiring  him  to  appear  at  the  petty  sessions  at  Bury  on 
the  31st  of  January.  On  that  day  he  attended  by  coun- 
sel, who  contended  that  the  refusal  of  the  quarter  ses- 
fflons  to  make  the  order,  on  the  application  of  the  guard- 
ians, was  final  and  conclusive;  and  that  the  petty  sessions 
had  no  power  to  entertain  the  application  of  the  mother, 
whereupon  the  justices  refused  to  hear  the  application. 


1845. 


The  QuBBN 

V, 

Walker. 


the  penon  alleged  to  be  the  fa- 
ther ;  and,  if  the  evidence  of  the 
mother  be  corroborated  in  some 
material  particular  by  other  tes- 
timony, to  the  satisfaction  of  the 
said  justices,  they  may  adjudge 
the  man  to  be  the  putative  father 
of  such  bastard  child ;  and  they 
may  also,  if  they  see  fit,  having 
regard  to  all  the  circumstances  of 
the  case,  proceed  to  make  an  or- 
der on  the  putative  fiither  for  the 
payment  to  the  mother  of  the 
bastard  child,  or  to  any  person 
who  may  be  appointed  to  have 
the  custody  of  such  child,  under 
the  provisions  of  this  act,  of  a  sum 
of  money  weekly,  and  of  such 
costs  as  may  have  been  incurred 
in  obtaining  such  order,"  &c. 


Sect.  5  enacts,  "  That  all  mo- 
ney payable  under  any  order  as 
aforesaid  shall  be  due  and  pay- 
able to  the  mother  of  the  bastard 
child  in  respect  of  such  time  and 
so  long  as  she  lives  and  is  of  sound 
mind,  and  is  not  in  any  gaol  or 
prison,  or  under  sentence  of  trans- 
portation,'* &c. 

Sect  9.  "  That  nothing  in  this 
act  contained  shall  affect  the  va- 
lidity of  any  orders  for  the  main- 
tenance of  a  bastard  child  made  by 
justices  in  quarter  or  petty  sessions 
before  the  passing  of  this  act,"&c* 

Sect.  76  enacts,  "  That  this  act 
shall  come  into  operation  on  the 
day  next  after  that  on  which  her 
Majesfy  gives  her  assent  thereto. 
(0th  August,  1844)." 

b2 
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1845.  Martin  and  Grayy  now  shewed  cause. — The  question 

The  QuESM    '^  whether  the  7  &  8  Vict.  c.  101,  enables  a  second  ajj- 
^'  plication  to  be  made.     The  general  rule  in  such  a  case 

is,  that  upon  an  order,  regularly  discharged  upon  an  ap- 
peal, upon  hearing  the  merits,  the  defendant  is  legally 
acquitted,  and  cannot  be  drawn  in  question  again  for  the 
same  fact:  Rex\.  Tenant {a\  PridgeofCs  Ca9e(J))y  Rex 
V.  Jenkin{c),  [fFt^A^wan,  J.— There  both  applications 
were  made  by  the  same  parties.  This  statute  gives  to 
the  mother  a  right  which  she  had  not  before.  Her  in- 
terest is,  therefore,  now  involved :  she  was  no  party  to 
the  former  proceeding.]  The  guardians  at  the  first 
hearing  were  practically  her  agents.  She  was  a  witness, 
and  the  application  was  for  her  benefit.  The  application 
by  the  guardians  is  now  taken  away,  which  shews  that 
the  double  remedy  was  not  contemplated.  Sect.  9  pro- 
vides, that  proceedings  pending  are  not  to  be  affected ; 
therefore,  if  the  petty  sessions  had  made  the  order,  ^is 
application  could  not  have  been  sustained,  otherwise  a 
putative  father  might  be  liable  to  two  orders  at  once. 
The  act  merely  transfers  the  right  to  receive  the  money 
from*  the  guardians  to  the  mother.  [^Wightmany  J. — In 
the  case  of  the  guardians,  one  condition  was,  that  the 
child  should  be  chargeable ;  if  the  mother  had  agreed  to 
keep  it  under  the  old  order,  could  she  not  come  after- 
wards?] In  that  case,  the  order  would  have  only  been 
suspended,  and  would  revive  on  the  child  becoming  again 
chargeable.  The  new  act  was  only  intended  to  apply  to 
cases  not  adjudicated  upon  under  the  former. 

Archbold,  contriL — In  this  case  no  previous  order  has 
been  made,  the  justices  refused  to  interfere,  therefore 
the  cases  cited  do  not  apply.  Suppose  a  child  was  not 
chargeable  when  the  first  application  was  made,  it  cannot 

(a)  2  Lord   Raym.  1428;  2        (6)  Cro.  Car.  341,  350. 
Stnu  716.  (c)  Cas.  temp.  Hardw.  301. 
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be  contended  that  the  guardians  could  not  have  applied         i845. 
again  when  it  did  become  chargeable,  as  on  a  new  state     j*^^  Queen 
of  facts  in  the  case  of  orders  of  removal.     The  mother,      ^  *'• 

Walkee. 

before,  was  no  party  to  the  proceedings ;  she  now  is,  and 
may  make  the  application,  and  the  sessions  have  no  dis- 
cretion as  to  hearing. 

WiOHTMAN,  J. — It  seems  to  me  that,  under  the  words 
of  the  7  &  8  Vict  c  101, 1  am  bound  to  make  this  rule 
absolute.  The  2nd  section  enables  the  mother  of  a  bas- 
tard child,  bom  within  twelve  months  before,  to  make 
application  to  the  justices  to  issue  a  summons,  calling 
upon  the  putative  father  to  appear  at  the  petty  sessions, 
where  the  justices  are  to  hear  the  application.  That  sec^ 
tion  enables  the  mother  to  apply,  and  obliges  the  justices 
to  hear  the  case,  and  they  may,  in  their  discretion,  hav- 
ing regard  to  all  the  circumstances  of  the  case,  make  an 
order  upon  it.  They  have  refused  to  hear  this  case,  on 
the  groimd  that  a  previous  application  has  been  already 
made,  at  the  instance  of  the  guardians,  for  an  order  on 
the  putative  father  to  reimburse  their  expenses;  and  it  is 
Bu^ested,  that  some  difficulty  may  arise  in  consequence 
of  the  provisions  of  the  9th  section,  which  gives  validity 
to  former  orders  of  bastardy,  so  that  the  putative  father 
may  be  liable  under  two  orders  existing  at  the  same 
time.  Whether  the  operation  of  that  section  may  have 
that  effect  or  not,  it  is  not  necessary  now  to  determine, 
as  no  former  order  has  been  in  fact  made.  The  words 
of  the  act  seem  to  leave  no  discretion ;  the  mother  is 
within  them,  and  is  entitled  to  make  the  application; 
and  I  am,  therefore,  bound  to  make  this  rule  absolute. 

Rule  absolute. 
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1845. 

June  iiM.  The  Queen  v.  Milneb,  Clerk,  and  Another. 

The  Btatute  8  Jn  Easter  Term,  (May  7th,  1845),  Bliss  obtained  a 
provideaforthe  rule  nisi  for  a  certiorari  to  bring  up  an  order  in  bas- 
ceedingain     "  tardy,  made  under  8  Vict.  c.  10,  which  was  as   fol- 

basUrdy,  if  set    i         . 

forth  according    *"^^  * 
to  the  forms  in 

^  schednle  of  Westmoreland,  to  wit,— At  a  petty  session  of  her  Majerty's  justices 
the  like  tenoar  of  the  peace  for  the  county  of  Westmoreland,  holden  in  and  for  the 
or  effect.  division  of  East  Ward  in  the  said  county,  at  the  Shire  Hall  at  Ap- 
cited'ttii^  ^'  P^®**y  '°  *^®  "'^  county,  on  the  18th  day  of  January,  1845,  before 
plication  had  us,  Joseph  Milner,  Clerk,  and  William  Hope^  Esquire,  two  of  her  M»- 
been  made  for  jest/s  justices  of  the  peace  for  the  said  county.  Whereas  one  Re- 
al ittsdra'of  the  ^^^^^^  Blackett,  single  woman,  residing  at  Street  House,  in  the  parish 
peace  usually  of  Warcop  within  this  division,  did,  on  the  9th  day  of  January,  1845, 
actuDg  m  this  having  been  delivered  of  a  bastard  child  within  twelve  calendar  months 
jMr^j''^*T~  prior  thereto,  make  application  to  Joseph  Milner,  Clerk,  one  of  her 
by  the  statute.  Majesty's  justices  of  the  peace  usually  acting  in  this  division,  for  a 
the  words  summons  to  be  served  upon  one  John  Oregson  the  younger,  of  War- 
*'  for"  are  ^^P  aforesaid,  whom  she  alleged  to  be  the  father  of  the  said  child ; 
used  synony-  and  the  said  justice  thereupon  issued  his  summons  to  the  said  John 
moosly,  the  Gregson  the  younger,  to  appear  at  a  petty  sessions  to  be  holden 

the  jQstioe  who  ^^  ^^^  ^^^  ^^'  ^^  division,  to  answer  her  complaint  touching  the 
issued  the  premises.    And  whereas  &c.  (stating  the  appearance  of  the  putative 

summons  suf-      fitter  before  the  justices,  the  hearing  and  adjudication)." 

pearedonthe  (Signed)        Joseph  MiLNsa  (l.s.) 

face  of  the  William  Hopes  (l.s.) 

order. 

Addison  now  shewed  cause. — The  objection  to  this 
order  is,  that  the  jurisdiction  of  the  justice  before  whom 
the  application  was  made  does  not  appear.  The  day 
after  this  rule  was  obtained,  the  statute  8  Vict,  c  10, 
passed,  which  was  evidently  intended  to  discoimige 
technical  objections  to  orders  in  bastardy.  The  1st 
section  enacts,  '^  That,  where  any  proceedings  have 
been  had  or  taken  before  the  passing  of  this  act,  or  shaU 
hereafter  be  had  or  taken  in  nuitters  of  bastardy  under 
the  provisions  of  the  said  recited  act,  (7  &  8  Vict  c.  101), 
and  shall  have  been  set  forth  according  to  the  forms  in 
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the  schedule  hereunto  annexed^  or  to  the  like  tenour  or         i845. 
effect,  the  same  shall  be  taken  respectively  to  have     xheQusEN 
been  and  to  be  valid  and  sufficient  in  law."    Although       ^.  v* 
the  form  m  the  schedule  (No.  7)  is,  that  application  was 
made  to  "  a  justice  of  peace  acting /or  this  division,"  yet 
the  word  **  in,"  which  is  used  in  this  order,  is  sufficient 
to  shew  jurisdiclion.     Besides,  where  it  appears  that 
the  party  to  be  charged  was  present  before  the  justices, 
and  heard  the  evidence  given,  that  has  been  held  suffi- 
cient, without  stating  in  a  conviction  that  the  party  had 
been  duly  summoned :  Bex  v.  Stone  (a). 

BSsSy  contnL — Jurisdiction  must  appear  on  the  face 
of  the  order,  and  there  is  no  allegation  that  application 
was  made  before  a  justice  who  had  jurisdiction  to  enter- 
tain the  case.  The  form  only  of  the  order  is  regulated 
by  the  8  Vict,  c  10,  and  still  the  jurisdiction  of  the 
justice  must  appear  on  it.  The  allegation  is,  that  ap- 
plication was  made  to  a  justice  usually  acting  in  the  di- 
vision. The  word  "  in  "  only  shews  the  locality  where 
the  justice  acts;  "  for,"  that  he  is  a  person  who  has  juris- 
diction in  it(i).  A  justice  may  be  acting  in  a  parti- 
cular city  or  place,  and  yet  have  no  jurisdiction  there. 

CoLEBiDGE,  J. — I  think  the  spirit  of  the  statute, 
8  Vict,  c  10,  is  to  discourage  these  technical  objections. 
It  appears  from  the  order  tiiat  the  application  was  made 
to  a  justice  usually  acting  in  a  particular  division.  The 
word  **  in "  is  certainly  not  quite  synonymous  with 
"fcr ;"  but,  referring  to  the  forms  given  in  the  schedule 
annexed  to  the  act,  I  think  the  words  "  in"  and  "for" 
appear  there  to  be  used  synonymously,  and  that  the  ob- 
jection to  this  order,  therefore,  fails. 

Kule  discharged. 

(a)  1  East,  639.  (6)  See  Retina  v.  Siocklort^  ante,  p,  16. 
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1845. 
j^^  g^f^  The  Queen  i;.  The  Justices  of  Lindsey. 

By  a  local  act     A  KULE  nisi  had  been  obtained  for  a  certiorari  to 

(6  &  7  Vict.  c.  J        /»         _L  •  I.'  u  J 

ixzvi),  com-  remove  an  order  of  quarter  sessions,  which  was  made  on 
T^^MuT^  an  appeal  against  an  assessment  made  by  the  commis- 
drain  and  im-    sioners  of  the  Fen  Courts  under  the  6  &  7  Vict  c  Ixxyi, 

{>roTe  certain 
andfl.   The      intitled  ^^An  act  for  draining,  embanking,  and  improv- 

:::^°^o™  ii*  the  fen  lands  and  low  groundB  within  the  paxiahes, 

»«l*ti"i«to        hamlets,  townships,  or  places  of  Bardney,  and  other 

summary  pro-  '  . 

ceedings  before  places,  in  the  county  of  LincokL,"     The  act  contains 

then  foUowg  a  Several  clauses  relating  to  summary  convictions  before 

c!!^^',"^tSt  magistrates,  immediately  following  which  is  sect  158, 

no  proceedings  by  which  it  is  enacted,  "  that  no  proceeding  in  pur- 

in  pursnanoe  of"  /»i.  in  i,  i/» 

the  act  shall  be  suancc  of  this  act  shall  be  quashed  or  vacated  for  want 
^rtiorari.'^  of  form,  uor  shall  the  same  be  removed  by  certiorari,  or 
By  « >n^-       otherwise,  into  any  of  the  superior  courts."     Sect.  161 

qnent  section  '  «^  *^ 

Z'^  enacts,  «that,if  any  person  shall  thinkhhnself  aggrieved 
sessions  is  given  by  the  rating  or  taxing  of  tiie  said  fen  lands,  or  low 
^r^r%  g«>«ndB.  or  by  any  oAer  a«t  of  the  said  commisdon^s, 
decision  of  the    q^.  ^y  any  determination  or  adjudication  of  any  justice 

commissioners  .  .  . 

under  the  act:  under  the  provisions  of  this  act,  he  may  appeal  to  the 
the  clause  as  to  general  quarter  sessions  for  the  parts  of  Lindsey,  in  tiie 
;^SJ^:Sto  «^d  «>«°ty  of  Lincoln." 

the  proceedings 
at  quarter  ses- 
sions as  to  the         Wildman  shewed  cause  (a). — There  can  be  no  removal 

^ing7wbre  ^^  ^"7  .proceediogs  under  the  act  by  certiorari,  as  the 
justices.  clause  taking  it  away  applies  to  proceedings  upon  appeal 

as  well  as  to  summary  convictions.     The  C(}urt  then 

called  upon 

WiUmore^  contr&. — The  clause  taking  away  the  cer- 
tiorari applies  only  to  the  convictions  before  magis- 
trates; in  all  acts  where  proceedings  on  appeal  are 


(a)  June  2nd|  before  Wighiman,  J. 
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intended  to  be  affected,  the  clause  taking  away  the  cer-         ]845. 
tiorari  is  subsequent  to  the  appeal  clause,  and  the  word     .^^^^^^ 
**  proceeding  "  is  always  connected  with  "  orders.'*    Ex-  «» 

^  7^  ^  ,  .         ,    ^     .       The  JusticM  of 

press  words  are  necessary  to  take  away  a  certiorari.  In  the  Linosky. 
7  &  8  WilL  3,  C.6,  s.  7,  (''An  Act  for  the  more  easy  Be- 
covery  of  Small  Tithes'*),  an  appeal  is  given  to  the  sessions, 
who  are  to  revene  or  affirm  the  judgment  of  the- justices, 
and  the  same  clause  subsequently  enacts  that  no  proceed- 
ing or  judgment  shall  be  removed  by  certiorari.  In  the 
Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  the  words 
are  ^  no  proceeding  or  adjudication  of  the  sessions  there- 
on,** which  shews  the  word  ''proceeding"  will  not  include 
a  judgment  of  tiie  quarter  sessions.  [Wightmanf  J. — 
Suppose  the  first  clause  in  the  act  had  enacted  that 
no  proceeding  under  the  act  should  be  removed,  or 
that  sect  158  had  followed  sect  161?]  That  might 
have  altered  the  case;  but,  being  placed  where  it  is, 
the  dause  has  something  definite  to  apply  to,  and  its 
operation  ought  not  to  be  extended.  At  all  events,  if 
there  is  any  doubt  as  to  the  construction  of  the  act^  the 
cerdorari  ought  not  to  be  taken  away. 

Cur.  adv.  vult 

WiOHTBiAK,  J.,  now  delivered  judgment — The  ques- 
tion in  this  case  was,  whether  the  order  of  sessions 
made  upon  an  appeal  by  the  party  aggrieved  against  an 
assessment  by  commissioners  under  a  local  act,  6  &  7 
Vict  c.  Ixxvi,  is  removable  by  certiorari,  or  whether  a 
clause  in  the  act  which  takes  away  the  certiorari  ap- 
plies to  proceedings  at  quarter  sessions  on  appeaL  Sect 
158  enacts,  "  that  no  proceeding  in  pursuance  of  the 
act  shaQ  be  quashed  or  vacated  for  want  of  form,  or 
be  removed  by  certiorari,  or  otherwise."  This  clause 
amies  afler  others  in  the  act  which  relate  to  summary 
convictions  before  justices,  and  before  the  clause  giving 


58  NEW  SESSIONS  CASES, 

1845.         the  right  of  appeal  to  a  party  aggrieved  by  the  acts  of 

The  QuBBN     ^^^  commissioners.     It  was  contended,  that  the  clause 

^^   ,  v* .       ^  taking  away  the  certiorari  must,  from  this  collocation, 

The  Justices  of  . 

LiNDSBT.  have  been  intended  to  apply  only  to  these  cases  where 
the  proceedings  have  been  taken  in  a  summary  way 
before  justices,  and  not  to  proceedings  on  appeal  to  the 
quarter  sessions.  But,  on  a  review  of  the  act,  it  ap- 
pears to  me,  that  the  clause  must  be  considered  as  ap- 
plicable generally  to  all  proceedings  under  the  act 
without  distinction;  or  otherwlee  this  anomaly  would 
happen,  that  an  order  might  be  removed  against  which 
there  had  been  an  appeal,  but  one  against  which  there 
had  been  no  appeal  would  not  be  removable.  For 
this  reason,  it  appears  to  me,  that  the  intention  of  the 
Legislature  was  to  take  away  the  certiorari  equally  in 
the  two  cases,  and,  therefore,  this  rule  must  be  dis- 
charged. 

Rule  dischaiged. 


June  7th, 
Where  a  board 


The  Queen  v.  The  Inhabitants  of  Lambeth. 

X  HIS  was  an  appeal  against  an  order  of  two  justices 

MtfbHA^for  (^**®^  ^^^^  November,  1843)  for  the  removal  of  Jane 

the  manage-  and  Mar&^arct  Leary  from  the  parish  of  Lambeth,  in  the 

poorin  a  single  county  of  Surrey,  to  the  parish  of  St.  Martin^in-the-' 

th^?ro''v"stons  fields,  in  the  city  and  liberty  of  Westminster  in  the 

wm!?*^^  *  5^  county  of  Middlesex.     The  sessions  quashed  the  order. 

Will.  4t  c.  76, 

8.  39,  a  notice    subject  to  the  opinion  of  this  Court  on  a  case, 
of  a  pauper  The  parish  of  Lambeth  was  constituted  a  union  of 

thegnarSansiB  itsclf  with  a  separate  board  of  guardians  of  the  poor 
vaUd.  under  stat  4  &  5  WilL  4,  c.  76,  s.  39,  by  an  orderof  the 

poor-law  commissioners,  bearing  date  19th  November^ 
1835.  The  notice  of  chargeability  was  signed  by  three 
persons  '^  guardians  of  the  poor  of  the  parish  of  Lam- 
beth." On  the  hearing  of  the  appeal  an  objection  was 
made  by  the  appellants  to  this  notice  of  chargeability,  on. 
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the  ground  that  it  was  not  signed  by  the  overseers  of       1845. 
the  poor  of  the  parish  of  Lambeth,  but  by  three  of  the     i^Tqumbn 
ffuardians.     The  sessions  were  of  opinion  that  the  ob-  ^' 

7     .  .  '^  .  Inhibitantt  of 

jection  was  valid,  and  quashed  the  order  subject  to  the  Laubbth. 
opinion  of  this  Court  on  a  case.  The  question  for  the 
opinion  of  this  Court  was,  whether  the  notice  of  charge- 
ability  ought  to  have  been  signed  by  the  guardians  or 
the  overseers.  If  the  Court  should  be  of  opinion  that 
the  signature  by  the  former  was  sufficient,  the  order  of 
sessions  was  to  be  quashed  and  the  order  of  removal 
confirmed.  If  the  notice  ought  to  have  been  signed  by 
the  overseers,  the  order  of  sessions  was  to  stand,  and  the 
order  of  removal  to  be  quashed. 

Chamock  (  Wortky  was  with  him),  in  support  of  the 
order  of  sessions. — The  question  arises  under  the  79th 
section  of  the  4  &  5  Will.  4,  c  76,  which  provides  that  no 
poor  person  shall  be  removed  until  twenty-one  days  after 
a  notice  in  writing  of  his  being  chargeable,  accompanied 
by  a  cxxfy  of  the  order  of  removal,  shall  have  been  sent 
by  the  overseers  or  guardians  of  die  parish  obtaining 
such  order,  or  any  three  or  more  of  such  guardians,  to 
the  overseers  of  the  parish  to  which  the  pauper  is  to  be 
removed.  The  term  ^^ guardians  of  the  parish"  there 
used  must  refer  to  such  guardians  as  are  appointed 
under  the  22  Geo.  3,  c.  83  (Gilbert's  Act),  the  7th  sec- 
tion of  which  provides  that  every  guardian  appointed 
under  that  act  is  to  have  ''  all  the  powers  and  authorities 
given  to  overseers  of  the  poor  by  any  other  act  or  acts, 
and  shalL  to  all  intents  and  purposes,  except  with  regard 
to  the  making  and  collecting  of  rates,  be  an  overseer  K 
the  poor  for  the  parish  or  township  for  which  he  shall 
be  so  appointed  guardian."  Guardians,  however,  of  an 
union,  whether  consisting  of  several  parishes,  or  of  a 
angle  parish  established  under  the  39th  section  of  the 
4  &  5  WilL  4,  c.  76,  are  not  overseers  of  the  parish,  and 
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1845.        are  incapacitated  fix>m  acting  as  such  by  the  38th  sec- 

TheQuiBx    *^^°'      ^^^  ®^  ^^**®®  ^^  e^me  words  as   sect  79  in 
,  .  ,?•        .  reference  to  the  persons  who  are  to  send  notice  and 

Inhabitants  of  i        «  t  ■■  •     i 

Lambeth,  grounds  01  appeal,  and  it  has  been  decided  that  the 
notice  of  appeal  must  be  signed  by  a  majority  of  ihe 
parish  officers;  JR^x  v.  TTie  Justices  of  Warwickshire  (a\ 
Rexv.  The  Justices  of  Derbyshire  (b);  and  that  aguard- 
ian  is  not  a  parish  officer  for  such  a  purpose :  Regina  v. 
The  Justic^  of  Surrey  (c).  [  Williams^  J. — ^In  that  case 
several  different  parishes  formed  one  union.]  The  same 
principle  applies  where  guardians  are  appointed  for  single 
parishes.  They  have  exactly  the  same  powers  as  guard- 
ians of  united  parishes  in  relation  to  the  relief  of  the 
poor.  In  the  72nd  section  the  terms  ^'guardian  of  a 
union  "  and  ^^  guardian  of  a  parish  "  are  used  in  contradis- 
tinction ;  and  the  5  &  6  Vict.  c.  57,  s.  6,  which,  in  unions, 
gave  to  the  board  of  guardians  the  same  powers  in  cer^ 
tain  cases  as  were  given  to  overseers  by  the  9  Greo.  4, 
c.  40,  was  unnecessary  if  the  guardians  had  the  same 
powers  as  overseers  already.  Much  inconvenience  would 
arise  if  both  guardians  and  overseers  were  competent  to 
give  notice  of  appeal,  as  there  might  frequently  be  a 
conffict  of  opinion  between  the  two  sets  of  officers  in  the 
same  parish.  That  inconvenience  will  be  avoided  if  the 
word  ^^guardians*^  in  sect  79  is  restricted  to  guardians 
imder  Gilbert's  Act. 

BovUly  contra. — In  Regina  v.  The  Justices  of  Sur* 
rey{a)y  Pattesoriy  J.,  in  his  judgment  says,  that  the  word 
"  guardian''  (as  used  in  the  Slst  section)  of  the  4  & 
5  WilL  4,  c.  76),  **does  not  mean  guardian  of  a  union, 
but  of  a  parish  appointed  under  speciiJ  circumstances 
mentioned  in  the  Poor-law   Amendment  Act."    The 


(a)  Ante,  Vol.  1,  p.  124.  (c)  Id.  885. 

{b)  6  A.  &  E.  873.  (J)  Ante,  Vol.  1,  p.  124. 
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goardian,  therefore,  spoken  of  in  the  8 let  section  is        1846. 
contrasted  in  that  case  with  a  guardian  appointed  under     xte'cTiw 
the  39th  section ;  and,  as  the  contrast  was  drawn  for  «• 

the  purpose  of  shewing  that  the  former  could  not  send  Laubbth. 
a  notice  of  appeal,  it  seems  to  follow  that  the  latter  is 
competent  to  do  so.  The  fallacy  on  the  other  mde  con- 
sists in  speaking  of  this  parish  as  a  union,  which  it  is 
not.  The  22  Greo.  3,  c.  83,  always  mentions  ''guardians 
of  the  poor''  and  ''  guardians  of  the  parish  ^  as  synony- 
mous ;  while  the  41st  section  of  the  4  &  5  Will.  4,  c.  76, 
refers  to  ''  guardians  of  a  parish  "  as  well  as  ''  guardians 
of  a  union,"  shewing  that  there  is  a  distinction  be- 
tween them.  Besides,  the  79th  section  does  not  require 
such  notices  to  be  signed,  but  only  sent :  Regina  v. 
Weiibwry  {a). 

Lord  Denman,  C.  J. — We  should  like  to  hear  the    . 
next  case  before  we  decide  this. 


The  QxTBEN  t;.  The  Inhabitants  of  St.  Mart,  South-     j^^  -^^ 

AMPTON. 

UN  appeal  against  an  order  of  two  justices  for  the  where  a  local 
removal  of  Ann  Whitlocke,  and  her  two  children,  fix)m  "^  united  §6- 

'  Teral  panahea 

the  parish  of  St.  Mary,  in  the  town  and  county  of  into  one  dk- 

r^      \  t.i/.T*i         .1  *rict  for  the 

Southampton,  to  the  pansh  of  Botley,  m  the  county  pnrpoteof 

of  Southampton,  the  sessions  quashed  the  order,  "  on  "ISJ^S^^d 

the  ground,  that  the  notice  of  chargeability  was  not  «»ployfn«tk« 

signed  and  sent  by  persons  proper  and  competent  in  aaidBererai 

pariahei  froni 
one  oomraoB 
ftindf  and  vested  the  care  and  management  of  the  poor  in  a  board  of  gnardians,  enacting  tliat 
DO  appeal  dionld  be  proaecuted  or  defended  by  the  churchwardens  or  oTerseera  of  the  several 
yw^^t^  without  an  order  of  the  guardians ;  bat  that  nothing  in  the  act  should  alter  the 
hwa  respecting  the  removal  of  the  poor  existing  between  the  parishes  within  and  without 
the  district;— HeU,  in  the  case  of  an  order  of  removal  to  a  parish  without  the  district, 
.obtained  on  the  complaint  of  the  churchwardens  and  overseers  of  one  of  the  united  parishes, 
tiwt  a  notioeof  ehaigeabiiitysent  by  three  of  the  guardians  created  by  the  act  waa  invalid. 

• 

(a)  Ant^,  Vol.  1,  p.  33. 


Southamp- 
ton. 
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1846.        Iaw  to  sign  and  send  the  same,"  subject  to  the  opinion 

^jJjT^;;;^^    of  this  Court  on  a  case. 

V*  The  order  of  removal  purported  to  be  made  on  the  corn- 

Inhabitants  of  XT    r  ^ 

St.  Mary,  plaint  of  the  churchwardens  and  oyerseers  of  the  parish  of 
St.  Mary,  Southampton^  and  was  directed  to  them.  The 
notice  of  chargeability  was  headed  ^'  Parish  of  St.  Mary, 
in  the  Town  and  County  of  Southampton."  It  stated 
that  the  paupers  had  become  chargeable  to  that  parish, 
and  was  signed  by  three  persons,  ^^Giiardians  of  the  Poor 
of  the  united  Parishes  of  Southampton."  The  parishes 
of  the  town  and  county  of  the  town  of  Southampton, 
including  the  parish  of  St  Mary,  are  six  in  number; 
and,  by  a  local  act,  (13  Geo.  S^  c.  l{a)\  were  united 
into  one  district  for  the  purpose  of  maintaining,  reliev- 
ing, and  employing  the  poor  of  the  said  several  paxishes 
from  one  common  fund ;  and  there  is  within  the  said 
district,  by  virtue  of  the  said  act,  a  corporation  of 
guardians,  under  the  name  of  '^  The  guardians  of  the 
poor  within  the  town  and  county  of  the  town  of  South- 
ampton," having  perpetual  succession  and  a  common 
seal,  to  whom  the  care  and  management  of  the  poor  of 
the  said  several  parishes  is,  by  virtue  of  and  according 
and  subject  to  the  provisions  of  the  said  act^  committed, 
and  conducted  at  a  house  fitted  up  for  the  reception  of 

(a)  Sect.  45  enacts,  "  that  no  ed,  or  taken  to  alter  or  change 

appeal    Bhall   be    made,    prose-  the  laws  now  subsisting  respect- 

cuted,  or  defended  by  any  of  the  ing  the  removal  of  the  poor  be- 

churchwardens  or   overseers  of  tween  any  parish  or  place  without 

the  said  several  parishes  for  the  the  district  hereby  united,   and 

time  being,  touching  the  settle*  any  or  either  of  the    parishes 

ment  of  any  poor  person  or  peiv  within  the  same ;  but  such  laws 

sons  whatsoever,  without  an  or-  shall  continue  and  be  in  force, 

der  of  the  guardians  at  one  of  anything  hereinbefore  contained 

their  courts  for  that  special  pur-  to  the  contrary  notwithstanding 

pose  to  be  made.'*  save  and  except  in  the  case  of 

Sect  46  provides,  *^  that  neither  certificates  and  appeals  upon  such 

this  act  nor  anything  herein  con-  removals  as  hereinbefore   men- 

tained  shall  be  construed,  deiem-  tioned." 


SOTJTBAMP- 
TON. 
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the  poor  in  the  sidd  town  and  county  of  Southampton.         1345. 
There  are  two  churchwardens  and  two  overseers  of  the    ^he  Qubin 
poor  of  the  parish  of  St.  Mary.     The  persons  by  whom  «• 

.  .  .  .         -  Inhabitants  of 

the  notice  of  chargeability  was  sent  and  signed  were  not     st.  Mart, 

churchwardens  or  overseers  of  the  parish  of  St.  Mary, 

but  were  members  of  the  corporation  of  guardians, 

elected  in  pursuance  of  the  provisions  and  for  the  pur^ 

poses  of  the  said  act,  each  for  a  different  parish ;  one  of 

the  three  who  agned  the  notice  being  the  guardian  of 

the  parish  of  St.  Mary. 

If  this  C!ourt  shall  be  of  opinion  that  the  notice  of 
chargeability  was  signed  and  sent  by  persons  competent 
in  law  to  sign  and  send  the  same,  then  the  order  of  ses- 
sions is  to  be  quashed,  and  the  order  of  removal  con- 
finned  ;  but,  if  otherwise,  then  the  order  of  sessions 
to  be  confirmed. 

Scamders  and  Pashleyj  in  support  of  the  order  of  sea- 
rions. — Although  it  may  be  true  that  the  guardians  of 
a  single  parish  are  competent  to  send  a  notice  of  appeal, 
guardians  of  united  parishes  cannot  do  so :  Regina  v. 
The  Justices  of  Surrey  (a).  Sect.  45  of  the  local  act 
provides,  that  no  appeal  shall  be  made  ^^  by  any  of  the 
churchwardens  or  overseers  of  the  said  several  parishes 
teaching  the  settlement  of  any  poor  person,  without  an 
order  of  the  said  guardians  at  one  of  their  courts,  for 
that  special  purpose  to  be  made."  It  does  not,  therefore, 
take  away  the  power  of  appealing  from  overseers,  but 
only  imposes  a  condition  precedent  to  the  exercise  of  it. 

Here  the  order  is  correct*  as  it  purports  to  be  made  on 
die  complaint  of  the  churchwardens  and  overseers  of 
the  parish  of  St;  Mary ;  but  the  notice  of  chargeability 
is  signed  by  the  guardians  of  the  united  parishes,  who 
had  no  authority  to  act  but  as  a  board,  (7  &  8  Vict, 
c.  101,  s.  64),  and  is,  therefore,  clearly  invalid. 

(a)  Ant^,  Vol.  1,  p.  124. 
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1845.  Watson  and  Archboldy  contrsL. — The  notice  was  pn>- 

The  QuBKN    P^'^^y  signed.     This  is  not  a  union  under  the  4  &  5 

V.  Will.  4,  c.  76^  but  under  a  local  acL  and  is  inconxHr- 

Inhabitants  of  «  .  n       , 

St.  Mart,  ated  for  certam  purposes  therein  expressed ;  but  for  the 
^21.  *  purposes  of  settlement  there  is  no  union.  The  guard*' 
ians  are  for  the  whole  district,  which  is  the  town  of 
Southampton,  not  for  a  union,  which  distinguishes  this 
case  from  Begvna  v.  Hie  Justices  of  Surrey  {a)  \  and  are 
proper  persons  to  send  a  notice  of  chargeabilitj-.  [Cole^ 
ridge^  J. — Would  an  order  of  removal,  founded  upon  a 
complaint  by  the  guardians,  be  good  ?]  Certmnlj ;  as 
the  application  should  come  from  those  who  are  repre- 
sentatives of  the  district  which  is  aggrieved  by  the 
chargeabiUty  of  the  pauper.  The  guardianB  have  no 
power  to  compel  the  overseers  of  any  one  parish  to  ap- 
ply for  an  order  of  removal ;  and,  as  the  grievance  of  a 
pauper  becoming  chargeable  affects  all  the  parishes 
together,  the  guardians  must  be  the  proper  persons  to 
act  in  order  to  remove  it. 


Lord  Denman,  C.  J. — In  the  former  case  I  think 
the  sessions  were  wrong,  as  they  have  admitted  that  a 
notice  was  sent  by  the  persons  who  signed  it,  but  de- 
cided that  they  were  not  the  proper  persons.  In  that 
case  I  think  the  guardians  were  guardians  of  the  parish 
of  Lambeth,  and  so  competent  to  send  ih&  notice  of 
chargeability  according  to  the  terms  of  the  4  &  5  'Will. 
4,  c  76, 8.  79. 

In  the  latter  case  I  think  the  sessions  have  done 
right,  as,  in  the  district  of  the  united  parishes  of  South- 
ampton constituted  by  the  local  act,  the  guardians  were 
not  guardians  of  the  parish  of  St.  Mary,  and,  therefore, 
not  the  proper  persons  to  send  the  notice  of  chargea^ 
bility. 

(a)  Ante,  Vol.  1,  p.  124. 


SOCTTHAMP- 
TON. 
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Patteson^  J. — ^I  have  no  doubt  about  these  two         1845. 
cases.     The  79th  Bection  of  the  4  &  5  Will.  4,  c.  76,     ThTouBisN 
Bxys,  the  guardians  of  the  parish  shall  send  the  notice  of  ?• 

chaigeability.  In  the  Lambeth  case  they  have  done  so.  St.  Mary, 
In  the  Southampton  case  the  act  says,  that  nothing  in  it 
shall  be  construed  to  change  the  administration  of  the 
poor-laws  respecting  the  removal  of  the  poor  between 
any  parish  out  of  the  district  and  any  pariah  within  it. 
The  churchwardens  and  overseers  of  St.  Mary  go  and 
make  the  compliant  that  the  pauper  is  chargeable  to 
their  parish,  and  get  the  order  of  removal,  and  they  are 
the  proper  persons  to  send  the  notice  of  chai^baity. 
That  notice  ought  to  be  sent  by  the  overseers  or  guar- 
diana  of  the  parish,  and  it  does  not  appear  to  have  been 
sent  by  any  one  holding  that  office,  or  purporting  to 
hold  it 

WiLLiAua  and  Coleredqe,  Js.,  concurred. 


In  The  Queen  v.  The  Inhabitants  of  Lambeth, 

Order  of  sessions  quashed. 


In  The  Queen  v.  The  Inhabitants  of  St.  Mabt, 

SoUTHABfPTON, 

Order  of  sessions  confirmed. 


VOU  II.  F  N.  8.  C. 
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June  1th.  Tlie  QuBEN  V.  The  Inhabitants  of  Kbnilwobth, 

To  allow  M-  vJN  appeal  against  an  order  of  two  justices,  dated  12th 
deoceofado-  September,  1843,  for  the  removal  of  Charles  Dencer, 
e^^ce  ofS7  ^^^  ^^®  *^^  children,  from  the  parish  of  Bermondsey, 
aniwera  given     j^  ^^  countv  of  Surrey,  to  the  parish  of  Kenil worth,  in 

by  persons  of  -^  .  f 

whom  inqoiry     the  county  of  W  arwick,  the  sessions  confirmed  the  order, 

was  made  for  ••  •  n  y  •    /^ 

it,  and  who       Subject  to  the  opimon  of  this  Court  on  a  case. 

hjwe  i*b^^  ^^®  ^^®^  ^^  ^'^^  ^^  removal  of  the  pauper,  Charles 
odvable  for  the  Dencer,  to  Kenilworth,  where  it  was  alleged  that  his 

purpose  of 

shewing  that  a  deceased  father,  Joseph  Dencer,  about  the  year  1802, 

gent  search  has  ^^  gained  a  settlement  by  apprenticeship.    The  indent- 

^en  made  for  ^^^  ^^  jj^^  produced ;  and  it  was  objected  that  there 

in  the  proper  was  not  sufficient  proof  of  search  for  it  to  let  in  second- 

the  proper  par-  ary  evidence  of  it    It  appeared,  that,  in  1840,  Mr.  Com- 

feUare!  ***  ^®P'  ^^®  ^^  *^®  parish  officers  of  Bermondsey,  went 

The  question  to  Kenilworth  to  find  Susannah  Dencer,  the  widow 

in  such  cases  , 

is,  whether  of  Joseph,  the  pauper  havmg  stated  that  he  had  last 
dra^f  Uie  *  86611  the  indenture  in  her  possession  in  the  year  1835, 
"^n^tton  ?s'  ^^^  ^  father's  death.  She  stated,  that,  on  the  death 
offered;  and  of  of  her'  husbaud,  she  gavc  it  Mr.  Squire,  the  master  of 

that  reason- 

ablenessthe  the  workhouse,  and  had  never  seen  it  since.  Corn- 
jSl^,"*  ™         well  having  ascertained  that  Squire  was  dead,  applied 

€0  his  widow,  who  in  his  presence  searched  for  it  among 
her  husband's  papers,  but  could  not  find  it.  In  July, 
1843,  the  pauper  having  again  become  chargeable, 
Comwell  went  again  to  Mrs.  Squire,  who  then  stated 
that  she  had  given  her  husband's  papers  to  Mr.  Sutton, 
who  had  been  the  assistant  overseer  of  Kenilworth,  who, 
being  applied  to,  said  he  had  no  recollection  of  the  in- 
denture i^  question ;  that  he  had  received  some  parish 
papers  from  Mrs.  Squire,  and  handed  them  over  to 
Hopkins,  the  then  assistant  overseer.  Application  was 
then  made  by  Comwell  to  Hopkins,  and  a  search  made 
by  them,  but  the  indenture  could  not  be  found.     The 
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widow  of  the  fonner  attorney  to  the  parish  of  E^aul-        1846. 
wcnrth^  who  prepared  the  indenture,  was  also  applied  to^     The  Quein 
and  she  stated  that  all  such  papers  were  in  the  hands  of  ,  .  ^y-  ^    ^ 

^  ^  ,  Inhabitants  of 

Messrs;  Poole  &  Haynes^  the  present  attomies  to  the  Kknilwortb. 
parifllh.  A  search  was  made  at  their  office  without  suc- 
cess. Comwell  also  went  to  the  Warwick  workhouse^ 
Susannah  Dencer  having  died  there  in  the  meantime, 
and  inquired  of  the  master,  who  stated  that  she  had  left 
my  piq>ers  behind  her^  and  that  he  had  not  the  indent- 
ure. It  was  proved  by  the  master  of  the  apprentice, 
liiat  there  had  been  only  one  part  of  the  indenture, 
whidi  wafr  properly  stamped  and  executed,  and  that  he 
had  never  b&&dl  it  since  the  binding.  It  was.  objected 
that  this  evidence  of  search  was  not  sufficient  to  let  in 
secondary  evidence  of  the  indenture,  as  it  consisted  of 
mesxe  heaaramy  evidence  of  declarations  made  by  pensons 
not  upon  oath.  The  sessions  received  the  evidence,  and 
OMi&rmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  question  whether  the  evidence  wa9  ad- 
nussible*  If  so,  the  order  of  sessions  was  to  be  con- 
firmed; otherwise,  to  be  quaahed. 

WaBniffer  and  OUer,  in  support  of  the  order  of  8e»- 
fliona — There  is  no  very  distinct  rule  as  to  the  admis- 
flbfi  of  secondary  evidence  in  such  cases.  From  Free^ 
man  v.  ArheB(a)  it  would  appear,  that  the  degree  of 
tiouble  to  be  taken  for  the  purpose  of  obtaiiung  the 
primary  evidence  depends  on  the  nature  of  the  instru- 
ment ;  and  if  it  be  of  no  value,  slight  evidence  only  of 
its  destruction  or  loss  is  required.  In  some  cases  the 
aaswers  <xf  persons,  of  wIkhu  inquiry  has  been  made, 
would  be  material  to  shew  the  sufficiency  of  the  search^ 
and  ther^are  oij^ht  to  be  admitted.  In  Bex  v.  Mor^ 
tan  (&),  the  declaration  of  a  deceased  pauper,  that  he  had 

(a)  2  B.  &  C.  494.  (6)  4  M.  &  S.  48. 

f2 
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1845.        burnt  an  indenture,  coupled  with  proof  that  inquiry  had 

The  QuBEN    ^^^^  made  of  the  niaster's  executrix,  who  stated  that 

V*  she  knew  nothing  about  it,  was  admitted;  and  Lord 

Inhabitants  of 

Kbnilworth.  JEIlenborouffh,  C.  J.,  said,  that  the  statement  was  evi- 
dence that  such  information  was  obtained  as  precluded 
the  necessity  of  any  further  search  in  that  quarter,  and 
discharged  the  parties  of  any  laches  in  not  making  it. 
That  case  is  recognised  in  Bex  y.  Ratoden  (a).  In  Bew 
V.  Castleton  (&)  and  Bex  y.  Denio  (c),  on  the  contrary, 
there  was  nothing  but  hearsay;  so  that  there  was  no 
evidence  to  shew  that  a  bon&  fide  and  diligent  search 
was  made  for  the  instrument.  It  is  not,  however,  ne- 
cessary that  the  search  should  have  been  recent,  or 
made  for  the  purpose  of  the  particular  cause :  Fitz  v. 
Babbits  {d).  Even  if  the  declaration  in  this  case  were 
to  be  rejected,  there  is,  at  all  events,  the  fact  of  Mrs. 
Squire,  in  whose  possession  it  was  seen,  having  died  in 
the  Warwick  workhouse,  and  an  actual  search  made 
there.     [Here  they  were  stopped  by  the  Court] 

Watson  and  Bavitt,  contrk. — To  let  in  secondary  evi- 
dence of  documents,  it  is  necessary  to  prove  that  actual 
search  has  been  made  in  the  proper  place,  and  for  that 
purpose  the  master  and  Sutton  should  have  been  called 
as  witnesses.  iPattesoUy  J. — Suppose  it  was  all  con- 
versation ;  '^  I  went  to  A.  and  made  inquiries ;  in  con- 
sequence of  what  he  said  I  went  to  B.;  and  so  on  to  C. 
and  D.  I  could  not  find  it,  or  hear  anything  of  it ;" 
would  not  that  be  evidence  of  a  search  so  as  to  let  in 
secondaiy  evidence  ?  There  would  be  no  use  in  an  in- 
quiry unless  the  person  making  it  is  allowed  to  prove 
it.]  In  Bex  v.  Castleton  (e\  where  the  indenture  was 
traced  to  a  particular  person,  who  was  not  called  as  a 

(a)  2  A.  &  E.  156.  (d)  2  Mood.  &  R.  60. 

(ft)  6  T.  R.  236.  (e)  6  T.  R.  236. 

(c)  7  B.  &  C.  620. 
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witness,  it  was  held  insufficient.     [Coleridge,  J. — There        1845. 
was  no  proof  there  of  search  by  that  person,]     In  Bex     ThTouMN 
V.  Demo  (a),  which  is  the  nearest  case  to  this.  Bayley.  J.«    ,  ,  .  f - 

.  ,  \      ^   ^^      ^     Inhabitants  of 

explains  Bex  v.  Morton  (b),  as  not  proceeding  on  the  Kenilworth. 
ground  that  the  declaration  was  admissible»  but  that^  if 
admissible,  it  also  shewed  that  jfurther  search  or  inquiry 
was  unnecessary :  and  in  Bex  v.  Bawden  (c),  the  Court 
said,  that  such  a  statement,  if  evidence  at  all,  was  at  any 
rate  a  dangerous  kind  of  evidence,  and  to  be  received 
with  caution.  Here  was  no  proof  of  search  in  the  parish 
chest,  the  proper  place  for  the  deposit  of  such  docu- 
ments; Bex  V.  Stourbridge  {d)',  and  the  parish  officers 
were  not  examined.  If  declarations  are  receivable  at  all 
in  such  cases,  the  persons  making  them  should  be  shewn 
aliunde  to  have  had  some  connexion  with  the  docu- 
ments in  question.  It  would  be  veiy  dangerous  to  lay 
down  a  rule  of  the  nature  contended  for;  and,  at  all 
events,  if  parties  are  alive,  they  ought  to  be  called. 

Lord  Denman,  C.  J. — I  should  be  extremely  unwill- 
ing to  come  to  a  decision  which  should  lead  parish 
officers  to  be  careless  of  documents,  or  induce  laxity 
in  the  search  for  them,  which  is  considered  necessary  to 
be  shewn  before  supplying  their  place  by  secondary 
evidence.  The  case  of  Bex  v.  Morton  {e)  laid  down  the 
principle  (though  no  general  rule  can  be  applicable  to 
every  case  on  this  subject),  that  the  question  in  such 
a  case  is,  whether,  considering  all  the  circumstances, 
sufficient  evidence  has  been  lidd  before  the  justices  to 
satisfy  them  that  the  parties  have  used  reasonable  dili- 
gence to  find  the  required  document ;  or,  as  Bayley,  J., 
says,  in  Bex  v.  Denio  (/),  ^^  that  a  bond  fide  and  diligent 

(a)  7  B.  &  C.  620.  (d)  8  B.  &  C.  96. 

(b)  4  M.  &  S.  48.  (e)  4  M.  &  S.  48. 
(f)    2  A.  &  E.  156.  (/)  7  3.  &  C.  620. 
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1845.        search  was  made  for  the  instrument  where  it  wad  likelj 

'i^'o^^    to  be  £)und^  so  as  to  let  in  parol  eyideDce  of  the  con- 

,  ,  .  5*       .  tenta"    That  seems  to  me  to  be  as  good  a  rule  as  can 

Inhabitants  of  ,       .  ^  ,  , 

Kbnilwobtb.  be  laid  down.     The  justices  diould  be  satLsfied  of  the 

suffi<»enc7  of  the  eyidenee  of  the  bona  fides  of  the  party 
smirching,  die  tdiligence  of  the  Bearoh^  and  that  it  wts 
made  in  a  place  where  the  document  was  fikelj  to  be 
found.  All  those  are  matters  of  &ct  upon  which  the 
sessions,  as  a  Judge  at  Nisi  Prius,  must  eseroise  reason* 
able  discretion.  I  do  not  feel  quite  satisfied  with  ihe 
distinction  between  Bex  v.  Morton  (a)  and  Mex  v.  Z>e- 
nio  (b\  for  I  think,  in  the  latter  case,  that,  as  the  ses- 
oons  were  satisfied,  this  Court  might  hare  been  ao  too. 
True,  the  evidence  was  hearsay ;  but  it  was  a  material 
conversation,  part  of  the  transaction  itsdi^  and,  espe- 
ciall J  after  twenty-tibree  years,  might  have  been  re* 
ceived.  As  to  hearaay,  I  am  distinctly  of  opinion  that 
it  is  to  be  received  on  these  occasions ;  and  I  think 
in  this  case  it  would  have  been  quite  idle  to  go  fur- 
liier,  and  not  to  have  acted  upon  the  rational  account 
that  was  given.  Still  I  hope  such  documents  will  be 
carefully  kept,  and  all  &ir  and  bonft  fide  inquiries 
made. 

Pattesok,  J. — Perhaps  it  is  not  necessary  to  say 
that  every  word  of  this  was  receivable  in  evidence,  if 
there  was  enough  legal  evidence ;  and  I  think  there  was. 
All  that  is  required  ia  sufficient  evidence  of  search;  and 
here  liieie  was  no  person  living  to  whose  possession  the 
indenture  could  be  traced,  even  if  you  receive  every 
word  spoken  by  everybody.  The  last  person  in  whom 
possession  is  accounted  for  is  the  widow  of  the  pauper. 
She  is  applied  to,  and  makes  an  answer.     I  think  that 

(a)  4  M.  &  S.  48.  (6)  7  B  &  C.  620. 
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answer  was  adxi;ii8siblq.     She  said  she  ga,\e  it  to  the        1845. 
master  of  the  workhouse ;  not  that  the  msuqter  had  any     j^^  Qubbv 
right  to  it,  but  she  chose  to  give  it  to  him.    It  appeared    t^u-i^.^*;,  f 
that  he  was  dead:  they  go  to  his  widow;  she  makes  Kknilwobth. 
search  amongst  .the  papeis  of  Jher  husband^  which  were 
in  her  possession,  though  she  was  AOt  executrix.    Tlien 
it  was  also  in  evidence  before  the  sessions  that  the  officer 
searched  for  it,  and  nobody  knew  anything  about  it. 
But,  supposing  the  answer  of  the  pauper's  ^mother  was 
not  receivable  as  to  her  4elivering  it  to  the  master  of 
the  workhouse^  the  evidence  would  stop  at  its  being  in 
her  possesion.    She  dies  in  the  workhouse :  searc;h  is 
made  there,  and  it  jb  not  fo];thcQming. 

WUiLi^MS,  J. — The  question  in  these  cases  is  i^ot 
whether  there  is  absolute  proof  of  the  loss  or  .destruc^ 
tion  of  a  document ;  for,  if  .so,  unless  the  person  ;wbo 
tore  it  up  or  put  it  into  the  j^re  were  called,  it  would 
not  do.  But  the  i:ule  is,  that  there  should  be  such  evi- 
dence of  search  having  been  made  for  it,  as  to  satisfy 
reasonable  men  of  its  loss.  Here  the  pressij^  is  as  to 
the  answer  of  Susannah  Dencer ;  and  if  that  is  not  re- 
ceivable it  would  be  necessary,  in  every  instance,  to  caU 
witness  after  witness  without  ctnd.  I  think  that  it  was 
receivable;  .and,  if  ao,  the  rest  of  the  evidence  js, quite 
satisfaQtoxy.  In  Bex  v.  Martou.{a),  put  it  as  you  Jike, 
two  distainct  answers  were  given,  and  held  receivable  in 
evidence;  that  of  the  pauper  |mi  to  the  bui:nipg,  and  that 
of  the  executrix,  that  she  knew  nothing  about  it.  On 
the  same  prinaple,  Susannah  Dencer^s  evidence  here  is 
admipfflble.  I  ihi^k  that  is  a  sensible  a;iialogy  which 
Lford  EUeiiborouffh  draws,  ,^hen  he  i^^ipposes  there  .had 
be^  an  inqyiiy  of  a  merchant  for  some  c(munerdi4 
puipose,  and  he  had  given  a  similar  answer,  it  wo9)14 

(a)  4  M.  &  S.  48. 
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1845.        have  been  sufficient.      Upon  the  principle,  therefore, 
ThTouBEN     adopted  in  Rex  v.  Morton  («),  I  think  the  seesions  de- 
,  1^  J'  .    c    cided  properly  in  this  case. 

Inhabitants  of  r     r      j 

KVNILWORTH. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  case 
has  been  argued  on  a  principle  which  is  not  the  true  test. 
It  is  not  a  strict  rule  as  applicable  to  pleadings,  or  to 
the  proof  of  actual  facts,  but  rather  a  preliminary  in- 
quiry, for  the  purpose  of  satisfying  the  judicial  part  of 
the  Court,  whether  they  should  go  into  the  proof  of 
facts.  Therefore,  of  necessity,  a  somewhat  looser  rule 
must  be  adopted.  The  object  is,  not  to  prove  actually 
that  the  document  is  lost,  but  that  there  should  be  suffi- 
cient evidence  of  abon&fide  honest  search,  so  as  to  shew 
that  it  is  not  kept  back.  No  doubt,  different  rules  may 
prevail,  according  to  different  circumstances.  Here,  the 
inquiry  was,  as  to  the  fate  of  an  indenture.  It  appeared 
that  an  old  woman  had  the  custody  of  it,  who  was  en- 
tirely disinterested.  She  is  asked  where  it  is.  Is  the 
answer  to  be  received  ?  If  so,  the  case  is  clear.  Sup- 
pose she  had  said  she  burnt  it  in  the  presence  of  ten  or 
twelve  people :  that  would  be  clearly  sufficient.  Here 
she  says  she  had  handed  it  over  to  a  third  person :  that 
answer  also  would  be  clearly  receivable,  but  would  make 
it  necessary  to  inquire  of  that  person.  With  respect  to 
the  propriety  of  the  place  where  the  search  was  made,  it 
was  decided,  in  a  ci^e  of  very  great  importance,  The 
Bishop  of  Meath  v.  Tlu  Marquis  of  Winchester  (ft),  that 
it  is  not  necessary  to  look  in  the  fittest,  but  in  the  most 
likely  place  for  finding  it ;  that  was  in  the  place  where 
there  was  reason  to  believe  the  deed  was  deposited,  rather 
than  among  the  public  muniments.  Here,  Mrs.  Squire 
was  the  most  likely  person  to  have  the  indenture,  and  I 
think  she  was  properly  resorted  to,  and  that  the  sessions 

(a)  4  M.  &  S.  48.      {b)  1  Alcock  &  Napier,  508 ;  4  Clark  &  F.  445. 
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were  right  in  acting  upon  her  answer.     Then,  suppose         1845. 
they  ought  to  have  pursued  the  inquiry,  and  improper     j^  qubbk 
evidence  had  been  received,  it  cannot  be  contended,  that    ,  ^  ^  .*•  ^  , 

Inhabitants  of 

the  proceedings  are  to  be  set  aside  on  that  ground,  if  Ksnilwobth. 
there  is  sufficient  legal  evidence  without  it. 

Order  of  sessions  confirmed. 


The  QtTBEN  t;.  The  Justices  of  MmoL^sEX.  •^««<?  J2M. 

X  HIS  was  a  rule  calling  on  the  justices  of  Middlesex  By  a  statute 
to  shew  cause  why  a  mandamus  should  not  issue  com-  f°reqair^* 
manding  them  to  enter  continuances  and  hear  an  appeal  *p  8V«  "  seycn 

°  ^  ^  '^         days  noticei 

of  one  Henry  Thomas,  against  a  rate  or  assessment  made  at  least,  of 

for  the  relief  of  the  poor  of  the  parish  of  St.  Leonard,  to  bring  an 

Shoreditch,  in  the  said  county.     The  appeal  was  under  tSTof  appcS* 

the  53  Geo.  3,  c.  cxii,  being  a  local  act  for  the  parish  ^^  ^ned  on 

,  .  /•  the  31st  of  Dc* 

of  St.  Leonard,  Shoreditch,  by  the  I2Ist  section  of  cember^athaif* 
which  an  appeal  is  given  to  the  party  grieved  to  the  ?S«w.m. 
next  Middlesex  sessions,  "the  appellant  rivinff  seven  The  sessions 

^  .  ,  .  .    .  •  .         commenced  on 

days*  notice  at  least  in  writing  of  his  intention  to  bring  the  7th  of 

such  appeal^    It  appeared  that  Henry  Thomas,  being  ten,  a.m.,  on 

rated  under  the  act,  applied  for  relief  to  the  trustees,  p^^^re  T 

who  determined  against  him;  in  consequence  of  which  V®**^^'  , 

he  served  a  notice  of  appeal  on  the  clerk  to  the  trustees  practice  of  the 

at  half-past  nine  o'clock  A.  M.  on  the  3l8t  of  December,  wcre^not  heard 

The  next  sessions  commenced  at  ten  o'clock  A.  m.  on  the  ^i^  ^*  ^^*  ®^ 

January:— 

7th  of  January  following.     According  to  the  rule  of  the  -^<w  insnffi- 
Middlesex  sessions,  every  appeal  intended  to  be  tried  must  the  seven  days 

must  be  reck- 
oned ezclaslTe 
both  of  the  entire  day  of  giving  the  notice  and  the  first  day  of  sessions,  as  the  fraction  of 
the  day  is  not  to  be  considered  in  such  calcnlatioUi  and  the  day  of  bringing  of  an  appeal  it 
tiie  day  on  which  it  is  enieredr  not  heard. 
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)a45.        be  entered  on  the  first  day^  although  the  30th  of  Janu- 

rj^j^'olj^^     aiy  was  the  ^^7  fi^ed  for  the  tnal  of  such  appeals,  and 

^  r^'.      ,  ^one  could  be  hq^  .before  that  day.    On  that  day  the 

The  J«8tic«fl  of  ,  ,  "^  ,  ^   , 

MioDUfiSBx.    appeal  being  called  on^  was  adjourned  on  the  applicatioii 
I  of  the  respondents  to  the  April  sessions ;  and  when  it 

came  on  for  trial  there,  they  objectedto  its  being  heard^ 
on  the  ground  that  the  appellant  had  not  given  seven 
dear  days'  notice  of  appeal  It  was  not  objected  by 
the  appellant  that  there  had  been  any  waiver  on  the 
part  of  the  respondents ;  and  the  sessions,  thinking  the 
objection  valid,  refused  to  hear  the  appeal 

Pashleyy  on  moving  for  the  rule,  contended,  that  the 
day  on  which  the  notice  was  given  should  be  included 
in  the  computation  of  the  time,  or,  at  all  eventSy  the 
fraction  of  the  day  considered,  and  that  the  respondents, 
by  t^pplyiiig  foi^  the  adjournment  of  the  appeal,  had 
waived  their  right  to  object  to  the  notice. 

PrendergcLst  and  Hodges  shewed  cause  (a). — The  notice 
of  appeal  w;as  insufficient,  as  the  words  '^  seven  days  at 
least"  must  be  construed  to  mean  seven  days  exclu- 
sive both  of  the  day  of  sending  the  notice  and  of  the 
day  of  entering  the  appeal :  Begina  v.  The  Justices  of 
Shropshire  (b\  Zotich  v.  Empsey{c\  MttclieU  v.  Foster  {d)^ 
Chambers  v.  Smith  (e).  In  Young  v.  £Bggon(f)y  Parke, 
B.,  referring  to  Lester  v.  Garland  (g),  says,  **When  the 
time  from  a  particular  period  is  allowed  to  a  party  to  do 
any  act,  the  first  day  is  to  be  reckoned  exclusively.  It 
is  true  that  Godson  v.  Sanctuary  (A)  shews  that  for  some 
purposes  the  Court  will  take  notice  of  the  fraction  of  a 
day,  but  that  case  had  no  reference  to  an  act  to  be  done 

(a)  June  5,  before  Wightman,  J.  (e)  13  L.  J.,  N  jS.,  Exeh.,  25. 

(b)  8  A.  &  E.  173.  (/)  6  M.  &  W.  49. 

(c)  4  B.  &  A.  522.  iff)  15  Ves.  248. 
(rf)  1 2  A.  &  E  472.  (h)  4  B.  &  Ad.  255. 
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at ;a  purtiealflr  time."   Iff^htman^J^ — Thatwasaquea-        1845. 
tioQ  as  to  the  priority  in  point  of  time  of  one  of  two  acta,     The  Qusbn 
both  done  on  the  same  day,  so  that  the  fraction  of  a  day  ^   ^^*. 

•''  ^     The  JuBtioes  of 

became  materiaL]  Middlsssx. 

Although  it  appears  that  by  tiie  practiee  of  thf&  Mid- 
dlesex sessions  the  first  day  of  the  sessions  is  .not  the 
appeal  day,  yel^  as  in  contemplation  of  law  the  sessions 
are  hot  one  day,  theiiotice  must  be  given  with  reference 
to  the  first  day :  Jteas  y*  The .  Justkes  qf  Surrey  (a). 
{Wigktman,  3. — I  think  the  day  on  which  the  appeal  is 
entered  must  for  this  puipoee  .be  considered  as  the  day 
(m  which  it  is  brou^^'] 

As  to  the  waiver,  it  was  not  m^ed  at  the  seon^ons, 
and,  if  it  had  been,  would  not  bind  the  justices :  Rex  v. 
The  Juetices  of  (lie  West  Bidmg  (6),  Begina  v.  The  Jue- 
ikes  qfJli£ddlesex(cy 

Pashie^  contr^ — The  notice  was  in  .time:  Rew  \. 
Goodenauffh  {d),  Rew  v.  J%e  JueHces  of  the  West  Rid- 
fly(e),  Gould  Y.  Hok  (f).  The  case  ofReginay^  The 
JuMtwee  of  Shropshire  {g)  is  distinguishable  from  this,  as 
there  the  notice  was  required  to  be  given  ^^  fourteen  days 
at  least  before  the  first  day  of  the  sessions."  The  ter- 
minus ad  quern  was  therefore  distinctly  excluded.  That 
is  not  80  here,  so  a  different  compi^tafion  of  time  may  be 
admitted.  In  2kmch  v.  Empsey  (A).,  it  is  to  be  remarked 
that  Legge  v.  fVUUeans  (t)  was  not  cited,  where  a  notice 
of  trial  given  on  the  9th  for  the  19th,  under  the  14 
600.2,0.17,  s.  4,  which  required  '^at  least  ten  days' 
notice  before  such  intended  trial,"  was  held  good. 

At  all  events,  in  such  a  case  the  Court  will  notice 

(a)  1  M.  &  S.  479.  (/)  4  M.  &  R.  301,  n. 

{h)  5  B.  &  Ad.  667.  (j)  8  A.  &  E.  173. 

(e)  12  L.  J.,  N.  S.,  M.  C,  59.  (h)  4  B.  &  A.  652. 

(d)  2  A.  &  £.  463.  (i)  2Tidd.  Prac.  815,  8th  £d. 

(e)  4  B.  &  Ad.  685. 
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1845.        the  portions  of  a  day,  and  hold  a  notice  like  the  pre- 

The  QuEBN    ^^*  suflScient,  if  it  includes  seven  times  twenty-four 

«•  hours :  Symons  v.  Low  (a).  Pugh  v.  Rcbiruon  (£)•  Ex  parte 

■^^o'o^^r^  Far^ric),  E.  parte  dZw>  E.  parte  Seni^^e), 

Godson  V.  Sanctuary  {f),  Cowie  v.  Harris  {ff).  Harper  v. 
TVmtieff  (A),  where  Tindal^  C.  J,,  says,  "  The  statute  re- 
quires that  he  shall  wut  five  whole  days,  tibat  is,  five 
times  twenty-four  hours."  It  is  usual  in  such  cases  to 
reckon  one  day  inclusive  and  the  other  exclusive ;  the 
rule  being,  that,  when  time  has  to  run  from  the  doing  of 
an  act,  the  day  on  which  that  act  is  done  may  be  in- 
cluded, though  it  is  otherwise  when  the  time  runs  from 
a  given  day:  BeOasis  v.  Hester  (2),  citing  ClaytoiCs 
Case  (J)  9  Co.  Litt.  46.  b.,  255.  a.;  Com.  Dig.  Temps,  A.; 
Norris  v.  T%e  Hundred  of  Gowtry  (A),  Glassington  v. 
Rawlins  (l)y  Hardy  v.  Ryle{m)y  where  Bayley^  J.,  no- 
tices the  distinction  between  parties  to  an  act  and 
strangers,  and,  referring  to  Lester  v.  Garland  {n),  saysi, 
'*  Where  the  act  is  one  to  which  the  party  against  whom 
the  computation  is  made  is  privy,  the  day  on  which  the 
act  is  done  may  be  included:  where  that  party  is  a 
stranger  to  the  act,  the  day  ought  to  be  excluded" 

Cur.  adv.  vult. 

WiGHTMAN,  J.,  now  delivered  judgment — This  was 
a  mandamus  to  justices  to  enter  continuances  and  hear 
an  appeal  against  a  poor-rate  for  the  parish  of  St  Leon- 
ard, Shoreditch.  The  proceedings  were  under  a  local 
act  (53  Geo.  3,  c.  cxii)  regulating  that  parish,  which 
provides  an  appeal  to  the  quarter  sessions  holden  within 

(a)  Styles,  72.  (A)  6  C.  &  P.  166. 

(6)  1  T.  R.  116.  (0  1  Ld.  Raym.  280. 

(c)  Mont.  &  M«A.  7.  U)  5  Rep.  1. 

{d)  4  D.  &  R.  646.  (k)  Hob.  139. 

(«)  1  Dowl.  517.  (/)  3  East,  407. 

(/)  4  B.  &  Ad.  255.  (tn)  9  B.  &  C.  295. 

iff)  Moo.  &  M.  141.  (»»)  15  Ves.  248. 


TRINITY  TERM,  8  VICT.  77 

three  monthB  next  after  the  determination  of  the  true-  i845. 
tees,  and  requires  that  an  appellant  shall  give  ^'  seven  r^^  qukbn 
days'  notice,  at  least,  in  writing,  of  his  intention  to  ^. 
hring  such  appeal"  The  notice  appears  to  have  been  Middlbsbx. 
served  in  ftct  on  the  31st  of  December,  at  half-past 
nine  o'clock  in  the  morning,  and  the  sessions  for  which 
it  was  given  were  held  on  the  7th  of  January  at  ten,  on 
which  day  the  appeal  was  entered.  The  question,  there- 
fore, is,  whether  the  notice  was  in  time  according  to  the 
requirement  of  the  act  If  this  were  res  integra,  I  confess 
I  should  be  inclined  to'think  the  notice  was  suffident;  but 
it  is  one  which  has  been  so  frequently  decided,  that  it  is 
too  late  to  review  the  decisions  now.  Zauch  v.  Empsey  (a). 
Rex  V.  The  Justices  of  Shraps/dre  (J),  and  MUcheUy.  Foi^ 
Ut  (e)  are  directly  in  point  to  prove  that  the  words  '^  at 
least"  are  exclusive  as  well  of  the  day  of  service  as  of  the 
day  of  the  act  to  which  the  notice  refers.  It  was  contend- 
ed that  the  fraction  of  the  day  on  which  the  notice  was 
given  might  be  taken  into  consideration,  in  which  case 
it  would  have  been  in  time ;  but  no  authority  was  quoted 
to  shew  that  that  can  be  done  where  words  similar  to 
those  in  question  have  been  used.  Where  the  question 
is,  which  of  two  acts  takes  precedence  of  the  other,  a 
fraction  of  a  day  may  be  considered ;  but  in  such  cases 
as  this,  where  one  act  is  to  be  done  a  certain  number  of 
days,  at  least»  before  another  act,  the  precise  time  at 
which  either  of  the  acts  is  done  does  not  become  mate- 
rial, as  the  day  on  which  each  of  the  acts  is  to  be  done 
must  be  excluded.  I  am,  therefore,  of  opinion,  that  this 
notice  was  served  one  day  too  late,  and  that  the  sesmons 
were  justified  in  refusing  to  hear  the  appeal. 

Rule  discharged. 

(a)  4  B.  &  A.  522.      (6)  8  A.  &  £.  173.      (c)  12  A.  &  E.  472. 
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June  12;A. 

Where,  by  the 
rnleB  of  the 
qoarter  set- 
noDS  of  M., 
appellants  are 
required  to 
give  respond- 
ents twenty- 
eight  days'  no- 
tioe  of  trial  in 
the  case  of 
respited  ap- 
peals, and  a 
respited  appeal 
was  dismissed 
at  those  ses- 
sions on  the 
ground  that  the 
appellants  had 
only  given 
fourteen  days'  - 
notice  of  tnal, 
this  Court  re- 
fused to  grant 
a  mandamus ; 
as  such  rule, 
though  unne- 
cessary, did 
not  appear  to 
be  so  unrea- 
sonable  as  to 
call  for  its  in- 
terference. 


The  Queen  v.  The  Justices  of  Montgomeryshire. 

JToWNSEND  had  obtained  a  rule  nisi  in  MidiaelmaA 
Term,  (16th  November,  1844),  calfing  on  the  jnsticefl  o£ 
Montgomeryshire  to  shew  cause  whj  a  writ  of  manda- 
mus should  not  isdue,  commanding  them-  to  enter  con* 
tinnances  and  hear  an  appeal  of  the  churcfawardens  and 
overseers  of  Lhvi jcil,  in  the  county  of  Merioneth,  against 
an  order  of  two  justices,  fer  the  removal  of  Hi^h  Hughes 
and  his  family,  from  the  parish  of  Camo,  in  the  county 
of  Montgomery,  to  the  said  parish  of  Lhny  dL 

Fn»n  the  affidavits  in  support  of  the  rule,  it  i^>peared, 
that  the  order  for  the  removal  of  the  paupers  was  made 
on  the  18th  of  December,  1843,  and  that  a  copy  of  it, 
and  notice  of  cbargeability,  were  sent  to  the  i^)pelhiiit 
parish  on  the  20th  of  December.  On  the  13th  of  Ja- 
nuary, 1844,  the  paupers  were  actually  removed ;  and,  at 
the  next  sessions,  which  were  on  the  7tk  of  April,  the 
appellants  entered  and  respited  an  appeal  Atliiesame 
time  an  (M*der  of  sesnons  was  drawn  up,  that  the  appel- 
lants should  serve  the  respondents  with  a  copy  of  the 
ordef  of  sessions  adjottmix^  the  appeal,  at  least  twenty- 
eight  days  before  the  next  sesaons.  No  notice,  how- 
ever,  of  the  appeal  having  been  entered  and  reispited  waa 
sent  to  the  respondents^  but,  oa  the  19tb  of  June,  being 
only  fourteen  dear  days  before  the  Midstmimer  sesftcms^ 
which  were  held  on  the  Istof  July,  the  reqK«dents  were 
served  with  notice  of  trial,  together  with  grounds  of  ap- 
peal, for  those  sessions.  They  were  attended  by  both 
parties ;  but  the  justices  refused  to  hkax  the  appeal,  oa 
the  ground  that  the  appellants  had  not  complied  with 
the  role  of  tliose  sessions,  requiring  twenty-eight  days' 
notice  for  the  trial  of  adjourned  appeals;  and  the  order 
of  removal  was  confirmed,  with  costs. 

One  of  the  rules  of  the  Montgomeryshire  sessions  (a 
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oopy  of  wliiok  rules  was  annexed  to  the  affidavits)  was        i845. 
as  foUoWB :—  T^iT^N 


ct 


Every  notice  of  appeal  to  be  given  in  writing  by  ^' 

_  xll6  Justices' Oi 

Ae  appeUants  off  their  solicitors  to  the  respondents  or      montoo- 


solicitoTB,  eight  clear  days  before  the  sessions^  if 
the  catwe  of  appeal  AaH  have  arisen,  or  happened  time 
enough  to  admit  thereof,  unless  otherwise  directed  by 
Btatute.  Notice  of  prosecuting  adjoumed  appeals  to  be 
given  in  like  manner  twenty-eight  deair  days  before  the 
sessions ;  and  unless  the  appellants  prosecute  the  said  ap- 
peal with  effisct  at  the  said  th^i  next  sessions,  the  order 
of  removal  to"  stand  confirmefd" 

Bodhm  shewed  catOBe  {ei)i  —It  will  be  contended  on 
the  other  side^  that  the  priustice  of  the  sessions,  requiring 
twenty-eight  dayis'  notice'  before  the  trial  of  a  related 
appeal  is*  unreasonable,  and  Rex  v.  The  Justices  of  Wmp- 
s/ure(h)  axA  Meat  y.  The  Jvtstices  of  Nwfilk (c)  Ml  be 
rdied  on^to  shew  that  this  Comrt  wiH  interfi^re.  It  is 
trae,-  that,*  itt  the  former  case,  a  mandamus  was  granted ; 
bat  the  propriety  of  the  phrase'  ^  visitaitbrial  jurisdic- 
tion,'' there  used  byjLord  EUenborouffhy  C.  J.,  in  his  judg^- 
menty'  over  the  ^screlibnary  powers  of  quarter'  sessions, 
has  been  since  questioned  in  Hex  v.  The  Justices  ofMm^ 
niouthshir€{d)f  where PattesoHy  J.,  says,  ''How  far  there 
woi^  b^  a  similar  decision  nbw  may  be  doubtful ;"  and, 
itf  allusion^  to  the  {practice  of  seffiions  there  questioned, 
^'Vhefe  is  nediing  illegal  in  it.  There  is  nothing  so  absurd 
in  it  a0  to  require  us  to  lay  it  down  that  it  is'ii^t  good." 
ia^Rsx  v.'TAe  JtsHces  of  NorfoXk  the  question  was  not 
as  to  the  reasonafcleness  of  a  notice  of  appeal,  but  whe^ 
tliet  the  seasionfl'  hsid  a  right  to'  require'  appelkmtfr  to 
give  BOtibef  of  att  appeal  being  entered^  and<  respited;  and 
it  was  held  that  they  had  no  such  right.     The  question, 

(a)  May  29tb,  before  Wight-        (c)  5  B.  &  Ad.  090. 
man,  J.  \(X)  3  Dowl.  306. 

(i)  10  East,  404. 


ttaRTsaiRi. 
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1845.        therefore^  here  is^  whether  the  practice  of  the  sessiooB 

The  QuiBN    ^  ^^^  ^^^^^  ^^  ^  absurd  as  to  call  for  the  interference 
_.    ,  '•  of  this  Court,  or  altogether  illefi^aL    It  is  clear,  from  the 

The  Justices  of  -^  ©  "^        ^  » 

MoNTGo-  dates,  that  the  appellants  allowed  six  months  to  elapse,' 
afler  the  execution  of  the  order,  before  they  gave  any 
notice  of  their  intention  to  contest  the  settlement;  and 
during  that  time  witnesses  may  have  died,  on  whose  evi- 
dence the  removal  was  made.  It  was  to  obviate  such 
difficulties  that  the  rule  in  question  was  framed. 

TaumseTid  and  Pashleyy  contra. — The  condition  im- 
posed by  the  sessions  to  the  trial  of  this  appeal  was 
altogether  illegal,  and  comes  witlun  the  decision  of  Bex 
Y.The  Justices  of  Norfolk  (a).  The  «  Geo.  1,  c  7,  s.  8, 
requires,  that  **  reasonable  notice  "  shall  be  given  before 
an  appeal  can  be  tried.  The  reasonableness  of  time  is  a 
question  for  this  Court ;  "  It  ought  to  be  adjudged  by 
the  justices  before  whom  the  cause  dependeth :"  Co. 
Litt.  56.  b.  [Wiffktman,  J. — Then  it  is  a  question  for 
the  discretion  of  the  sessions,  which  we  do  not  review.] 
This  Court  has  reviewed  such  discretion  in  RudyarcPs 
case{b)f  Regina  y.  Dunn{c)y  and  Regina  v.  The  Justices 
of  Merionethshire  (d),  Bex  v.  The  Justices  ofLancnshire(e) 
and  Bex  v.  The  Justices  of  the  West  Biding  (/).  In  Bex 
y.  The  Justices  of  Staffordshire  (g).  Lord  Denman,  C.  J.> 
says,  that  '^  Ihe  sessions  have  no  right  to  introduce  a 
new  condition  of  appeal  which  is  not  in  the  act  of  Par- 
liament." The  time  in  practice  usually  varies,  according 
to  the  rules  of  different  sessions,  from  six  to  fourteen 
days.  By  the  4  &  5  Will.  4,  c  76,  s.  81,  appellants  are 
bound  to  send .  their  grounds  of  appeal  only  fourteen 
days  before  trial ;  from  which  it  may  be  collected,  that 
the  Legblature  thought  that  period  of  time  sufficient  to 

(a)  5  B.  &  Ad.  990.  Dav.  &  M.  121. 

(b)  2  Vent.  22.  (e)  7  B.  &  C.  691. 

(c)  12  A.  &  £.  599.  (/)  4  B.  &  Ad.  685. 

(d)  Ant^,  Vol.  1,  p.  277;  1        (ff)  4  A.  &  E.  842. 
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giye  respondents  iiill  opportunity  to  obtain  all  the  in-         i845. 
fonnation  they  were  likely  to  require,  and  which  is  the     xheQu«BN 
utmost  time  that  has  ever  been  held  reasonable.  ^^ 

The  Jastioes  of 

Cur.  adv.  vult,  Montoo- 


MSIIYSIIIRB. 


WiGHTifAN,  J.,  now  delivered  judgment.  This  was 
ft  mandamus  to  justices  to  enter  continuances  and  hear 
an  appeal  against  an  order  made  in  December,  1843, 
and  under  which  the  pauper  was  removed  in  January, 
1844.  The  appeal  was  entered  and  respited  at  the 
April  sessions.  A  notice  of  appeal  and  grounds  of 
appeal  were  sent  fourteen  clear  days  before  tiie  appeal 
came  on  for  trial  at  the  July  sessions ;  but  tiie  practice 
of  the  sessions  requires  twenty-eight  days'  notice  in  all 
cases  of  adjourned  appeals,  and  because  that  practice  was 
not  complied  witii,  the  sessions  refused  to  hear  the  appeaL 
The  question  is,  whether  such  practice  is  so  unreason- 
able as  to  call  for  tiie  interference  of  this  Court  The 
cases  on  the  subject  which  seem  applicable  are.  Rex  v. 
The  Jttetiees  of  Wiltshire  {a)  ^  Rexy.  The  Justices  of  Manr 
moyihshbreip).  Rex  v.  TheJiLstices  of  Lancashire  (c),  and 
Rex  V.  The  Justices  of  the  West  Riding  of  Yorkshire  {d)  ; 
and  the  result  of  them  seems  to  be,  that  the  quarter 
sessions  are  tiie  proper  judges  of  their  own  rules,  and 
that  this  Court  will  not  interfere,  unless  the  rules  of 
practice  of  particular  sessions  are  so  unreasonable  as  to 
be  illegal  In  this  case  the  rule  requiring  twenty-eight 
days'  notice,  though  unnecessary,  does  not  seem  to  me 
to  be  so  unreasonable  as  to  call  for  my  interference. 
This  rule,  therefore,  must  be  discharged. 

Eule  discharged. 

(a)  10  Eait,  404.  (c)  7  B.  &  C.  691. 

\l)  3  Dowl.  306.  {d)  5  B.  &  Ad.  667. 
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1845. 


€onxt  of  ^mtn'»  ISend). 


TRINITY  VACATION,  1845. 


Where  the  in- 
terestfl  of  any 
person  are  to 
be  affected  by 
an  order  of 
jostioes,  it  ia 
essential  to  the 
Talidity  of  snob 
order  that  he 
should  bave 


June  \st^.      The  Queen  v.  The  Guardians  of  the  Totnes  Union. 

JVl  ANDAMUS  to  the  guardians  of  the  Totnes  Union 
in  the  county  of  Devon^  commanding  them  to  give  re- 
lief to  Elizabeth  Pering^  without  requiring  that  she 
should  reside  in  any  workhouse. 

The  writ  recited  that  the  Totnes  Union  was  a  imion 
formed  under  the  provisions  of  the  act  4  &  5  Will.  4y 

Ilffo^Sd'h?m*?f  ^  ^^»  ^^  *^^  ^y  *  cert^  order  under  the  hands  and 
being  heard  be.  seals  of  Thomas  Kitson,  Clerk,  and  Henry  Cranmer 
is  made ;  and  Marsh  Phillips,  Esq.  two  justices  of  the  peace  in  and 
appUeiT^al.  *  ^^^  ^^  county  of  Devon,  and  usually  acting  for  the  dis- 
though  the  act   fj{Q^  wherein  the  swd  union  was  situate,  made  and  bear- 

of  parliament 

ing  date  the  22nd  of  August,  1844,  it  was,  amongst 
other  things,  upon  due  proof  found  and  adjudged  that 
Elizabeth  Pering,  of  the  parish  of  Berry  Pomeroy,  in  the 
said  union  and  county,  an  adult  person,  was,  from  old 
age  and  infirmity  of  body,  wholly  unable  to  work,  and 
was  then  lawfully  entitled  to  relief  in  such  union,  and 
l^T^e^nctl^'  desired  to  receive  the  same  out  of  a  workhouse ;  and  that 
ing  the  guard,    the  said  T.  EL,  One  of  such  justices,  did  certify  in  such 

i^Tiif  of  a  union  ,  , 

order,  of'  his  own  knowledge,  that  the  said  E.  P.  was 


under  which 
the  order  is 
made  does  not 
require  any 
preTions  sum* 
mons. 

Where  an 
order  of  jus- 
tices was  made 
under  the  4  & 


wholly  unable  to  work  as  aforesaid,  and  that  the  said 


to  administer 
relief  to  a  pau- 
per unable  to 
work,  without 
requiring  her 

to  reside  in  the  workhouse : — Held^  a  good  return  to  a  mandamus,  that  neither  the  guard- 
ians nor  the  churchwardens  or  oyerseers  of  the  parish  from  which  it  was  alleged  that  the 
pauper  is  entitled  to  relief  had  been  summoned  to  attend,  or  were  present  at  the  hearing  of 
the  oomplaint  or  the  making  the  order. 


TRINITY  VACATION,  8  VICT. 


88 


jaetices  dad,  in  and  by  their  said  order,  in  pursuance  of 
the  pfOTisions  of  the  said  act  of  Parliament,  duly  direct 
the  guardians  of  the  poor  of  the  s^d  union  to  give  re- 
fief  to  the  said  £.  P.,  without  requiring  that  she  should 
remde  in  any  workhouse.  The  writ  then  stated  that  the 
order  was  duly  served  on  the  guardians  at  their  general 
weekly  meeting,  on  the  24th  of  Ai:^st»  1844,  and  de- 
livered to  the  presiding  churman,  but  that  the  said 
guardians  at  their  said  weekly  meeting  declined  to  order 
any  such  relief;  and  that  afterwards,  on  the  31st  of  the 
same  mondi,  the  said  £.  P.  applied  to  them  for  relief  under 
die  said  order,  and  requested  them  to  give  relief  to  her 
without  requiting  that  she  should  reside  in  any  work- 
house, but  that  the  said  guardians  wholly  refused  and 
still  refuse  to  comply  with  the  said  order. 

To  this  writ  the  guardians  returned  na  foUows : — 

"  We  the  guardians  of  the  poor  of  the  Totnes  Union, 
in  the  county  of  Devon,  in  the  writ  hereunto  annexed 
mentioned,  do  most  humbly  certify  and  return  to  our 
sovereign  lady  the  (^een,  &c.,  that  the  order  in  the  said 
writ  mentioned,  under  the  hands  of  T.  EL  &  H.  C.  M.  P. 
in  the  said  writ  m^itioned,  was  and  is  in  the  words  and 
figures  following;  that  is  to  say, — 
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Devon,  to  wit. — ^To  the  guardians  of  the  poor  of  the  Totnes  Union. 
Whereas,  hy  an  act  &c.,  (4&5  Will.  4|  c.  76),  intituled  &c.,  it  is  amongst 
other  things  enacted,  "  that,  in  any  union  which  may  he  formed  under 
the  said  act,  it  shall  he  lawfUl  for  any  two  of  his  Majesty's  justices  of  the 
peace  usually  acting  for  the  district  wherein  such  union  may  he  situ- 
ate, at  their  just  and  prop^  discretion,  to  direct,  hy  order  under 
their  hands  and  seals,  that  relief  shall  he  given  to  any  adult  person 
who  shall,  from  old  age  or  infirmity  of  hody,  he  wholly  unahle  to 
work,  without  requiring  that  such  person  shall  reside  in  any  work- 
house :  provided  always,  that  one  of  such  justices  shall  certify  in  such 
order,  and  of  his  own  knowledge,  that  such  person  is  wholly  unahle 
to  work  as  aforesaid  ;  and  provided  further,  that  such  person  shall 
be  lawfully  entitled  to  relief  in  such  union,  and  shall  desire  to  receive 
the  same  out  of  a  workhouse/'  And  whereas  £•  P.,  widow,  an 
adult  person,  of  the  parish  of  B.  P.,  in  the  said  county  of  Devon, 

g2 
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Cometh  this  day  pereoDaDy  before  as,  T.  K.  and  H.  C.  M.  P.,  whoae 
hands  and  seals  are  hereunto  set,  two  of  her  Majesty's  justices  of  the 
peace  acting  in  and  for  the  county  of  Devon,  and  usually  acting  at 
Paington,  within  the  district  of  the  Totnes  poor  law  union  in  the  said 
county,  and  complaineth  to  and  informeth  us,  the  said  justices,  that 
she  the  said  £.  P.  is  aged  seventy-seyen  years  and  upwards,  and 
that  she  is  the  widow  of  Peter  Pering,  labourer,  deceased,  and,  from 
old  age  and  infirmity  of  body,  she  is  wholly  unable  to  work ;  that  her 
place  of  residence  is  in  the  parish  of  B.  P.,  in  the  county  of  Devon, 
and  in  the  Totnes  poor  law  union,  and  she  is  lawfully  entitled  to 
relief  therefrom;  that  she  has  been  in  the  receipt  of  out-door  relief  as 
a  pauper  of  the  said  parish  of  B.  P.  for  seyenil  years  prior  and  up 
to  or  about  the  month  of  May  last,  when  the  said  relief,  amounting 
to  2«.  and  a  loaf  per  week,  was  discontinued,  as  she  was  informed 
and  belieyed ;  and  a  workhouse  order  was  thereupon  directed  by  the 
guardians' of  the  said  union  to  be  given  to  her,  and  the  said  order 
was  offered  to  her  by  a  relieying  officer  of  the  said  union,  and  she 
declined  to  ayail  herself  of  the  said  workhouse  order,  from  a  dislike 
to  live  in  the  union  house ;  and  the  said  guardians  had  refused,  and 
still  do  refiise,  to  give,  grant,  or  order  her  relief  out  of  the  said  work- 
house, and  she  desired  to  receive  relief  out  of  the  said  house ;  that 
she,  the  complainant,  had  been  for  many  weeks  past  supported  by 
the  charitable  contributions  of  the  inhabitants  in  the  neighbourhood 
in  which  she  was  living,  and  she  had  no  means  or  resources  what^ 
eyer  of  her  own  to  support  herself,  and  therefore  the  said  complain- 
ant prayed  for  justice  in  the  premises,  and  that  an  order  may  be  made 
on  the  guardians  of  the  said  Totnes  poor  law  union  to  grant  her 
relief  out  of  a  workhouse.  And  whereas  proof  hath  been  this  day 
taken  before  us,  upon  oath,  in  support  of  the  said  complaint,  and  it 
doth  appear  to  us  the  said  justices  that  the  said  E.  P.  is,  from  old 
age,  wholly  unable  to  work,  and  that  she  hath  desired  and  doth  de- 
sire to  receive  relief  out  of  a  workhouse,  and  that  the  said  E.  P.  is 
lawfully  entitled  to  relief  in  such  union,  and  desires  to  receive  the 
same  out  of  a  workhouse  ;  and  that  you  the  said  guardians  of  the 
said  Totnes  union  have  reftised  and  continue  to  refuse  to  giye,  or- 
der, and  grant  unto  the  said  £«  P.  relief  out  of  a  workhouse ;  and 
whereas  proof  hath  also  been  made,  upon  oath,  this  day  before  us, 
that  the  said  E.  P.  is  lawfully  entitled  to  relief  in  the  said  union ; 
and  I  the  said  T.  K.,  justice  of  the  peace,  do  hereby  certify,  of  my 
own  knowledge,  that  the  said  E.  P.  is,  from  old  age,  wholly  unable 
to  work  :  We,  therefore,  the  said  justices,  whose  hands  and  seals  are 
hereunto  set,  in  pursuance  of  the  said  statute  in  that  case  made  and 
provided,  do  direct,  by  this  our  order,  you  the  said  guardians  of  the 
poor  of  the  said  Totnes  union^forthwith  to  give  relief  to  the  said 
£.  P.,  without  requiring  that  the  said  E.  P*  shaU  reside  in  any  work- 
house. 
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Given  under  our  hands  and  sealsy  the  22nd  day  of  August,  in  the 
year  of  our  Lord,  1844. 

Thomas  Kitson  (l.s.) 
H.  C.  Phillips  (l.s.) 

**  And  we  the  said  gnardians  do  further  certify,  &e. 
that  no  summons  or  warning  was  issued  by  the  said 
T.  K.  and  H.  C.  M.  P.,  or  either  of  them,  or  by  any 
other  justice  of  the  peace,  to  us  the  said  guardians,  or 
to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  B.  F.  in  the  said  writ  mentioned,  or  to  any  or 
either  of  them,  requiring  us  the  said  guardians,  or  the 
sidd  churchwardens  and  overseers,  or  any  or  either  of 
them,  to  appear  before  the  s^d  T.  EL  and  H.  C.  M.  P., 
or  any  other  justices,  to  answer  the  complaint  of  the 
said  £•  P.  in  the  writ  and  order  mentioned,  or  to  attend 
the  hearing  of  the  complaint  in  the  order  mentioned ; 
and  that  the  hearing  of  the  complaint  in  the  order  men- 
tioned was  had,  and  the  proof  and  evidence  in  the  order 
mentioned  were  taken,  and  the  order  was  made  by  the 
said  T.  K.  and  H.  C.  M.  P.,  without  any  summons  first 
issued  by  them,  or  either  of  them,  or  by  any  other  jus- 
tice of  the  peace,  to  us  the  said  guardians,  or  to  the 
churchwardens  and  overseers  of  the  said  parioah  of  B.  P., 
or  to  any  or  either  of  them,  touching  or  concerning  the 
said  complaint  of  the  said  E.  P. ;  and  that  neither  we 
the  said  guardians,  nor  the  said  churchwardens  or  over- 
seers, or  any  or  either  of  them,  were  ever  summoned  or 
required  by  any  justice  of  the  peace  to  attend  the  hear- 
ing of  the  saidj  complaint^  or  to  answer  the  same ;  nor 
were  we  the  said  guardians,  or  the  said  churchwardens 
and  overseers,  or  any  or  either  of  them,  present  at  the 
making  of  the  said  order,  or  at  the  taking  of  the  evi- 
dence on  which  the  same  was  made,  nor  any  person  on 
their  or  our  behalf.  And  we  the  said  guardians  further 
certify,  &c.  that  the  said  parish  of  B.  P.  is  a  parish  duly 
maintaining  its  own  poor,  and  having  churchwardens 
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1845.  and  overseers  of  the  po(»r,  and  that  for  the  present  year 
j^]J^[^jj  of  office,  and  at  the  time  of  the  makmg  of  the  said 
^     *•       .   order,  Thomas  Tracey  and  Lawrence  Lezand  were  and 

Gaardians  of  _  _ 

ToTNBs  still  are  the  churchwardens,  and  Greoi^e  Ford^  John 
Turpin,  and  William  White  the  overseers  of  the  poor, 
respectively  and  duly  appointed,  and  acting  in  and  for 
the  said  parish  of  B.  P.  And  we  the  said  guardians  do 
further  certify,  &c  that  the  said  parish  of  B.  P.,  and  the 
several  other  parishes  forming  the  said  Totnes  XJnion> 
have  always  been  and  are  distinct  parishes  for  the  pui^ 
poses  of  settlement,  and  do  not,  nor  at  any  time  did 
raise  in  common  the  necessary  funds  for  the  relief  of  the 
poor  of  such  union,  and  that  each  of  the  said  parishes 
hath  always  been  and  is  separately  chargeable  with  and 
liable  to  defray  the  expense  of  its  own  poor,  whether 
relieved  in  or  out  of  the  workhouse  of  the  said  union. 
And  we  the  said  guardians  do  further  certify,  &a  that 
we  the  said  guardians,  both  before  and  since  the  making 
of  the  said  order  by  the  said  T.  EL  and  H.  C.  M.  P.,  did 
offer  relief  to  the  said  E.  P.  in  the  workhouse  of  the  said 
Totnes  Union,  but  such  relief  was  refused  by  her.  The 
answer  "  &c 

To  this  return  there  was  a  demurrer  by  Elizabeth 
Pering,  and  joinder  in  demurrer. 

fV.  H.  Watson  (with  whom  was  Greenwood),  in  sup- 
port of  the  demurrer.  The  order  of  justices  is  made 
under  the  27th  (a)  section  of  the  Poor  Law  Amendment 

(a)  Tlie  4  &  5  Will.  4,  c.  76,  der  their  hands  and  seals,  that 

s.  27,  enacts,  **  that,  in  any  union  relief  shall  he  given  to  any  adult 

Trhich  may  be  formed  under  this  person  who  shall,  from  age  or  in- 

act,  it  shall  be  lawful  for  any  two  firmity  of  body,  be  wholly  unable 

of  his  Majesty's  justices  of  the  to  work,  without  requiring  that 

peace  usually  acting  for  the  dls-  such  person  shall  reside  in  any 

trict  wherein  such  union  may  be  workhouse:  provided  always,  that 

situate,  at  their  just  and  proper  one  of  auch  justices  shall  certify 

discretion,  to  direct,  by  order  un-  in  such  order  of  his  own  know- 
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Act,  which  nowhere  requiiieB  that  a  snmmoiks  should 
issae  either  to  the  guardians  or  the  overseers  previous  to 
the  nnldng  the  order.  As  a  general  rule,  where  pro- 
ceedings take  place  under  any  statute,  whereby  a  penalty 
is  inflicted,  or  a  burden  cast  upon  any  party,  a  summons 
or  notice  is  requisite,  although  the  terms  of  the  act  may 
not  require  it.  This  case  does  not  come  within  that 
rule.  The  application  to  the  justices,  under  the  27th 
section,  is  an  ex  parte  proceedhig,  as  an  appUcation  for 
an  order  of  removal,  because  the  settlement  of  the  pauper 
is  not  called  in  question,  and  no  removal  can  take  place 
till  notice  has  been  given.  One  of  the  justices  who 
makes  the  order  is  required  to  state,  of  his  own  know- 
ledge, that  the  person  requiring  r^ef  is  unable  to  work, 
and  is  a  proper  person  to  receive  relief  out  of  the  work- 
house. This  provision  of  the  Legislature  seems  to  pre- 
dude  the  necessity  of  issuing  a  summons  and  hearing 
evidence.  The  lOdrd  section  gives  a  right  of  appeal 
i^ainst  orders  made  by  justices  (a). 
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M.  Smiih,  contriL — The  effect  of  tins  order  of  jus- 
tices would  be  to  throw  a  burden  on  the  particular 
parish,  and  oonsequentiy  on  the  union;  therefore,  on 
general  prindples  of  law,  either  the  guardians  or  the 
overseers  should  have  had  an  opportunity  of  shewing 
cause  against  the  rule.  If  the  order  is  good  on  the  fece 
of  it,  this  Court  will  enforce  obedience  by  mandamus, 
although  no  person  has  been  heard  to  resist  tiie  order. 


ledge,  that  such  person  is  wholly 
unable  to  work  as  aforesaid ;  and 
prorided  furtheri  that  such  per- 
son shall  be  lawfully  entitled  to 
relief  in  such  union,  and  shall 
desire  to  receive  ihe  same  out  of 
a  workhouse." 

(a)  Another  question  discussed 
in  the  argument  was,  whether  the 


order  was  properly  made  on  the 
gnardiana  of  the  union,  or  whe- 
ther it  should  not  have  been  made 
on  the  churchwardens  and  over- 
seers of  the  parish  to  which  the 
pauper  was  said  to  belong;  bat 
on  this  point  no  judgment  was 
given. 
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l^Cokridffe,  J. — The  order  eeems  to  amount^  pro  tanto, 
to  an  adjudication  of  the  pauper's  settlement^  and  that 
she  is  unable  to  worL]  In  Painter  v.  TTie  Liverpool 
Gas  Company  (a),  it  was  held,  that  a  warrant  of  distress 
issued  bj  a  justice,  without  previouslj  summoning  and 
hearing  the  party  distrained  upon,  was  ill^al,  although 
a  summons  and  hearing  were  not,  in  terms,  required  by 
the  act 


Lord  Demman,  C,  J. — I  think  the  objection  that 
there  has  been  no  summons  ought  to  prevail.  The 
object  and  nature  of  the  order  is,  to  affect  in  some  way 
the  interests  of  the  parties  on  whom  it  is  made,  and  in 
a  matter  of  which  they  have  knowledge.  It  is  true,  one 
of  the  magistrates  is  called  upon  to  certify  of  his  own 
knowledge  that  the  poor  person  is  unable  to  work ;  but 
that  is  scarcely  suffident,  because  other  persons  wdl 
acquainted  with  the  pauper  might  have  satisfied  the 
magistrate  that  she  was  an  impostor.  This  principle 
has  been  adopted  in  the  case  of  other  acts  of  Parlia- 
ment; it  is  supported  by  justice,  and  I  think  ought  to 
be  enforced,  even  when  the  particular  statute  on  which 
the  order  is  founded  does  not  require  it,  that,  when  a 
parish  may  be  in  any  way  affected  by  an  order  of 
magistrates,  an  opportunity  should  be  afforded  of  shew- 
ing cause  why  that  jurisdiction  should  not  be  exercised. 
A  summons  therefore  was  necessary  in  this  case,  and 
this  return  must,  on  that  ground,  be  held  good. 

Patteson,  J. — I  think  it  most  important  that  liie 
principle  laid  down  by  my  Lord  should  be  adhered  ta 
I  have  looked  to  see  how  the  law  stood  before  the  late 
act,  and  I  ^d  the  statute,  9  Geo.  1,  c  7,  directs,  '^  that 
no  justice  shall  order  relief  to  any  poor  person,  until 


(a)  3  A.  &  E.  433. 
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oath  be  made  before  him  of  some  matter  which  he  shall        i845. 
judge  to  be  a  reasonable  cause,  &c.,  and  until  such  jus-    ^^Tquuk 
tioe  hath  summoned  two  of  the  overseers  of  the  poor  to    ^     f  ;       ,* 

^     *^  Onardians  of 

shew  cause  why  such  relief  should  not  be  given."    K      Totnib 
that  course  was  required  by  law  before  the  late  act» 
these  extraordinary  powers  given  by  it  should  not  have 
been  exercised  by  the  justices  without  calling  the  par- 
ties before  them. 

Williams,  J. — The  general  principle  seems  to  be 
admitted,  that,  where  a  penalty  is  to  be  inflicted  or  a 
bittden  AiDwn  <m  any  party,  a  Bummonfl  in  Buch  case  is 
necessary.  I  do  not  see  any  reason  why  that  principle 
should  not  apply  here,  as  the  smallness  of  the  amount 
cannot  make  any  difference, 

CoLERiDOE,  J. — It  is  most  important  in  this  case  to 
lay  down  the  general  principle,  which  I  take  to  be, 
that,  whenever  the  interests  of  any  person  or  body  of 
persons  are  likely  to  be  affected  by  an  act  of  magistrates, 
they  ought  to  have  an  opportunity  of  being  heard 
against  such  act  The  order  was  compounded  of  two 
important  matters:  1st,  the  settlement  of  the  pauper; 
which  we  cannot  help  seeing  was  to  a  certain  extent 
involved ;  2ndly,  the  inability  of  the  pauper  to  work. 
The  justices  were  to  be  satisfied  by  evidence  on  both 
these  pcnnts,  and  the  parties  interested  should  have  been 
admitted  to  dispute  them.  The  personal  knowledge  of 
the  magistrate  must  be  open  to  such  light  as  fresh  evi- 
dence might  throw  on  the  matter.  I  think,  therefore, 
the  order  bad  for  want  of  a  summons,  and  that  the 
return  is  good. 

Judgment  for  the  defendants. 
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July  lih.  Stamp  v.  Swsetland  and  Gvwsm,  Eequireeu 

The  Gene-  X  BESP ASS  and  &l8e  imprisonment.  —  Plea,  not 
Act,  ZQeo\,  g^ty,  by  statute.  At  the  trial  before  Coleridge^  J., 
c.  126,  •.147,    ^^  ^Q  Summer  Assizes  for  the  county  of  Devon,  1843, 

eDactSy  tnaty 

*;  if  any  ac-  the  following  appeared  to  be  the  facts  of  the  case : — 
oommenced  On  the  10th  October,  1842,  the  plaintiff,  who  was  a 

pereon  for^any  Collector  of  tumpike  tolls,  was  convicted  by  the  defend- 

thing  done  in  ^ni^a  ^^o  lustices  of  the  peace  for  the  county  of  Devon,  of 

pursuance  of  ''         ,  -^    ,  ,  "^ 

this  act,  &c.,  an  offence  against  the  provisions  of  4  Geo.  4,  c.  95,  s.  30, 

ter  or  thing    "  which  enacts,  that/*  if  any  collector  oftolls shall 

Saii^a"p^°to  ^®™*"i^  ^^^  *^®  *  greater  or  less  toll  from  any  person 

'  have  been  done  than  he  shall  be  authorised  to  do  by  virtue  of  the  powers 

under  the  au-  .  _  _  ,     ,  ^ 

thority  and  in  of  any  act,  or  of  the  orders  and  resolutions  of  the 
STact^  &c.  trustees  or  commissioners  made  in  pursuance  thereof^ 
the  jury  shaU     every  such  toll  collector  shall  forfeit  and  pay 

find  for  the  de-  ^  ^  '^^ 

fendants."         any  sum  not  exceeding  £5  for  every  such  offence."    A 

Sect.  148 

enacts  **  that  the  forms  of  proceedings  in  the  schedule  may  be  used  on  all  occasions  with 
such  additions  and  Tariatioiis  as  may  be  necessary,  &e.,  and  that  no  objection  shall  be  made 
forwent  of  form  in  any  such  proceedings/'  And  the  schedule  93  pm  a  form  of^n- 
formation  and  conviction  against  collectors  for  extortion.  The  4  Geo.  4,  e.  95,  (being  an 
act  to  explain  and  amend  &e  former),  enacts,  (s.  30),  **  that,  if  any  collector  of  tolls  shall 
demand  and  take  a  greater- or  less  toll  from  any  person  than  he  shall  be  authorised  to  do  by 
virtue  of  the  powers  of  any  act,  or  of  the  orders  and  resolutions  of  the  trustees  or  commis- 
sioners made  in  pursuance  thereof  &c.,  he  shall  forfeit  £b.** 

J.  S.  was  convicted  by  two  justices,  under  this  statute,  for  taking  less  than  the  toU  pre- 
scribed by  an  order  of  trustees  under  a  local  act.  The  warrant  of  commitment  stated  that 
he  did  **  evffer  and  permit  J.  L.  ta  pan  through  a  certain  tumpike  gate  with  a  cart  drawn  by 
one  horse  on  payment  of  the  sum  of  ^d,  as  toll  for  the  said  cart,  &c.,  the  legal  toll  due  and 
payable  in  respect  of  the  said  cart,  &c.  being  6<2.,  contrary  to  the  statute.  The  conviction 
stated  that  he  did  "  demand  and  take  from  one  J.  L. ,  at  the  said  gate,  a  certain  toll,  to  wit, 
4^.,  as  and  for  a  toll  then  and  there  payable  by  the  said  J.  L.  at  such  gate  for  a  certain  horse 
drawing  a  certain  cart,  &c.,  and  for  wbicii  &c.  a  certain  toll,  to  wit,  6<f.,  was  then  and  there 
payable  by  the  said  J.  L. ;  the  said  toll  or  sum  of  Ad.  sq  demanded  and  taken  by  him  being 
a  less  toll  than  he  was  authorised  to  take  for  the  cause  aforesaid  by  virtue  of  the  powers  of 
any  act,  or  of  the  orders  or  resolutions  of  the  trustees  or  commissioners  of  the  said  torn- 
pike  road  made  in  pursuance  thereof,  contrary  to  the  statute  4  Geo.  4,  c.  95  :" — 

Held,  That  the  words  of  the  conviction,  following  those  of  the  statute,  suflidently  de- 
scribed the  offence,  and  that,  assuming  the  commitment  to  be  defective,  it  was  cured  by 
the  good  conviction. 

That  it  was  not  necessary  in  such  proceediuffs  to  use  the  actual  words  of  the 
statute,  provided  those  used  were  equivalent;  and  that  the  words  in  the  commitment 
were  equivalent ; 

That  it  was  not  necessary  to  refer  to  any  act  or  resolution  of  trustees  fixing  the 
minimum  toll ;  but  was  sufficient  to  state  the  sum  legally  payable,  and  to  negative 
generally  that  any  less  sum  had  been  sanctioned  by  any  act  or  resolution. 

And  that  it  is  a  matter  of  defence  to  produce  tiie  act  or  resolutions,  if  any,  sanc- 
tioning the  less  sum. 
QtMsre,  whether  the  justices  in  such  a  case  are  protected  by  the  3  Greo.  4,  c.  126,  s.  14 7, 
as  for  ''  a  matter  or  thing  done  under  the  authority  and  in  execution  of  that  act.'' 
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ponlty  of  £5  was  inqxMsed  on  him,  whidi  was  not  paid,  1845. 
and  thereupon  a  warzant  of  distress  was  issued,  to  which  stamp 
the  eonatable  retimed  nulla  bona.    Th^  defendants,  on    ^      ^• 

,  ,  SWBBTLAND. 

toe  Ilth  January,  1843,  issued  the  followmg  warrant 
of  oommitment,  under  which  the  plaintiff  was  imprisoned 
for  six  weeks  in  the  common  gaol  for  die  county: — 

County  of  Devon,  to  wit. — ^To  the  constable  of  Chudleigh,  in  the 
»d  oounty,  and  to  the  keeper  of  fhe  common  gaol  at  Exeter,  in  the 
aaid  county. 

Whereas  Joseph  Stamp,  of  the  parish  of  Chudleigh  aforesaid,  was, 
on  the  10th  day  of  October,  1842,  convicted  before  us,  John  Sweetland 
and  George  Savage  Curtis,  Esqrs.,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  upon  the  oath  of  John  Lee  and 
James  Palmer,  two  credible  witnesses,  for  that  he,  the  said  Joseph 
Stamp,  being  collector  of  the  tolls  at  the  turnpike  gate  called  Beg- 
gar's Bash,  in  the  said  parish  of  Chudleigh,  did,  on  the  18th  day  of 
July,  1842,  tM^er  and  permit  Owen  Canley,  John  Lee,  and  James 
Palmer,  to  pau  ihrough  the  9<nd  tumptke-gcUe  with  a  cart  drawn  Uy 
one  horse,  on  payment  of  the  sum  of  Ad.,  as  toll  for  the  said  cart 
iraum  by  one  horse,  the  legal  toll  due  and  payable  in  respect  of  the 
said  cart  drawn  by  one  horse  being  the  sum  of  6(f.,  contrary  to  the 
statute  in  that  case  made  and  provided.  By  reason  whereof  the  said 
Joseph  Stamp  hath  forfeited  the  sum  of  £5,  And  whereas,  on  the 
2Dd  day  of  January,  a.  d.  1843,  we  did  issue  our  warrant  to  the 
constable  of  Chudleigh  to  levy  the  said  sum  of  £5,  by  distress  and 
sale  of  the  goods  and  chattels  of  him  the  said  Joseph  Stamp,  and  to 
dtstribate  the  same  according  to  the  directions  of  the  said  statute. 
And  whereaa  it  duly  appears  to  us,  upon  the  oath  of  John  Truman, 
the  constable  aforesaid,  that  he  hath  used  his  best  endeavours  to  levy 
the  said  sum  on  the  goods  and  chattels  of  the  said  Joseph  Stamp  as 
aforesaid,  but  that  no  sufficient  distress  can  be  had  whereon  to  levy 
the  same.  These  are  therefore  to  command  you,  the  said  John 
Truman,  constable  of  Chudleigh  as  aforesaid,  to  apprehend  the  said 
Joseph  Stamp,  and  him  safely  to  convey  to  the  common  gaol  at  Exe- 
ter, in  the  said  county,  and  there  deliver  him  to  the  keeper  thereof, 
together  with  this  precept ;  and  we  do  also  command  you,  the  said 
keeper,  to  receive  and  keep  in  your  custody  the  said  Joseph  Stamp, 
for  the  space  of  six  weeks,  unless  the  said  sum  shall  be  sooner  paid, 
pnrsaant  to  the  said  conviction  and  warrant;  and,  for  so  doing,  this 
shall  be  your  sufficient  warrant 

Given  under  our  hands  and  seals  the  11th  day  of  January,  a.  d. 
1843. 

John  Sweetland  (us.) 
G.  S.  Curtis  (l.s.) 
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Stamp 
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At  the  trial,  the  defendants  relied  on  the  proviaionfl 
of  3  Geo.  4^  c  126,  8. 147  (a).  Evidence  was  also  given 
of  an  order  of  trustees,  fixing  the  amount  of  toll  to  be 
taken  for  a  carriage  upon  two  wheels  drawn  bj  one 
horse  at  Gd.  The  clerk  to  the  defendants  was  called 
to  prove,  that,  upon  the  hearing  of  the  case  before  them, 
and  before  the  decision,  the  defendants  had  referred  to 
the  4  Gea  4,  c.  95.  The  following  conviction  was  also 
produced  in  evidence  by  the  defendants: — 


County  of  Devon,  to  wit. — Be  it  remembered,  that,  on  the  10th 
day  of  October,  in  the  sixth  year  of  the  reign  of  our  sovereign  lady 
Queen  Victoria,  and  in  the  year  of  our  Lord,  1842,  Joseph  Stamp,  of 
the  parish  of  Chudleigh,  in  the  county  of  Devon,  collector  of  the 
tolls  at  a  certain  tumpike>gate,  called  the  Beggar's  Bush  Gate,  situate 
in  the  parish  of  Chudleigh  aforesaid,  is  convicted  before  us,  John 
Sweetland  and  George  Savage  Curtis,  Esqrs.,  two  of  her  Majesty's 
justices  of  the  peace  for  the  said  county  of  Devon;  fur  that  he  the 
said  Joseph  Stamp,  on  the  18th  day  of  July,  a.  d.  1842,  at  the 
parish  of  Chudleigh,  in  the  said  county  of  Devon,  being  then  and 


(a)  Which  enacts,  "  that,  if 
any  action  or  suit  shall  be  com- 
menced against  any  person  or 
persons  for  anything  done  in  pur- 
suance of  this  act,  then  and  in 
every  such  case  such  action  or 
suit  shall  be  commenced  or  pro- 
secuted within  three  months  after 
the  fact  committed,  and  not  after- 
wards ;  and  the  same  andevery 
such  action  or  suit  shall  be 
brought  in  the  county  or  place 
where  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere; 
and  the  defendant  or  defendants 
in  every  such  action  or  suit  shall 
and  may  plead  the  general  issue, 
and,  at  the  trial  thereof,  give  this 
act,  and  the  special  matter  in  evi- 
dence :  and  if  the  matter  or  thing 
complained  of  shall  appear  to 


have  been  done  under  the  author- 
ity and  in  execution  of  this  act, 
or  if  any  such  action  or  suit  shall 
be  brought  after  the  time  limited 
for  bringing  the  same,  or  be 
brought  and  laid  in  any  other 
county  or  place  than  as  afore- 
mentioned, then  the  jury  shall 
find  for  the  defendant  or  defend- 
ants ;  and  if  the  plaintifTshall  be- 
come nonsuit,  or  discontinue  his 
or  her  action  after  the  defendant 
shall  have  appeared,  or  have  a 
verdict  against  him  or  her,  or  if, 
upon  demurrer,  judgment  shall 
be  given  against  the  plaintiff,  the 
defendant  shall  and  may  recover 
treble  costs,  and  have  the  like 
remedy  for  recovery  thereof  as 
any  defendant  or  defendants  hath 
Or  have  in  any  cases  by  law." 
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there  collector  of  tolls  at  a  certain  toUgate  there,  called  the  Beggar's 
Bush  Gate,  upon  a  certain  turnpike  road  there  situate,  leading  from 
Beggar's  Bush-on-Halden,  in  the  county  of  Devon,  to  Chudleigh,  in 
the  parish  of  Chudleigh,  in  the  same  county,  did  demand  and  take 
from  one  John  Lee,  at  the  said  gate,  a  certain  toU  (to  wit),  the  toll  or 
sum  of  4<2.,  as  and  for  a  toll  then  and  there  payable,  by  the  said  John 
Lee  at  such  gate,  for  a  certain  horse  then  and  there  drawing  a  cer« 
tain  cart  upon  two  wheels  only,  and  which  said  cart  was  then  and 
there  drawn  by  such  one  horse  only,  and  driven  by  him  the  said  John 
Lee,  (one  Owen  Conley,  and  one  James  Palmer,  being  then  and 
there  in  the  said  cart  with  the  said  John  Lee),  in,  along,  and  over 
the  said  turnpike  road,  and  for  which  said  horse  drawing  such  cart  a 
certain  toll,  to  wit,  the  sum  of  6d.  was  then  and  there  payable  by 
the  said  John  Lee ;  the  said  toll  or  sum  of  Ad,,  so  demanded  and 
taken  by  the  said  Joseph  Stamp  as  aforesaid,  then  and  there  being  a 
len  toU  than  the  said  Joseph  Stamp  was  then  and  there  authorised  to 
take  for  the  cause  aforesaidy  hy  virtue  of  the  powers  of  any  act,  or  of 
the  orders  and  resolutions  of  the  trustees  or  commissioners  of  the  said 
turnpike  road  made  m  pursuance  thereof,  contrary  to  the  form  of  the 
statmU  made  m  the  4th  Oeo.  4,  intituled  ^  An  act  to  explain  and 
amend  an  Act  passed  in  the  3rd  Geo.  4,  to  amend  the  general  Laws 
now  in  being  for  regulating  Turnpike  Roads  in  that  Part  ot  Great 
Britain  called  England."  And  we  do  hereby  declare  and  adjudge 
that  the  said  Joseph  Stamp  hath  forfeited,  for  the  said  ofl&nce,  the 
sum  oi£5m 

Given  under  our  hands  and  seals  the  day  and  year  first  above 
wntten. 

JOHM    SWBBTLAMD  (l.S«) 

G.  S.  Curtis  (l.s.) 
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Stamp 
swbbtland. 


On  the  part  of  the  plaintiffs,  the  following  objections 
were  taken  at  the  trial : — 

1.  That  the  commitment  was  bad  for  not  following 
the  language  of  the  statute,  the  words  ^'suffer  and  per- 
mit to  pass  on  payment  of  not  being  equiyalent  to 
'^did  demand  and  take  "  a  less  tolL 

2.  That  it  states  the  offence  to  be  against  the  statute, 
not  naming  the  statute. 

3.  That  it  did  not  relate  to  the  same  offence  as  the 
oonyiction. 

4.  That  the  conviction  was  bad  for  not  setting  out 
the  Older  of  trustees. 
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1846.  6.  That  the  oBRsnce  is  Btated  to  be  against  the  GreneMi 

Turnpike  Act^  not  against  the  local  act 

The  learned  Judge 'Oyerruled  the  objections  on  the 
ground^  that,  being  only  of  fonn^  thej  were  cured  hj 
the  3  Gea  4,  c  126,  s«  147  (a);  that  it  was  not  necesaury 
in  such  proceedings  to  use  the  words  of  the  statute,  if 
thej  were  good  in  substance,  and  that  the  offence  was 
against  the  General  Turnpike  Act:  and  he  directed  the 
jury  that  the  conviction  and  commitment,  being  good, 
left  one  point  only  for  their  consideration,  whether  the 
magistrates  did  not  intend  to  exerdse  the  powers  of  the 
act,  and  were  not  fully  justified,  and  therefore  under  ^e 
protection  of  the  147th  section.  That  the  fair  meaning 
of  the  words  of  that  section  is — if  it  appear  on  a  fair 
consideration  of  llie  circumstaiioes  that  a  person  has 
fidrly  and  reasonably  believed  that  he  was  acting  in 
pursuance  of  the  act,  then  he  is  protected  by  the  dapse. 
Did  the  justices  bon&  fide  think  themselves  acting  in. 
execution  and  imder  the  authority  of  the  act? 

The  jury  returned  a  verdict  for  the  defendants.  Li 
Michaelmas  Term,  Rogers  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

Cockbumy  Sevan,  and  M*  Smith  shewed  cause  (i). — 
1.  Though  it  may  be  sufifeieni  in  a  eommilment  to  de- 
scribe an  offence  in  the  words  of  the  statute,  it  is  not 
imperative  to  do  sa    It  is  sufficient  if  it  subetantially- 

(a)  3  Geo.  4,  c.  126,  s.  148 :  and  that  no  objection  shall  be 

*'  And  be  it  further  enacted,  that  made  or  advantage  taken  forwant 

die  forms  of  proceeding  relative  of  form  in  any  mcb  prooee^nga 

to  the  several  matters  contained  by  any  person  or  persons  whom- 

in  this  act,  which  are  set  forth  soever."    And  the  schedule  No. 

and   expressed   in  the  schedule  93  gives  a  form  of  information 

hereunto  annexed,  may  be  used  and  conviction  againit  toO-keep- 

on  all  occasions,  with  such  addi-  ers  for  extortion, 

tions  and  variations  only  as  may  (6)  May  10th,  1844, before  Lord 

be  necessary  to  adapt  them  to  the  Denman,  C.  J.,    WiiUams,  and 

particular  exigencies  of  the  case,  Coleridge,  Js. 
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9p6oifiefl  the  offence.     It  is  rather  dUcretionary  than        i845. 
necefiMiy  to  set  it  forth  in  any  case:  HawkP.C.  c.  16,      "^^^^ 
8.  25,  and  c.  16,  s.  16 ;  Paley  on  Convictions,  255,  n.  «• 

-2.  But  Ae  ooBunitment.  even  if  iafonnal,  h  supported  '"^'"'"" 
by  a  good  eonyiction,  Gn^  v.  Cookson  (a),  Bex  v.  Toy- 
lor  (i),  Paley  on  Ck>n¥ictions  255,  Bex  v.  Bogers  (c), 
DameU  y.  J^UUpps  (cQ,  where  ParAe,  B.,  says  the  object 
of  the  L^iskture  must  have  been  ^' to  give  those  who 
are  to  act  upon,  or  be  affected  by,  the  warrant,  notice  that 
there  is  a  conviction,  and  put  them  upon  inquiry  after 
the  terms  of  it."  Here  the  conviction  is  good ;  it  sets  out 
all  the  material  facts  su£Sci^it  to  shew  the  offence,  and  the 
jurisdiction  of  the  justices.  It  follows  the  form  in  the 
statute,  which  is  sufficient :  Ckaney  v.  Payne  {e).  The 
offence  is  against  one  statute  only — ^the  General  Highway 
Act,  4  Greo.  4,  c  95 ;  the  order  of  the  trustees  under  the 
local  act  merely  specifies  the  tolL  The  cases  which 
wiU  be  dted  on  the  other  side  where  magistnites  have 
been  held  liable  for  such  inaccuracies  are  distinguishable. 
In  BeX  V.  Nield(^f\  the  offence  was  making  a  certain 
agreement  against  the  39  &  40  Gea  3«  And  it  was 
held  that  the  conviction  ought  to  shew  that  the  terms  of 
the  agreement  were  within  the  prohibitory  words  of  the 
statute.  In  Ex  parte  Goff{g\  an  uncertainty  appeared 
on  the  face  of  the  commitment.  In  fFickes  y.  Cbiiier^ 
buck  (A),  nothing  i^peared  on  the  warrant  of  com- 
mitment to  give  the  justices  jurisdiction  under  the  5 
Geo.  3,  c.  14.  In  Bogers  v.  Jones  (i),  the  commitment 
and  conviction  were  sevendly  against  offences  prohi*- 
bited  by  different  statutes.  In  In  re  Ebny  and  Sawyer  (A), 
the  original  warrant  was  withdrawn  and  another  sub- 

(a)  16  EMt,  13.  (/)  6  East,  417. 

(6)  7  D.  &  R.  622,  (V)  3  M.  &  S.  203. 

(c)  1  D.  &  R.  156.  (A)  2  Ring.  483. 

(<0  1 C,  M.  &  R.  662.  (0   3  R.  &  C.  409. 

{e)  1  Q.  R.  R.  712.  [k)  1  A.  &  £.  843. 
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1845.         stituted,  and  it  did  not  appear  by  whom.     In  Griffith  v. 

g  ^  p        Harries  (a),  the  conviction  was  made  and  the  penalty 
«•  awarded  under  the  wrong  statute.     And  in  Newman  v. 

The  Earl  of  Hardwiche  (i),  the  form  in  the  statute  was 
not  followed  as  it  is  here.  At  all  eventSy  the  variance 
is  one  of  form^  not  of  substance,  and  is  cured  by  the 
148th  section.  As  to  the  objection  that  the  order  was 
not  set  out,  that  is  not  imperative :  it  was  matter  of 
evidence,  and  should  have  come  from  the  other  side,  if 
the  conviction  was  irregular. 

But,  in  any  case,  if  the  defendants'were  acting  bon& 
fide,  and  on  a  subject-matter  within  their  jurisdiction, 
they  are  protected  by  the  147th  section:  WeUer  v. 
Toke  {c\  Beechey  v.  Sides  (d)^  Davis  v.  Capper  («), 
Wickes  V.  CluUerbuch{f\  Dameliy,  PhiUpps{g\  Lord 
Oaldetf  V.  The  Kensrngtan  Canal  Company  (A),  Norris  v. 
Srmih  (i),  WeUs  v.  Ody  (A),  BalUnger  v.  Ferris  (I),  Cann 
V.  CHpperton  (m),  Janes  v.  Gooday  (n). 

Bayers  Bud  J,  B.  Corrdshy  contr^ — The  general  words 
of  the  147  th  section  do  not  apply  to  justices.  The  effect 
of  making  tiiem  apply  to  justices  would  be  to  repeal  the 
24th  Geo.  2,  c  44,  s.  1.  They  have  a  statutory  pro- 
tection imder  that  act»  and  the  provisions  of  another  act 
would  not  apply  to  them,  unless  they  were  expressly 
named.  In  Bix  v.  Barton  (o),  it  was  held,  that  the  pro- 
visions of  5  &  6  Will.  4,  c.  50,  s.  109,  did  not  affect  the 
privileges  of  justices,  although  they  were  expressly  named 
therein.  But  if  they  are  within  the  words,  the  clause 
was  intended  for  the  protection,  not  for  the  inmmnity,  of 

(a)  2  M.  &  W.  335.  (A)  5  B.  &  Ad.  138. 

\h)  8  A.  &  E.  124.  (r)  10  A.  &  £.  188. 

(c)  9  East,  364.  (it)  2  C,  M.  &  R.  128. 

{d)  9  B.  &  C.  806.  (/)  1  M.  &  W.  628. 

\e)  10  B.  &  C.  28.  (m)  10  A.  &  E.  582. 

If)  2  Bing.  483.  \n)  9  M.  &  W.  736. 

Ig)  1  C,  M.  &  R.  662.  (o)  12  A.  &  E.  470. 
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defendants.   It  was  intended  to  facilitate  pleading ;  thej         1846. 
were  to  plead  the  general  issue,  and  give  the  special      ^stamT 
matter  in  evidence ;  t.  e,,  to  shew  that  the  conviction  was    ^      ^' 

,  .      .  1.1.  Y.      SWBBTLAK»» 

a  good  conviction,  to  prove  the  special  circumstances  of 
the  case ;  but  if  it  be  enough  to  shew  that  the  defend- 
ants referred  to  an  act  of  Parliament,  then  it  is  impossi- 
ble that  a  plaintiff  can  succeed,  as  he  cannot  give  in  evi- 
dence any  of  the  &cts  of  the  case,  and  yet  he  is  render- 
ed liable  to  treble  costs  if  he  fails.  The  cases  alluded 
to  on  the  other  side,  are  all  cases  in  which  the  words 
have  been  construed  with  reference  to  the  necessity  of 
giving  notice.  The  Courts  have  extended  the  operation 
of  the  words,  so  as  to  give  every  one  who  has  acted  bonft 
fide,  and  with  reasonable  ground,  notice,  in  order  that 
he  may  tender  amends,  where  the  act  has  not  been 
strictly  pursued ;  but  ihey  will  not  extend  the  opera- 
tion, where  a  party  puts  this  forward  as  a  defence: 
Reed  v.  Cowmeadow  (a).  Wedge  v.  Berkeley  (&),  Jones  v. 
Gooday  (c),  Narris  v.  Smith  {d). 

The  commitment  is  bad  It  does  not  follow  the 
words  of  the  statute.  The  words  in  4  6ea  4,  c  95, 
8.  30,  are  ^^  demand  and  take,**  &a ;  here  they  are, 
'^  suffer  and  permit  to  pass  upon  payment,"  &c. ;  the 
one  is  an  act  of  commission,  the  other  of  omission ;  and 
the  legislature  intended  to  put  some  meaning  on  the 
word  ^^  demand."  Regina  v.  Chaney  {e)  shews,  that  it 
is  not  enough,  even  in  all  cases,  to  follow  the  words  of 
the  act  in  commitments. 

Then,  it  .states  the  offence  as  *^  against  the  statute," 
not  naming  any  statute.  Now,  it  is  not  against  the 
general  statute,  4  Geo.  4,  c.  95,  because  that  does  not 
fix  the  rate  of  tolls,  nor  is  it  against  the  local  statute, 

(a)  6  A.  &  R  661.  {d)  10  A.  &  £.  188. 

(6)  Id.  663.  \e)  6  Dowl.  281. 

(c)  9  M.  &  W.  786. 

VOL.  IT.  H  N.  S.  C. 
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1845.        1  &  2  Will.  4,  c.  Ixii,  s.  11,  because  that  imposes  a 

g^^^p        maximiiin  merely, — any  sum  not  exceeding  S(L  is  a 

^'  legal  toll  under  that  statute.     Then,  if  the  copfimitment 

SWSETLAND.  ^  ^  .      . 

be  bad,  it  cannot  be  supported  by  a  good  conviction. 
Rex  V.  Taylor  (a)  appears  to  be  overruled  now,  at  any 
rate,  its  authority  is  doubtful ;  Regina  v.  King  (b) :  see 
also  the  judgment  of  Tauntoriy  J.,  in  In  re  JEbny  Sf 
Sawyer  (c),  Wickes  v.  Clutterbuck  (d).  Besides,  here  the 
commitment  and  conviction  do  not  agree, — the  offences 
are  not  identical. 

The  conviction  itself  is  also  insufficient.  It  does  not 
set  out  the  order  of  the  trustees :  there  is  no  averment 
that  the  trustees  ever  made  any  order,  or  that  they 
fixed  on  any  toll.  The  act  I  &  2  Will.  4,  c  62,  says, 
not  exceeding  8dL  An  order  should  have  been  shewn, 
by  which  6(2.  was  rendered  legal  and  4d.  illegal  Rex 
v.  Nield{e)y  Netoman  v.  The  Earl  of  Hardwiche{f). 
In  the  latter  case  the  justices  were  to  fix  the  hours  for 
closing  beer-houses ;  and  those  houses,  which  otherwise 
would  not  have  been  unlawful,  became  so  in  conse- 
quence of  their  orders.  So  here,  the  trustees  were  to 
fix  the  tolls,  and  a  toU,  legal  by  the  act  of  Parliament 
as  within  the  maximum,  became  illegal  by  their  order. 
It  is  also  uncertain :  the  conviction  should  not  merely 
follow  the  words  of  the  statute,  but  a  particular  act  pro- 
hibited must  be  shewn.  Rex  v.  James  (g),  Regina  v. 
Chaney  (A).  In  indictments  for  false  pretences,  or  for 
administering  illegal  oaths,  the  pretences  and  oaths  must 
be  set  out     Regina  v.  Nott  (i). 

The  offence  is  stated  to  have  been  committed  against 

(a)  7  D.  &  R.  G22.  (e)  6  East,  417. 

(b)  13  Law  J.,  N.  S.,  M.  C.        (/)  8  Ad.&  E.  124. 
43.  (g)  Cald.  458. 

(c)  1  Ad.  &  E.  843.  (/<)  6  Dowl.  281. 
{d)  2  Bing,  483.                              (t)  4  Q.  b.  R.  768. 
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the  genend  statute,  4  Geo.  4,  c.  95,  not  against  the         1845. 
local  statute,  I  &  2  Will.  4,  c.  62.     In  the  form  given        stamp 
in  the  schedule  to  the  3  Geo.  4.  c.  126,  (No.  19),  are    ^       ^' 
tiiese  words,  ^^  Here  set  forth  the  title  of  the  act ;"  that 
of  course  means,  the  act  imposing  the  toll,  not  the 
general  act. 

Cur.  adv.  vult. 


Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  was  an  action  tried  before  my  Brother 
Coleridge  at  the  Devon  Summer  Assizes  for  1843.  The 
defendants  were  magistrates  of  that  county,  who  pleaded 
the  general  issue,  by  statute,  to  a  declaration  for  assault 
and  false  imprisonment  The  cause  of  action  was  a 
commitment  on  a  conviction  for  an  allied  offence 
against  the  Turnpike  Act,  4  Geo.  4,  c.  96,  s.  30.  The 
defendants  relied  first  on  the  conviction,  to  which,  as 
well  as  to  the  commitment,  objections  were  made ;  and, 
secondly,  on  the  147th  section  of  the  3  Geo.  4,  c.  126, 
which  is  incorporated  into  the  4  Geo.  4,  c.  95.  The 
learned  Judge  overruled  the  objections  to  tiie  commit- 
ment and  conviction,  but  he  thought  the  defendants 
would  be  entitled  at  all  events  to  a  verdict,  by  virtue  of 
the  section  above  mentioned,  if  the  jury  thought  that 
they  acted  bon&  fide  in  the  belief  that  they  were  putting 
in  execution  the  first-mentioned  act  The  jury  found 
very  properly  that  they  were  so,  and  the  verdict  passed 
for  them.  A  new  trial  was  moved  for  on  objections  to 
both  rulings;  the  latter  was  prindpally  discussed  in 
argument,  and  we  were  willing  to  decide  the  case  on  that 
point  as  one  of  very  general  importance.  After  much 
consideration,  however,  and  long  delay,  we  have  found 
difliculty  in  agreeing  on  the  proper  conclusion  to  come 
to,  and  we  therefore  proceed  to  the  examination  of  the 
other  point 

h2 
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1845.  The  oonvictioii  passed  on  the  30th  section,  and  the 

"stmp"      oflFence  ia  thus  described  therein,  "  shall  demand  and  take 
«•  a  greater  or  less  toll  from  any  person  than  he  shall  be 

authorized  to  do  by  virtue  of  the  powers  of  that  act,  or 
of  the  orders  and  resolutions  of  the  trustees  or  oommis- 
ffloners  made  in  pursuance  thereof."  By  the  37th  sec- 
tion it  is  provided,  ^^  that  no  proceeding  taken  in  pur- 
suance of  the  act  shall  be  quashed  or  vacated  for  want  of 
foruL^'  The  warrant  stated  the  offence  thus,  ^'he  did 
suffer  and  permit  three  persons  named  to  pass  through 
the  said  turnpike-gate  with  a  cart  drawn  by  one  horse, 
on  payment  of  the  sum  of  4(f.  as  the  toll  for  the  said 
cart  drawn  by  one  horse,  the  l^al  toll  due  and  payable 
in  respect  of  the  said  cart  drawn  by  one  horse  being  the 
sum  of  6dL,  contrary  to  the  statute."  It  was  objected, 
that  this  disclosed  no  offence  against  the  statute;  for 
that,  ^^to  suffer  and  permit"  one  to  pass  on  payment  of 
a  smaller  toll,  was  not  *^  to  demand  and  take  "  it.  It  may 
be  doubted,  perhaps,  whether  the  words  ^^  demand  and 
take"  are  to  be  referred  severally  to  the  two  cases  which 
follow,  of  greater  or  less  toll,  or  whether  they  do  not 
,  altogether  express  the  complete  act  of  asking  for  and  re- 
ceiving; but  in  either  way,  the  word  ^^  take  "  will  admit 
no  more  than  "  receive,"  without  any  notion  of  force  or 
compulsion.  Nothing  bound  the  magistrates  to  use  the 
very  words  of  the  statute,  although  it  is  always  better  to 
do  so,  when  they  themselves  sufficiently  describe  the 
offence ;  and  giving  to  the  words  the  sense  of  simply 
receiving,  we  think  the  language  of  the  commitment 
quite  equivalent :  the  tollkeeper  who  suffers  9^  traveller 
to  pass,  on  payment  of  a  smaller  toll  than  a  legal  one, 
does,  in  fact,  ask  for  and  receive  that  tolL  But  it  is, 
perhaps,  not  necessary  to  decide  this  point,  because  the 
defect  in  question,  assuming  it  to  be  one,  is  certiunlj 
cured  by  the  conviction,  if  that  be  itself  sustainable ;  for 
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in  that  the  words  of  the  act  are  followed :  the  statement         i845. 
ifly  **  that  he  did  demand  and  take"  &c.  Stamp 

But  then  it  was  armied,  that  both  the  warrant  and  ^  ^* 
conviction  were  open  to  another  objection.  The  statute, 
it  has  been  seen,  prohibits  the  taking  a  greater  or  less 
toll  than  the  collector  shall  be  authorized  to  do  by 
virtue  of  the  powers  of  anj  act,  or  the  order  and  reso- 
lution of  the  trustees  or  commissioners  made  in  pursu- 
ance thereof;  the  warrant  stating  the  toll  taken  was 
4^9  adds,  '^the  legal  toll  due  and  payable  &c.  being 
6d,:^  the  conviction  describes  it  thus;  *^for  which  said 
horse  drawing  such  cart  a  certain  toll,  to  wit,  the  sum 
of  Sd.,  was  then  and  there  payable  by  the  party,  the 
same  toU  or  sum  of  4J.  so  demanded  and  taken  by  the 
said  J.  S.  then  and  there,  being  a  less  toll  than  he 
was  then  and  there  authorized  to  take  for  the  cause 
aforesaid,  by  virtue  of  the  powers  of  that  act,  or  the 
orders  and  resolutions  of  the  trustees  or  commissioners 
of  the  said  turnpike  road,  made  in  pursuance  thereof." 
Assuming  it  is  not  enough  in  the  warrant  to  state  that 
the  l^al  toll  was  6</.,  here  again  it  is  dear  that  the 
conviction,  if  itself  sufficient,  will  cure  the  defect. 

The  objection  to  the  conviction  was  not  very  clearly 
put.  .We  understood  it  to  be,  that  some  reference 
should  have  been  made  on  the  face  of  the  instrument  to 
the  local  act,  or  to  the  resolution  of  the  trustees  which 
fixed  the  minimum  toll,  so  that  it  would  have  appeared 
that  Bd,  was  that  minimum,  below  which  the  plaintiff 
could  not  legally  demand  and  take.  Now,  it  is  to  be 
observed,  if  a  resolution  had  been  set  out  at  length, 
fixing  the  toll  at  6(f.,  still  the  nature  of  the  offence  de- 
scribed in  the  act  would  have  required  something  more 
in  extreme  strictness,  the  description,  being  by  negative, 
extended  to  any  act  or  any  order  or  resolution  of  the 
tmstees.     It  would,  in  extreme  strictness,  be  still  neces- 
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1845.        8ary  to  negative  the  existence  of  any  such,  because, 

^AMP        however  strong  the  words  of  the  resolution  set  out, 

^'  there  mififht  be  still  some  other  resolution  or  some  other 

SWBBTLAND.  ^ 

Statute  allowing  the  taking  of  a^less  sum  under  s(»ne 
Bupposeable  circumstances,  or  from  some  supposeable 
dass,  to  which  the  traveller  in  question  might  belong. 
This  consideration  seems  to  shew  the  objection  itself  is 
not  well  founded,  and  that,  when  the  offence  by  the 
statute  is  taking  more  or  less  than  any  statute  au- 
thorises, or  any  resolution  of  the  trustees,  it  is  suf- 
ficient to  state  the  sum  l^ally  payable,  and  to  negative 
generally  that  any  less  sum  than  that  has  been  sanc- 
tioned by  statute  or  resolution.  It  is  matter  of  defence 
to  produce  the  statute  or  resolution  that  does  sanction 
the  smaller  sum,  if  there  be  one  that  could  be  produced. 
The  question  really  is,  whether  the  statute  uses  words 
which  sufficientiy  describe  an  offence,  for  the  conviction 
has  used  them  and  something  more;  and  we  think  that 
it  does. 

Upon  these  grounds,  we  are  of  opinion,  that  the 
learned  Judge  was  right  in  overruling  the  objection 
taken  to  the  conviction ;  and,  consequentiy,  tiie  rule  for 
a  new  trial  must  on  that  ground  be  discharged. 

Rule  discharged. 
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The  Queen  v,  Greenaway  and  Another. 
The  '^UEEN  V.  Carey. 


the  first  of  these  cases  Pioahley  (  Corner  with  him)  (a)  An  attachment 
moved  for  a  rule  calling  on  Mr.  M.  Greenaway,  one  of  J^<J*v*ei^r^or 
the  overseers  of  the  poor  of  the  parish  of  St.  Giles,  wlipitor  of  a 

*  "^  ,  pansh  for  dis- 

Camberwell,  and  Mr.  C.  A.  Dodd,  solicitor  .and  vestrj  obedience  to  a 
derk  of  that  parish,  to  shew  cause  why  an  attachment  tecuum  from  the 
ahould  not  issue  agidnst  them  for  disobedience  to  a  writ  ^^^rinK^hem 
of  subpoena  duces  tecum,  issued  out  of  the  Crown  Office,  ^  produce  the 

rate* books  of 

by  which  they  were  commanded  to  produce  before  a  their  parish  at 
ma^trate  of  the  Metropolitan  Police  District,  at  petty  ^jJi^iJJr"' 
sessions,  the  rate-books  of  their  parish  for  certain  years  ^J^*  pauper's 
herein  specified ;  it  having  become  necessary,  in  order 
io  remove  a  pauper  to  the  place  of  his  settlement,  de- 
rived irom  his  father  by  his  renting  a  tenement  there 
since  the  year  1834,  to  prove  that  the  father  was  assessed 
to  the  poor-rate,  and  paid  the  same  in  respect  of  such 
tenement  for  one  whole  year,  under  4  &  5  Will.  4,  c.  76, 
8.  66.  The  defendants  attended  before  the  magistrate 
at  the  time  mentioned  in  the  subpoena,  but  refused  to 
produce  the  rate-books  on  three  grounds: — 1.  That  a 
Crown  OfiSce  subpoena  could  not  be  issued  for  petty 
aesaioDs.  2.  That  the  parish  officers  were  not  bound  to 
produce  the  books  in  evidence  against  their  own  parish. 
3.  That  they  were  parties,  and  not  bound  to  give  evi- 
dence against  themselves. 

The  practice  of  issuing  such  a  subpoena  is  clear: 
Comer's  Practice  of  the  Crown  Office,  p.  256.  In  Regina 
v.  Ljfdeard  St  Lawrence  (i).  Lord  DenmaUy  C.  J.,  says, 
'^Justices  may  compel  the  attendance  of  witnesses  within 
their  jurisdiction,  and  if  a  difficulty  arose  from  the  wit- 

(a)  June  11th,  before  Lord  Dentnan,  C.  J.,  PaUewm,  WUliams, 
and  Coleridge,  Js. 

(b)  11  A.  &  £.  616,  627. 
▼OL.  II.  I  N.  S.  C. 
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1845.        nesses  being  out  of  the  jurifldiction,  the  Court  could 
■Die  QuBKN    ''^PP^y  ^^®  defect;"  therefore,  as  the  production  of  the 
V-  rate-books  in  this  case  was  necessary  to  prove  the  rating 

and  payment  of  rates,  Rex  y.  CoppuU  (a),  the  overseers 
were  bound  to  produce  them  before  the  magistrate ;  it 
would  have  been  for  him  to  say  afterwards  whether  or 
not  tiiere  was  a  valid  objection  to  their  being  used.  In 
the  case  of  title-deeds,  if  a  subpoena  duces  tecum  is 
served,  the  party  must  bring  his  deeds  into  court  in 
obedience  to  the  subpoena;  Pickering  v.  Noyes  (p) ;  if  he 
does  not,  an  attachment  will  lie  against  him;  RexY. 
Bing  (c);  disobedience  to  a  Crown  Office  subpoena  being 
a  manifest  contempt  of  the  authority  of  this  Court: 
Bex  V.  BroumeU  (d),  Begina  v.  Ortan  (e). 

If,  then,  the  overseers  were  bound  to  obey  the  sub- 
poena, Mr,  Dodd,  their  solicitor,  was  equally  so,  as  the 
privilege  of  an  attorney  is  no  greater  than  that  of  his 
clients:  J9oed«  CourtaU  v.  Tlionuis  (f).  The  clients  in 
this  case  cannot  be  considered  as  parties^,  but  rather  as 
trustees  having  the  custody  of  the  documents,  and  therer 
fore  may  be  compelled  to  produce  them  for  inspection, 
Geery  v.  Hopkins  {g\  as  in  the  case  of  parish  accounts, 
Bex  V.  Great  Farringdan  (A),  or  an  indenture  of  appren- 
ticeship; Blakey  v.  Porter  (i).  This  is  not  like  the 
case  of  May  v.  Gwynne  (A),  where  the  production  of 
documents  was  required  for  the  purpose  of  furnishing 
evidence  against  the  vestry  clerk,  who  had  the  custody 
of  them,  for  other  than  parochial  purposes,  but  is  an 
inquiry  affecting  the  rights  of  third  parties  only :  Sampson 
V.  Stoeitenham  (Z). 


(a)  2  East,  25.  (ff)  2  Ld.  Raym.  851. 

(6)  iB.SrC.  262.  (h)  9  fi.  &  C.  541. 

(c)  8  T.  R.  685.  (i)  1  Taunt.  386. 

(d)  1  A.  &  E.  598.  (k)  4  B.  &  A.  301. 

(e)  Ante,  Vol.  1,  p.  567.  (/)  5  Madd.  16. 
(/)  9  B.  &  C.  288,  293. 
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M.  Chambers  a&d  Bomll  9hewed  cause  in  the  first  in-        1845. 
stance. — A  subpoena  out  of  the  Crown  Office  cannot  be    i^Tqukbn 
l^rally  used  by  petty  sessions  for  such  a  purpose  as  this ;  v* 

there  is  no  proceeding  at  the  time  it  issues,  as  the  ma- 
gbtrates  do  not  constitute  a  court  at  the  time.  The  j 
main  question,  however,  is,  whether,  when  one  parish  ^ 
seeks  to  obtain  an  order  against  another,  it  can  call  on 
the  latter  to  furnish  evidence  agaiqst  itself  for  that  pur- 
pese.  A  sated  inhabitant  is  a  party  to  an  appeal  be- 
tween his  parish  and  another,  and  cannot  be  compelled 
by  the  adverse  parish  to  give  evidence;  Sex  v.  fVo- 
btom  (a),  Itex  v.  Hardtoick  {b) ;  though  he  may  do  so  if 
he  ecmsent :  Worrcdl  v.  Jones  (c).  There  is  no  difference 
between  extracting  evidence  from  the  witness  himself, 
and  firom  his  documents.  The  overseers  may  have  held 
these  books  as  trustees,  but  that  was  only  as  trustees 
fi>r  those  who  were  entitled  to  inspect  them,  the  pa- 
lishioneiB.  The  applicants  should  have  taken  formal 
stqis  for  letting  in  secondary  evidence  of  the  rate-books, 
by  giving  notice  to  produce  them. 

Pashlet/y  in  reply. — The  power  of  tiiis  Court  to  issue  a 
subpeepa  is  a  branch  of  its  jurisdiction  over  all  inferior 
courts.  The  incompetency  of  tiie  parishioners  to  give 
evidence  is  removed  by  the  3  &  4  Vict  c.  26,  s.  2 ;  but 
they  are  not  parties,  the  only  party  is  the  pauper. 

Cur.  adv.  vult. 


The  Queen  w.  Carey. 

In  this  case  a  rule  nisi  had  been  obtained  for  an  at- 
tachment against  the  defendant,  one  of  the  overseers  of 
the  poor  of  the  parish  of  Weldron,  in  the  county  of 

(a)  10  East,  895.  (h)  11  East,  578. 

(e)  7  Bing.  395. 

i2 
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184fi.        Sussex^  for  disobedience  to  a  Crown  Office  subposna 
The  QuKEN     duces  tecum^  under  similar  circumstances. 


Caret. 


I 

I 
f 


Creasy  shewed  cause. — Regina  v.  Orton  (a)  only  de- 
cides that  a  notice  to  produce  in  the  form  of  a  siunmons 
by  justices  is  not  sufficient  to  let  in  secondary  evidence 
of  the  required  document.  An  application  for  an  order 
of  removal  ought  not  to  have  the  effect  of  a  bill  in 
equity ;  and  Miles  y.  Dawson  {b)  and  Batesan  v.  Hart- 
sink  (e)  are  authorities  to  shew  that  a  subpoena  duces 
teciun  will  not  always  compel  the  production  of  docu- 
ments. The  3  &  4  Vict,  c  26^  s.  2y  which  makes  in- 
habitants competent  to  give  evidence^  does  not  impose 
upon  them  any  obligation  to  do  so ;  for  it  is  one  thing 
to  remove  a  disability^  and  another  to  abolish  a  pri- 
vilege. 

Cobbett^  contrsL — In  Hex  v.  ErisweU{d)y  Btdlery  J., 
says^  that  the  inquiry  by  the  justices  as  to  the  pauper's 
settlement  is  general^  and  no  particular  persons  are 
parties  to  it.  The  overseers,  therefore,  if  properly  sum- 
moned by  subpoena  duces  tecum,  are  under  a  compulsory 
obligation  to  attend  and  ^ve  evidence,  or  produce  do- 
cuments: 1  Starkie  on  Evidence,  p.  86,  (2nd Ed.);  Amey 
V.  Long  {e\  which  is  an  answer  to  Miles  v.  Dawson  (i). 
The  proper  course  for  the  parish  officers  is,  to  sub- 
mit themselves  to  the  court,  which  will  then  judge 
whether  any  excuse  which  may  be  put  forward  is  or  is 
not  valid. 

Cur.  adv.  vult. 

. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 

the  Court. — In  the  first  of  these  cases  an  attachment 

(a)  Ante,  Vol.  1,  p.  567.  {d)  3  T.  R.  713. 

{h)  1  Esp.  405.  \e)  9  East,  473. 

(c)  4  Esp.  43. 
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was  moved  for  against  a  parish  officer  for  his  contempt        1845. 
in  disobeying  a  subpoena  issued  from  this  court,  which     tT'ouben 
required  him  to  produce  before  a  justice  of  the  peace  in  «• 

petty  sessions  a  rate-book  in  his  custody,  in  order  to  its 
being  made  evidence  of  the  settlement  of  a  pauper  then 
about  to  undergo  examination.  In  the  second  case 
cause  was  shewn  against  a  rule  which  had  been  obtained 
for  a  similar  contempt.  The  course  of  practice  during 
a  long  period  was  certified  to  us  by  our  officer,  and  is 
necessary  for  the  due  administration  of  justice.  This 
Court  has,  in  all  times,  lent  its  aid  to  inferior  tribunals 
when  they  have  wanted  the  means  of  enforcing  the  at- 
tendance of  witnesses.  If  viv&  voce  evidence  is  alone 
required,  the  ordinary  subpoena  ad  testificandum  will 
attain  the  object;  if  documents  are  wanted,  recourse 
must  be  had  to  the  equally  well-known  writ  of  subpoena 
duces  tecum.  The  principle  is  well  and  forcibly  asserted 
in  the  important  judgment  delivered  by  Lord  EUen* 
barouffhy  C.  J.,  in  Amey  v.  LoTiff  (a).  The  opposition 
to  our  proceeding  for  contempt  was,  indeed,  principally 
rested  on  the  ground  that  the  particular  officer  in  each 
of  these  cases,  though  summoned  as  a  witness  to  pro- 
duce, was,  in  truth,  a  party  not  bound  to  do  so;  he 
was  said  to  be  privileged  from  disclosing  that  evidence, 
against  the  interest  of  his  own  parish,  which  was  ex- 
pected to  be  derived  from  its  rate-book.  The  object  of 
those  who  called  for  it  was  said  (most  probably  with 
truth)  to  be  the  discovery  of  a  settlement  by  rating, 
which  would  fix  the  pauper  on  that  parish.  It  was  in- 
geniously argued  that  the  production  of  the  document 
would  thus  have  the  double  efiect  of  rendering  the  parish 
a  party  in  the  litigation,  and  depriving  them  of  the  right 
of  a  party  to  protect  their  muniments  from  inspection 
by  their  adversaries.      None  of  these  considerations, 

(a)  9  East,  473. 
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however,  afford  any  answer  to  this  oomplaint.  No  cause 
was  pending ;  but  a  cause  was  expected  to  come  on  for 
trial,  in  which  the  documents  might  throw  light  on  the 
truth.  The  person  summoned  was  no  party,  but  was 
bound  to  attend  as  a  witness,  and  bring  the  paper  called 
for,  in  obedience  to  the  writ.  Whether  he  would  have 
been  bound  to  submit  it,  when  produced,  to  examination, 
is  a  question  altogether  different  This  consideration 
suffices  to  make  the  one  rule  absolute,  and  to  giant  the 
other ;  but  the  attachment  will  not  issue,  on  the  under- 
standing that  the  parties  will  obey. 


Rules  accordingly. 


The  Queen  v.  Mortlocbl  and  Others. 

On  dismissing  AN  appeal  against  a  rate  made  for  the  relief  of  the  poor 

s^ainst  a  poor-  o{  the  parish  of  Wicken,  in  the  county  of  Cambridge, 

dbred  brthe^*^'  ^^^"^^  ^^  ^  ^  heard  at  the  quarter  sessions  for  that 

sessions  that  countv,  January  6th,  1843,  when  the  Court  confirmed  the 

the  appellants,  .      , 

**  upon  service    rate,  and  dismissed  the  appeal,  with  costs.     The  order 

of  the  said  j     i.      j.!.  •  ^  n 

order,  or  a         made  by  the  sessions  was  as  loUows : — 

^XSd^r^'       "This  day  an  appeal  was  entered  by  Robert  Mort- 

to  the  respond-  lock,  Luke  Staples,  James  Wing  Dennis,  and  John 

ents  the  sum  of 

91/.  for  their 

costs  and  charges  by  reason  of  the  said  appeal/'    An  indictment  for  disobedience  to  the 

order  stated,  that  "  a  tme  copy  of  it  was  served  on  the  defendants,  who  then  and  there  had 

notice  of  the  said  order :'' — He/<f  snfficient. 

In  order  to  prove  the  service  of  the  copy,  a  witness  was  called,  who  stated,  that  the 
order  having  been  drawn  up  from  the  minutes  of  the  sessions  on  paper,  and  signed  by  the 
clerk  of  the  peace,  was  read  over  by  him  to  each  of  the  defendants,  whom  he  at  the  same 
time  served  with  a  true  copy  of  it : — Held  sufficient,  and  that  it  was  not  necessary  to  give 
notice  to  produce  the  copy  served  in  order  to  let  in  such  evidence. 

And  that  it  was  no  objection  to  the  order,  that  the  amount  of  costs,  having  been  in  the 
meantime  taxed  by  the  clerk  of  the  peace,  was  inserted  in  the  order  at  an  adjourned  ses- 
sions, as  the  circumstances  of  the  case  warranted  the  conclusion  that  the  parties  assented 
to  such  a  course. 

QiMsre  (per  Coleridge,  J.)  whether,  without  sttch  consent,  the  adjourned  sessions  would 
have  had  jurisdiction  to  insert  in  the  order  the  costs  of  a  matter  heard  at  the  original 
sessions. 
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Dennis*  against  a  certain  rate  or  assessment  made  for  the        1340. 
relief  of  the  poor  of  the  parish  of  Wicken,  in  the  county     _1     ' 
of  Cambridge,  and  bearing  date  the  31st  of  October  »• 

last  And  now,  upon  hearing  counsel  and  allegations 
on  both  sides,  and  the  evid^ice  produced,  this  Court  doth 
dismiss  the  sud  appeal,  and  doth  confirm  the  said  rate  or 
assessment^  so  made  as  aforesaid,  and  doth  order  that  the 
said  Robert  Mortlock,  &a,  inamediately  upon  service  of 
this  order i  or  a  true  copy  thereof y  do  pay  unto  the  said 
churchwardens  apd  overseers  of  the  poor  of  the  said 
parish  of  Wicken,  the  sum  of  9\t  9«.  10c/.,  for  their 
costs  and  chaiges,  by  reason  of  the  said  appeaL 
By  the  Court. 

Christopher  Pemberton,  Clerk  of  the  Peace," 


€4 


The  defendants  refusing  to  pay  these  costs,  the  follow- 
ing indictment  was  preferred  against  them  for  disobedi- 
ence at  the  Cambridge  quarter  sessions,  and,  being  re- 
moved  into  this  court  by  certiorari,  came  on  for  trial 
at  the  Lent  assizes  for  Cambridge,  1844,  before  Lord 
Abinffer,  C.  B. 

The  jnron,  &c.,  present,  that,  at  the  general  quarter  sessions 
of  the  peace  of  frc,  holden  at  the  county  courts  in  and  for  the 
eornity  of  Cambridge,  on  Friday,  the  0th  day  of  January,  (6th 
Viet),  1813,  before  &c.,  assigned  &c.,  an  appeal  was  entered 
by  Bobert  Mortlock,  Luke  Staples,  James  Wing  Dennis,  and 
John  Dennis,  against  a  certain  rate  or  assessment  made  for  the 
relief  of  the  poor  of  the  parish  of  Wicken,  in  the  county  of  Cam- 
bridge, and  bearing  date  the  31st  day  of  October,  then  and  now 
l&siptsti  and  that  afterwards,  at  the  same  general  quarter  sessions, 
the  said  appeal  came  on  for  trial,  and  the  said  Robert  Mortlock,  &c, 
did  then  and  there  appear  by  their  counsel  in  that  behalf  in  support 
of  the  said  appeal  against  the  said  rate  or  assessment ;  and  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of 
Wicken  did  also  then  and  there  appear  by  their  counsel  in  that 
behalf,  in  opposition  to  the  said  appeal  and  in  support  of  the 
rate  or  assessment,  and  the  said  appeal  was  then  and  there  deter- 
mined in  favour  of  the  said  ohurehwardena,  Ike,  And  the  jurors, 
&€.  present,  that,  at  the  same  general  quarter  sessions  of  the 
peace,  upon  hearing  counsel  and  allegations  on  both  sides,  and  the 
evidence  produced,  the  said  Court  there  did  dismiss  the  said  appeal, 
and  £d  confirm  the  said  rate  or  assessment  so  made  as  aforesaid, 
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and  did  order  that  the  said  Robert  Mortlock,  &c.  immediately  upon 
service  of  the  said  order,  or  a  true  copy  thereof,  should  pay  unto  the 
said  churchwardens,  &c.  the  sum  of  91 Z.  9s,  lOd.  for  their  costs  and 
charges  by  reason  of  the  said  appeal,  as  by  the  said  order,  reference, 
frc,  appears ;  a  true  copy  of  which  last-mentioned  order  waa  after- 
wards, to  wit,  on  the  29th  day  of  May,  a.  d.  1843^  at  &c.,  penooally 
served  upou  each  of  them  the  said  Robert  Mortlock,  &c.,  and 
each  and  every  of  them  then  and  there  had  notice  of  the  said  order 
and  of  the  contents  thereof,  and  were  then  and  there  requested 
to  obey  the  same  aa  therein  mentioned,  and  to  pay  the  said  sum  of 
91/.  9«.  lOd.  to  the  said  church  wardens,  &c.  for  their  costs  and 
charges,  by  reason  of  the  appeal :  Nevertheless,  they  the  said 
Robert  Mortlock,  &c.,  in  the  said  last-mentioned  order  respectively 
named,  did  then  and  there,  upon  being  so  respectively  served  with  a 
true  copy  of  the  said  order  as  aforesaid,  unlawfully,  wilfully,  and 
contemptuously  refuse  and  neglect  to  pay  unto  the  said  church- 
wardens, &c.  the  said  sum  of  91/.  9t.  lOe/.  for  their  costs  and  charges, 
by  reason  of  the  said  appeal,  as  by  the  said  order  they  the  said 
Robert  Mortlock,  &c.  were  required  to  do,  nor  have  they  the  said 
Robert  Mortlock,  &c.,  or  any  or  either  of  them,  at  any  time  before 
or  since,  complied  with  or  obeyed  the  said  order,  or  paid  unto  the 
said  churchwardens,  &c.,  or  any  or  either  of  them,  the  said  sum 
of  01/.  9«.  l(k/.  for  their  costa  and  charges,  by  reason  of  the  aaid 
appeal;  or  any  part  thereof,  but  the  same  is  still  wholly  due  and 
unpaid,  in  contempt  of  the  said  justices,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of  our  aaid 
lady  the  Queen,  her  crown  and  dignity. 


At  the  trial,  in  order  to  prove  the  service  of  the  copy 
of  the  order  upon  each  of  the  defendants,  Mr.  Pember- 
ton,  the  clerk  of  the  peace^  was  called,  and  he  produced 
the  book  in  which  the  record  of  all  the  proceedings  at 
the  several  quarter  sessions  for  the  county  were  entered; 
and  also  a  copy  of  the  order,  which  had  been  ingrossed 
on  parchment,  just  before  the  trial.  A  clerk  to  the  pro- 
secutor's attorney  produced  a  copy  of  the  order  written 
on  paper,  and  signed  at  the  foot  by  Mr.  Pemberton,  in 
his  own  hand-writing,  as  above,  and  which  had  been 
sent  by  Mr.  Pemberton  to  the  said  attorney.  The  same 
derk  proved  that  four  copies  of  the  paper  order  last  men- 
tioned were  made  and  served  by  him  upon  each  of  the 
defendants  personally,  and,  at  the  time  of  such  service^ 
that  he  produced  and  read  over  to  each  of  them  the 
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paper  order  signed  and  sent  by  Mr.  Pemberton,  and  that        1945. 
he  told  them  at  the  same  time,  that  the  copy  served  upon     ThTo 
them  was  a  true  copy  of  the  order.     He  also  proved  the  «• 

refusal  of  the  defendants  to  pay  the  costs. 

It  appeared  from  the  Judge's  notes  of  the  trial, 
that  the  order  for  costs  was  not  drawn  up  till  the  ad- 
journed sessions,  it  being  understood,  at  the  trial  of  the 
appeal,  that  they  were  to  be  taxed  by  the  derk  of  the 
peace,  as  usual ;  and  that,  during  the  interval  between 
the  sessions,  he  taxed  the  costs,  afler  having  written  to 
the  attorney  for  the  defendants,  giving  him  an  opportu- 
nity of  attending  the  taxation  of  the  costs,  which,  how- 
ever, he  did  not  do.  That  a  majority  of  the  justices 
present  at  the  adjourned  sessions  were  not  at  the  ori- 
^nal  sessions,  but  that  four  or  five  of  them  were  present 
at  both. 

It  was  objected  on  the  part  of  the  defendants — 1.  That 
the  prosecutors  ought  not  to  be  allowed  to  prove  that 
the  paper  served  on  the  defendants  was  a  true  copy  of 
the  order,  because  no  notice  to  produce  such  paper  had 
been  given  to  the  defendants  or  their  attorney.  2.  That 
no  notice  of  the  taxation  of  costs  was  proved  to  have 
been  given  to  the  defendants,  and  that  they  were  not 
present  at  the  taxation.  3.  That  the  constitution  of  the 
court  at  the  adjourned  sessions  was  different  from  that 
at  the  original  sessions,  the  same  magistrates  not  being 
present. 

Lord  Abtnger^  C.  B.,  overruled  the  objections,  and  the 
defendants  were  foimd  guilty. 

In  Easter  Term,  1844,  Gunning  obtained  a  rule  nisi  on 
leave  reserved  to  enter  a  verdict  for  the  defendants  on 
the  above  three  objections,  and  also  on  the  ground  that 
the  original  order  of  sessions,  which  was  produced  on 
parchment  at  the  trial,  was  not  shewn  to  the  defendants 
when  they  were  served  ^ith  the  copy.  He  also  moved 
in  arrest  of  judgment,  because  there  was  no  allegation  to 
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1845«        that  effect  in  the  indictment.  Jl&€it&ARexY»SmUhies(a)y 
The  QuBiN    ^'^^  ^'  ^^^  (P)>   Grarden  v.  CrestceU  (c),  and  Bex.  v. 

^'  Alnwick  (d). 

Md&tlock. 

ByleSf  Serjt.,  and  WorUedge^  now  shewed  cause. — 
1.  The  records  of  the  quarter  sessions,  as  of  any  other 
court  of  record,  cannot  be  removed  from  the  place  of  de^ 
posit :  AUoon  t.  Fumtval{e).  The  original  ordw  of  ses- 
sions is  contained  in  the  minute-book  kept  by  the  derk 
of  the  peace*  and  it  was  not  even  necessary  that  the 
order  should  haye  been  made  out  on  parchment :  Regma 
V.  Yeoveley  (/).  The  ord»  for  costs  is  part  of  the  judg- 
ment :  Regina  v.  St^  Bliss  {g).  The  Court  had  juris- 
diction to  make  the  order,  which  was,  that  the  defend- 
ants should  pay  die  costs  ofi  the  serriee  of  the  order  or 
a  true  copy  thereof,  and  the  allegation  in  the  indictment 
follows  the  words  of  the  order.  There  is  no  authority 
to  shew  that  service  of  the  original  order  must  be  alleged 
in  the  indictment;  it  is  sufficient  if  it  state  that  the  de- 
fendants had  notice  of  the  order ;  Rex  v.  Wade  (A), 
Bex  v.  GUkes  (i),  Bew  v.  Gcush  (A);  or,  at  all  events^  that 
a  copy  was  duly  sent:  Bexy.  Soper{t)y  Begina  v.  Cross^ 
ley  (wi).  2.  No  notice  need  be  given  to  produce  the 
copy  served  on  the  defendants,  because  the  proceedings 
are  in  the  nature  of  notice.  In  Colling  v.  Treweek  («), 
Bayler/i  J.,  says — "  Notice  to  produce  an  instrument  is 
unnecestory,  where,  from  the  nature  of  the  suit,  the  op- 
posite party  must  know  that  he  is  charged  with  the  pos- 
session of  the  instrument"  The  cases  of  How  v.  Hall{o\ 
BexY.  Aichles  (p),  Jolley  v.  Taylor  (q),  and  Hammond  y. 

(a)  3  T.  R.  351.  (i)  8  B.  &  C.  439. 

lb)  7  B.  &  C.  261.  {k)  1  Stark.  N.  P.  C.  441. 

(c)  2  M.  &  W.  319.  (/)  3  13.  &  C.  857. 

(d)  5  B.  &  A.  184.  (m)  10  A.  &  £.  132. 

(e)  1  C,  M.,  &  R.  277.  (n)  6  B.  &  C.  394. 
(/)  8  A.  &  E.  806.  C*')  14  East,  274. 

Ig)  Ante,  Vol.  1,  p.  267.  (p)  1  Leach,  C.  C.  330. 

(h)  1  a  &  Ad.  861.  (q)  1  Camp.  343. 
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i%jti(a),  are  dedsicms  to  the  same  effect;  a  notice,        1845. 
therefore,  in  this  case,  would  have  been  superfluoiuB.     A    J^^TTCTl^ 
dQpUoate  origin  J  may  be  received  in  evidence  for  tl«    ^t]^ 
phuntiff,  without  notice  to  produce  the  one  served  on  the 
defendant ;  Jary  v.  OrchardQi) ;  and  this  c(^  cannot  be 
pat  higher  than  a  duplicate  original     3.  It  is  said  the 
same  justices  who  made  the  order  were  not  present  at 
the  adjourned  sessions :  that  might  be  an  objection  if  the 
order  was  brought  up  by  certiorari,  but  the  order  is  good 
on  the  &ce  of  it,  and  the  taxation  took  place  after  the 
defendants  had  notice  to  attend. 

Beaides,  the  Court  will  not  look  out  of  the  order  itself 
to  find  objections  which  do  not  appear  on  the  face  of  it: 
Bex  v.  Mitton  (e),  Rex  v.  Gilke8(d).  [Coleridge,  J. — 
Suppose  the  sessions  were  over,  or  only  interest^  jus- 
tices, or  a  single  justice  remained*]  Then  the  order 
mi^t  be  brought  up  by  certiorari,  and  the  Court  might 
receive  affidavits  to  impeach  it ;  but  that  is  no  objection 
to  the  indictment.  Sellwaodr.  Mount  {e)  shews,  that  the 
proper  course  is  for  the  sessions  to  direct  their  offieer  to 
tax  the  costs  in  their  aid,  and  to  adopt  his  taxation  as 
their  own  act,  and  insert  the  amount  in  their  order. 
That  has  been  done  in  this  case. 

Prendergcut  and  Gunning ,  contriL  —  1.  The  justices 
have  power  to  award  costs  to  the  party  who  succeeds 
in  an  appeal,  which  ought  to  be  ascertained  at  the 
time,  because  the  justices  who  heard  the  appeal  are 
most  competent  to  decide  the  question  of  costs.  The 
clerk  of  the  peace  may,  at  an  adjourned  session,  have 
to  go  before  different  justices  from  those  who  decided 
the  appeaL  2.  The  order  is  bad  as  set  out  in  the 
indictment,  as  the  defendants  are  ordered  to  pay  their 
costs  on  service  of  the  order  or  a  true  copy  thereof. 

(a)  Peake,  222,  n.  {d)  3  C.  &  P.  52. 

(6)  2  B.  &  P.  39.  (e)  1  Q.  B.  R.  726,  735. 

(c)  3£Bp.200,n. 
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1845.        They  cannot  be  called  upon  to  pay  on  the  service  of  a 
-^■""2     '      *^^®  <5opy.     They  are  entitled  to  see  the  original  order 
V.  when  the  service  is  made  on  them,  that  they  may  see 

that  it  is  the  genuine  document  it  purports  to  be.  Most 
of  the  cases  cited  refer  to  civil  actions,  where  it  may  not 
be  necessary  to  shew  the  particular  form  of  the  instru- 
ment, but  a  general  description  is  sufficient:  Havo  v. 
Hall  (a).  But  it  is  different  where  it  is  essential  to  as- 
certain the  actual  contents.  Thus  in  Rex  v.  Smithies  (b) 
it  was  held  that  an  affidavit  to  support  a  rule  for  an  at- 
tachment must  shew  personal  service,  and  that  the 
original  was  shewn  at  the  time.  See  also  Rex  v.  Ahr 
wick  (c),  Rex  V.  Haworth  ((/),  Rex  v.  Ellicombe  {e\  Rex 
V.  Yeoveley  (/).  3.  The  defendants  should  have  been 
present  at  the  taxation  of  costs,  or  at  least  had  notice  to 
attend.  In  Rex  v.  Hughes  (y),  and  Painter  v.  The 
Liverpool  Oil  Gas  Light  Company  (A),  it  was  held  there 
must  be  a  summons  and  hearing  before  a  justice  could 
issue  a  distress  warrant,  although  the  particular  act  did 
not  require  it ;  as  there  could  be  no  contempt  for  diso- 
bedience of  what  was  done  in  the  defendant's  absence. 

Lord  Denman,  C.  J. — The  first  question  to  be  con- 
sidered is,  whether  the  judgment  ought  to  be  arrested. 
The  allegation  on  the  record  is,  that  payment  is  to  be 
made  on  service  of  the  order,  or  a  true  copy  thereof. 
It  is  clear  that  service  of  either  would  be  sufficient  It 
is  not  denied  that  the  service  of  the  order  might  have 
been  proved  on  notice  to  produce  it,  and,  if  so,  service  of 
a  true  copy  would  be  proved  in  the  same  way.  There- 
fore, on  general  principles,  it  is  quite  sufficient,  whether 
we  consider  the  book  of  the  clerk  of  the  peace  at  ses- 
sions or  the  parchment  docmnent  the  original  order. 
Then,  if  that  be  so,  as  a  question  of  evidence  it  appears 

(a)  H  East,  274.  {e)  5  C.  &  P.  522. 

(ft)  3  T.  R.  351.  If)  8  A.  fir  E.  806. 

.      (c)  5  B.  &  A.  184.  (g)    3  A.  &  E.  425. 

(rf)  4  C.  &  P.  254.  (h)  Id.  433. 
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to  me  it  was  not  necessary  to  giye  notice  to  produce       .  1846. 
what  was  served  in  order  to  let  in  secondary  evidence  of  ^ 

it     ine  party  who  served  the  copy,  at  the  same  tmie  v. 

produced  what  he  considered  the  original  order,  the  only       omloce. 
use  of  which  was  to  call  attention  to  the  fact;  and  to 
call  for  a  notice  to  produce  the  copy  served  would  be 
requiring  notice  to  produce  a  notice. 

I  think  the  order  of  sessions  is  good ;  it  was  made  in 
the  presence  of  the  parties,  and  they  must  have  under* 
stood  that  the  costs  were  to  be  taxed  by  the  officer  of 
the  Court.  1  agree  that»  if  this  had  been  done  behind 
their  backs,  they  would  not  have  been  bound  by  it,  but 
not  if  they  had  notice  and  opportunity  to  attend,  which 
I  think  they  had.  Mr.  Pemberton  says  he  wrote  to  the 
defendants.  True,  the  letters  were  not  in  evidence,  but 
unless  an  objection  is  made  at  the  time  as  the  ground- 
work of  future  proceedings,  the  proof  of  such  a  fact  is 
often  got  rid  of  by  equivalent  evidence,  as  if  he  had  said 
he  not  only  wrote  to  them,  but  told  them  they  might 
attend.  The  effect  of  the  appeal  being  dismissed  with 
costs  was,  that  the  costs  were  to  be  taxed  by  the  pro- 
per officer ;  and  here  it  seems  to  me  to  be  just  as  if 
the  question  had  been  put  to  the  parties,  and  they  had 
said  they  were  content.  If,  indeed,  there  were  any 
charge  or  imputation  of  misconduct  in  the  officer,  un- 
doubtedly the  Court  which  appointed  him  would  have 
taken  an  opportunity  to  call  upon  him  to  explain  and 
rectify  it ;  but  nothing  of  that  sort  is  imputed.  I  dunk, 
therefore,  it  must  be  taken  to  have  been  the  act  of  the 
Court 

Pattbson,  J. — I  am  of  the  same  opinion.  If  there 
was  no  misconduct  in  the  officer,  the  evidence  amounts  to 
this:  that  he  attended  at  the  adjourned  sessions  and 
^ted  what  costs  he  thought  reasonable,  and  the  at- 

ffxej  had  had  notice  to  be  present,  and  had  made  no 
objection  as  to  the  indictment.    I  understand  the  objec- 
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1845.        ^^  ^  ^>  ^^  ^^  origiaal  order  wae  not  fibewn  to  the 
Jl    ^    ^      defendants ;  bu%  ae  they  Were  to  pay  co9t0  on  aarvioe 
o.  of  liuB  order,  or  a  true  copy,  qu&cunque  yi&  datd,  I 

think  the  ^^ervioe  was  BofficienU  TheQ»  as  ibid  copy 
served  was  noliung  but  a  notice,  it  is  not  a  question  of 
letting  in  sec<»dary  evidence,  for  the  original  order 
— whichever  you  take  to  be  die  origi&al — was  in 
court ;  and  it  is  new  to  me  that  you  knust  give  notice 
to  produce  a  copy,  in  order  to  let  in  an  original  as  evi* 
deuce*  Then,  it  is  said  to  be  necessary  to  let  in  proof 
of  tiie  copy,  but  that  would  be  only  giving  a  notice  to 
produce  a  notice. 

Williams,  J. — I  apprehend  the  entry  in  the  book  is 
the  original  order,  but  in  either  case  I  think  the  notice 
was  unnecessary ;  it  is  a  notice  to  prod*  j^e  a  notice  after 
all.  As  to  the  adjourned  sessions/aMiftaxation,  Mr. 
Pemberton  says  he  gave  the  parties  an  opportunity  of 
attending,  and  they  did  not.  As  to  the  form  of  the  in- 
dictment, I  think  that  the  service  of  the  order,  or  a  true 
copy,  was  a  proper  compliance  with  the  condition 
on  which  the  defendants  were  to  be  liable  to  pay  the 
money. 

Coleridge,  J. — ^I  am  of  the  same  opinion.  The 
order  of  the  sessions  is  not  like  an  order  of  magistrates, 
but  a  judgment  of  a  court,  and  therefore  service  of  the 
copy  was  sufficient.  As  to  the  jurisdiction  of  the  ad- 
journed sessions,  I  had  some  doubt  whether  they  could 
have  made  an  order  for  costs  in  respect  of  a  matter 
'  heard  at  the  original  sessions ;  at  all  events,  it  might  be 
'  the  subject  of  inquiry  whether  the  same  justices  were  the 
component  members  of  the  court  on  both  occasions. 
But,  confining  ourselves  strictly  to  the  Judge's  notes  and 
the  legal  inference  to  be  drawn  from  their  statement^  it 
appears  to  me  that  there  was  such  an  understanding  be- 
tween the  parties  as  was  equivalent  to  a  consent^  that  the 
costs  should  be  taxed  by  the  (derk  of  the  peace.    What 
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waB  doDe  ftfterHvards  onlj  amounted  to  a  verbal  commii-  1846. 

nication  by  him  to  the  jtmtices,  irho  miopted  his  taxation,  xhe  Qvibn 

Rule  discharged.  MoR?i.ocK. 


The  Queen  v.  The  Inhabitants  of  Hickling.  June  27th, 

INDICTMENT   for   non-repair   of  a  highway. —  Onanindict- 

FiiBt  count  "  That,  from  time  whereof  &c»,  there  was  ™^Jh^or 

and  is  a  certain  common  and  ancient  Queen's  highway,  whm^Lt-^ 

leading  from  <he  town  of  Newark-upon-Trent^  in  the  ting  out  an 

county  of  Nottingham,  towards  and  unto  the  town  of  tices  for  divld- 

Leicester,  in  the  county  of  Leicester,  called  the  Fobs  ^^^o^clT 

Bead,  used  by  and  for  all  the  liege  subjects,  &c.,  that  a  order  foUowing 

,  the  fom  given 

certain  part  of  the  said  highway,  being  so  much  thereof^  in  the  34  Geo. 
&c  (stating  the  termini),  being  in  length  858  yards,  and  allotting  ^er- 
in  breadth  20  yards,  one  side  of  which  said  last-men-  cntportiongto 

•^  '  ^         different  pa- 

tioned  part  of  the  said  highway,  beiug  the  eastward  side  rishes  for  the 
thereof,  lies  within  the  said  parish  of  Hickling,  and  the  pair,  it  is  not 
other  part  of  the  swid  highway,  being  the  westward  side  elthw  JI^Lmo 
thereof,  lies  within  the  parish  of  Widmerpool,  in  the  giTecyidence,m 

^        *-  *  ,       contradiction  to 

said  county  of  Nottingham,  on  &c.,  was  out  of  repfdr,  the  order,  that 
&c;  that  on  or  about  the  3rd  of  August,  a.d.  1816,  road  so  allotted 
upon  complamt  duly  made  before  J.  E.  and  R.  P.,  j^te*iithif  iJ!" 
Eaqra,,  then  beimr  two  of  his  then  Majesty's  justices  of  .  An  order  of 

^  ^  .  .  jusbcea  under 

the  peace  for  the  said  county  of  Nottingham,  by  virtue  5  &  6  Will.  4, 
and  in  purmiance  of  the  provisions  of  an  act  of  Par*  95^  directing 
liament,  34  Gko.  8,  a  64,  intitled  &c.,  the  whole  of  J^ti^Jj?*^^* 
sadi  pairt  of  the  said  highway  beflinning  at  &c.,  and  is  bad  if  it  does 

.         .  T^  J  J   not  state  that  it 

extending  as  aforesaid,  being  in  length  858  yards,  and  was  made  at  a 
in  breadth  20  yards,  was  by  the  said  justices  divided  gr'tl^Si 
by  a  transverse  line  into  two  parts ;   and,   by  their  J^  ^^'ch  the 

^  .  highway  u  sit- 

order,  then  duly  made  under  their  hands  and  seals,  uate,andthe 
it  was  declared,  adjudged,  and  ordered  in  the  follow-  for  costs  of  the 
ing  manner,  that  is  to  say,  that,  at  the  distance  of  478  P.^tSJX''" 
yards,  measuring  from  &c.  (stating  one  of  the  termini),  that  defe<^m 
there  should  be  erected  certain  posts  or  stones  marked  order. 
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1846.  *  H.'  and  ^  W.'  on  each  side  of  the  said  highway ;  and 
The  QuBBN  ^^  whole  of  the  said  highway  from^  &C9  to  the  posts  01^ 
I  hab'tonts  f  ^^^^^^  should  from  time  to  time,  and  at  all  times  there- 
HicKLiNo.  after,  be  repaired  by  the  said  parish  of  Hickling,  and 
that  the  remainder  of  the  said  highway,  from  the  said 
posts  or  stones  marked  ^  H '  to  &c,  being  the  distance 
of  380  yards,  should  from  time  to  time,  and  at  all  times 
thereafter,  be  repaired  by  the  said  parish  of  Widmer- 
pool ;  and  such  order  and  plan  of  the  said  highway,  and 
the  allotment  thereof  were  aft;erward6,  to  wit,  on  &c., 
duly  filed  with  the  clerk  of  the  peace  of  the  said  county 
according  to  the  provisions  of  the  said  statute ;  whereby, 
and  by  force  of  the  said  statute,  the  said  parish  of  Hick- 
linir  then  became  ana  was,  and  thence  continually  has 
Z,  .MW  i.>„,d..  of  c»MO.  ngh.  i,^J^ 
and  keep  in  repair  the  said -parts  of  the  said  highway  so 
allotted  to  the  parish  of  ^Hickhsg,  as  aforesaid."  It 
then  stated  that  the  scad  part  so  *allotted%as  out  of  re- 
pair, and  continued^o.  v 

There  were  two  other  counts  describing  the  highway 
difierently. 

Plea,  Not  guilty. 

The  indictment  was  tried  before  Coltmany  J.,  at  the 
summer  assizes  at  Nottingham,  1844.  The  order  of 
justices  stated  in  the  indictment  was  proved  in  evidence ; 
and  it  was,  contended,  that  the  order  was  conclusive  as 
to  the  liability  of  Hickling  to  repair  the  portion  allotted 
to  it.  The  learned  Judge  thought  the  order  not  con- 
clusive as  to  the  liability,  and,  there  being  no  other 
evidence  of  it  given  on  the  part  of  the  prosecution^  a 
verdict  was  found  for  the  defendants. 

» • 
In  Michaelmas  Term,  1844,  Wildman  having  obtained 
a  rule  nisi  for  staying  the  judgment, 

Whitehurst  and  Mellor  now  shewed  cause. — ^From 
what  took  place  at  the  trial,  it  is  clear  that  the  other 
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fiide  relj  on  the  order  of  justices  as  conclusive  of  the         184.'). 
&ct  that  the  part  of  the  road  indicted  is  in  the  parish  of    r^^  quebn 
Hicklins:.  ^d  that  the  defendants  are  liable  to  repur  it.    ,  ,  ,  ?• 

^  .  .  /      ,  Inhabitants  i>f 

The  order,  however,  is  not  conclusive.     The  justices     Hickling. 

who  made   it   have  no   power  to  determine   disputed 

boundaries ;  and,  as  they  cannot  create  facts  on  which  to 

gfound  their  jurisdiction,  such  an  order  cannot  be  valid 

unless  borne  out  by  facts :  H^elch  v.  Nash  (a).     And  the 

order  here  does  not  profess  to  adjudicate  substantively 

that  the  part  of  the  road  out  of  repair  is  in  the  parish  of 

Hickling.      Brittain  v.  Kinnaird  (b)  will  bd  cited  on 

the  other  side.     That  case,  however,  does  not  apply, 

as  there  the  fact  was  found  on  which  the  jurisdiction  of 

the  magistrates  attached,  and  the  conviction  was  held 

good.     A  conviction,  also,  is  not  governed  by  the  same 

roles  as  an  order.    This  order  more  resembles  a  warrant 

of  distress  for  a  poor-rate,  and  such  a  warrant  may  be 

impeached  by  shewing  that  the  lands  rated  are  not  in 

fact  within  the  parish  for  which  the   rate  was  made. 

So  also  in  the  case  of  a  sewer-rate :  Carratt  v.  Morley  (e). 

[Lord  Denmauy  C.  J.,  cited  Mould  v.  WiUiams  {d)J\ 

WUhnore  and  Hayes^  contdL — The  oHer  is  conclusive. 
By  the  34  Geo.  2,  c.  64,  s.  2,  it  is  enacted,  ^^  that  after 
the  order  and  plan  have  been  filed  with  the  clerk  of  the 
peace,  the  parishes  shall  be  bound  to  keep  in  repair  the 
parts  allotted  as  of  common  right,  and  shall  be  liable  to 
be  indicted  for  neglecting  to  do  so."  The  act  then 
gives  a  form,  and  that  form  has  been  pursued  in  the 
present  case.  If,  therefore,  evidence  be  afterwards  ad- 
missible to  contradict  the  order,  it  would  have  the  efiect 
of  repealing  the  act  of  Parliament.  WeUh  v.  Nash  (e)  is 
not  an  authority,  as  there  there  had  been  an  omission  of 

(a)  8  East,  394.  (</)  5  Q.  B.  R.  469. 

{h)  1  B.  &  B.  432.  \e)  8  East,  394. 

(c)  1  Q.  B.  R.  18. 

VOL  II.  K  N.  8.   C. 
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1845.        A  condition  material  to  the  validity  of  the  proceedings ; 

^;j^^     nor  is  this  like  the  case  where  anything  essential  to  ju- 

y-  risdiction  is  wanting.     It  is  enough  that  the  form  given 

HicKLiNo.     by  the  act  has  been  followed ;  and  it  is  observable  that 

the  information  on  which  the  order  is  made  does  state 

in  what  parish  the  road  in  question  is  situate.     Brittain 

V.  Kinncdrd  (a)  is  directly  in  point     [They  cited  also 

Basten  v.  Carew{b)  and  Aldridge  v.  Homes  {ey\ 

Lord  Denbcan^  C.  J. — It  appears  to  me  that  that  case 
is  in  point  here,  and  that  the  magistrates  had  jurisdiction, 
and,  having  exercised  it,  this  order  is  conclusive  as  to  all 
the  material  facts  contained  in  it-  There  can  be  no 
doubt  that  it  was  material  that  they  should  find  in  what 
parish  the  road  which  was  out  of  repair  was  situate. 

Patteson,  J. — A  more  specific  adjudication  might 
have  been  necessary  if  the  act  of  Parliament  had  not 
given  a  form ;  but,  as  the  act  has  given  a  form,  the  justices 
were  right  in  following  it.  I  think  that  it  appears  suffi* 
ciently  that  it  was  material  for  the  justices  to  ascertain 
where  each  part  of  the  road  was ;  and,  having  done  so, 
their  order  is  conclusive.  The  principle  laid  down  in 
Brittain  v.  Kinnaird{a)  is  in  point.  The  verdict  is  wrong, 
and  the  judgment  must  be  stayed,  in  order  to  give  the 
prosecutor  an  opportunity  of  again  taking  the  case  to 
triaL 

Williams,  J. — I  cannot  distinguish  this  order  from 
one  made  in  a  matter  in  which  the  justices  are  in  terms 
directed  to  inquire.  Here,  the  fact  of  their  having  in- 
quired is  not  disputed ;  and  if  we  are  now  again  to  in- 
quire into  the  fact  where  the  road  is  situate,  it  is  hard 
to  say  where  we  are  to  stop. 

{a)  1  B.  &  B.  432.       (5)  3  B.  &  C.  649.        (c)  2  B.  &  Ad.  395. 
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CoLBRiDOE,  J.,  concurred. 


(a)  In  Michaelmas  Teniii 
Nor.  13,  WUdman  shewed  cause 
against  a  rule  obtained  bj  White' 
kurttf  to  set  aside  an  order  of 
CoUman,  J.,  made  in  the  above 
case  for  the  costs  of  the  prose- 
cation,  under  the  5  &  6  Will.  4,  c. 
50,  as.  94,  05,  (see  Reyma  v. 
Heanor^  ante,  Vol.  ],  p.  466), 
for  not  shewing  jurisdiction  on  the 
face  of  it,  the  proceedings  before 
the  justices  not  being  stated  in  it; 
CkrittU  ▼.  Unwin,  11  A.  &  £. 


Bule  absolute  (a). 

373;  Harrison  v.  Wright,  11  M. 
&  W.  816;  and  also  because  the 
order  of  justices,  directing  the  in- 
dictment to  be  preferred,  did  not 
shew  that  it  was  made  at  a  spe- 
cial session  for  the  division  in 
which  the  highway  was  situate: 
Regina  v.  Martin,  2  Q.  B.  R. 
1037,  n.;  Regina  v.  Morice,  ante. 
Vol.  1,  p.  686.  WUdman  ad- 
mitting that  he  could  not  distin- 
guish this  from  those  cases,  the 
Court  made  the  rule  absolute. 


1846. 


The  QuBEN 
Inhabitants  of 

HiCKLING. 


The  Queen  t;.  Haines  and  Others. 


July  29th. 


INDICTMENT  against  the  defendants  for  disobe-  By  an  act  (u 
dience  to  an  order  of  the  court  of  quarter  sessions  for  «i  f^J.  y^^^^,  ' 
the  city  and  borough  of  Oxford.     The  facts  of  the  case  regulating 

uie  poor  witH' 

were  directed  to  be  stated  in  a  special  case,  and  were  in  the  city 

substantially  as  follows : —  several  parishes 

On  the  7th  of  January,  1843,  a  rate  for  the  relief  of  J^^'^IS^Jj^e 
the  poor  of  the  parish  of  St.  Michael,  in  the  city  of  ^^  'he  mainte- 

'^  nance  of  the 

poor  under  a  corporation  of  guardians. 

By  sect.  25,  it  is  provided,  that  no  rate  for  the  relief  or  maintenance  of  the  poor  shall 
be  collected  in  the  said  united  parishes,  other  than  such  rates  as  are  directed  to  be  raised 
and  collected  by  the  said  guardians. 

By  sect.  30,  the  sums  necessary  for  the  relief  of  the  poor  are  to  be  raised  by  a  regular 
pound  rate,  without  distinction,  throughout  all  the  parishes.  It  also  declares  in  what 
manner  the  rates  required  are  to  be  levied.  By  this  section,  extensive  powers  are  given 
to  the  guardians  as  to  the  management  and  control  of  the  poor  within  the  said  united 
parishes,  and  for  clothing  and  putting  them  out  to  service. 

By  sect.  57,  an  appeal  against  the  rates  imposed  by  the  guardians  is  given  to  any  one 
i^grieved  thereby,  and  the  Court  before  whom  the  appeal  is  to  be  tried  is  to  consist  of 
three  justioes  and  two  guardians  not  justices.  The  decision  of  this  Court  is  declared  to  be 
ftnaL 

Held,  that  the  object  of  the  act  was  to  take  the  city  of  Oxford  out  of  the  general  provi- 
■ons  of  the  poor-laws  of  the  realm,  and  vest  it  in  the  government  of  particular  officers 
therein  appointed,  and  that  no  appeal  to  the  quarter  sessions  would  lie  against  a  rate  made 
hr  ttie  rdief  of  the  poor  under  the  provisions  of  the  act. 

K  2 
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1846.        Oxford,  was  duly  published  and  allowed,  in  which  the 
,j^^"2i^"^      rector  and  fellows  of  Exeter  College  were  rated  at  the 
»•  sum  of  3i  155.  for  chambers,  &c  situate  in  Broad-street, 

valued  at  the  rateable  value  of  200/.     William  Hunt, 
being  rated  in  the  same  rate  for  the  occupation  of  a 
house  in  that  parish,  gave   notice  in  writing  to  the 
defendants,  Haines  and  Foster,  the  churchwardens,  and 
Thurlow  and  Walker,  the  overseers  of  the  parish  of  St. 
Michael,  of  his  intention  to  appeal,  at  the  next  general 
quarter  sessions  of  the  peace  for  the  city  of  Oxford, 
against  the  rate,  on  the  ground  that  the  rector  and  fel- 
lows of  Exeter  College  were  underrated  in  respect  of 
the  yearly  value  of  the  premises  occupied  by  them,  and 
were  not  assessed  in  the  rate  for  certain  messuages,  &c., 
*    occupied  by  tliem  in  the  parish.     The  appeal  came  on 
for  trial  and  was  duly  heard  and  determined  at  the 
quarter  sessions  for   the  city  of  Oxford,   before    the 
recorder,  when  it  was  ordered  by  the  Court  that  the 
rate  should  be  amended  by  altering  the  description  of 
property  occupied  by  the  rector  and  fellows  of  Exeter 
College  and  the  sum  assessed ;  viz.  "  for  rector's  house, 
chambers,  buildings,  and  quadrangles,  at  the  year's  rate- 
able value  of  1232/.,  in  the  sum  of  23/.  2^.,"  and  that  the 
defendants,  who  were  the  respondents  in   the  appeal, 
should  pay  to  Hunt,  the  appellant,  30421  3^.,  for  the  costs 
of  the  appeal     A  copy  of  this  order  was  served  upon 
each  of  the  defendants,  who  refused  to  pay  the  money ; 
whereupon  an  indictment  was  preferred  against  them 
at  the  general  quarter  sessions  for  the  city  of  Oxford, 
by  Hunt,  for  disobedience  to  the  order;    and,  being 
removed  by  certiorari,  came  on  for  trial  at  the  Oxford- 
shire spring  assizes,  1844,  when  the  jury  found  HaiacA 
and  Foster  guilty,  acquitting  Thurlow  and  Walker. 

The  question  (amongst  others)  for  the  opinion  of  this 
Court  was,  whether  the  court  of  general  quarter  sessions 
of  the  peace  for  the  city  and  borough  of  Oxford  had 
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jurisdiction  to  try  the  appeal  under  5  8c  6  Will.  4,  c.  76,         1845. 
8.  105;   if  not,  a  verdict   of  not  guilty  was  to   be     TheQuBBN 
entered.  „  *• 

Haines. 

The  case  was  argued  in  this  term  (a),  by  Pigott^  for 
the  Crown,  and  Whateley^  for  the  defendants.  The 
argument  is  omitted,  as  it  is  sufficiently  noticed  in  the 
judgment 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  case  was  reserved  from  the  Oxford 
assizes  on  several  points,  upon  one  of  which  only  it  has 
been  argued;  and  the  opinion  we  have  formed  upon 
that  makes  it  unnecessary  for  us  to  hear  the  argument 
concluded.  The  question  is,  whether  the  court  of 
quarter  sessions  for  the  city  of  Oxford  had  any  jurisdic- 
tion to  make  the  order  for  the  disobedience  to  which 
Uiis  indictment  was  preferred ;  and  that  will  depend  on 
whether  an  appeal  lay  to  that  court  against  the  rate 
mentioned  in  the  indictment  This  rate  was  certainly, 
in  some  sense,  a  poor-rate ;  but  it  was  made  under  the 
special  powers  of  the  local  act,  which  passed  in  1771  (i), 
for  the  better  regulating  the  poor  in  the  city  of  Oxford. 
That  act  gives  a  specific  mode  of  appeal,  and  does  not 
give  one  to  the  quarter  sessions.  If,  therefore,  the  rate 
is  founded  exclusively  on  this  statute,  then,  as  all  appeals 
to  the  quarter  sessions  must  be  of  express  statutory 
creation,  this  appeal  cannot  be  sustained;  but  if  the 
rate  can  be  considered  as  made  under  the  statute  of 
43  Eliz.  c.  3,  modified  only  in  its  circumstances  or  appli- 
cation by  the  provisions  of  the  local  act,  then,  as  the 
appeal  given  by  the  former  statute  is  not  taken  away 

(a)  May  28th  and  Hist,  before     WtUiams,  and  Coleridge,  Js. 
Lord  Denman^  C.  J.,   Pattetony        ifi)  11  Greo.  3,  c.  14. 


V, 

Hainbs. 
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1845.         expreaely,  nor  by  necessary  implication,  it   may  still 
The  QuKBN    ®3:ist  concurrently  with  that  given  by  the  latter^  and,  in 
this  case,  the  objection  would  not  prevaiL 

To  clear  tlus  point,  many  sections  of  the  local  act* 
must  necessarily  be  examined.  The  general  scheme  of 
the  statute  is,  to  consolidate  a  number  of  parishes  into 
one,  for  the  purpose,  among  others,  of  the  maintenanoe 
and  government  of  the  poor,  as  to  which  the  overseers 
and  churchwardens  of  the  several  parishes  are  eventually 
superseded,  and  a  corporation  of  guardians  substituted. 
By  the  25th  section  it  is  enacted,  that  parish  officers 
should  not,  by  virtue  of  any  law  then  in  being,  make,  save 
as  thereinafter  mentioned,  and  they  are  disabled  to  make 
or  cause  to  be  made  any  other  rate,  assessment,  or  taxa- 
tion whatsoever ;  or  to  rate,  collect,  or  gather  any  other 
sum  or  siuns  of  money,  within  any  of  the  parishes,  or 
from  the  inhabitants  thereof,  or  otherwise,  for  the  relief, 
maintenance  or  employment  of  the  poor  within  and  be- 
longing to  the  said  several  parishes,  other  than  such 
rates  or  taxation,  for  the  clothing,  maintaining,  employ- 
ing, and  otherwise  providing  for  the  poor  of  the  said 
parishes,  as  shall  be  directed  to  be  rated  and  raised  by 
the  said  corporation,  pursuant  to  the  powers  thereby 
^ven,  and  the  purposes  therein  expressed. 

Out  of  this  general  prohibition  are  excepted  rates  or 
sums  of  money  which,  by  any  special  law,  they  the 
parish  officers  are  obliged  to  pay  for  the  relief  and 
provision  of  the  families  of  militia-men,  or  for  any  other 
particular  piu*pose  arising  within  and  falling  to  the 
part  of  the  several  parishes,  and  particularly  directed  by 
other  acts  of  Parliament,  llie  special  framing  of  this 
exception  seems  to  shew  that  the  ordinary  rating  of  the 
poor  under  the  statute  of  Elizabeth,  for  the  genei^l  pur- 
poses of  such  rating,  is  within  the  general  prohibition. 
We  use  the  words  "  general  purposes"  advisedly,  because 
the  saving  seems  to  keep  it  alive  for  the  special  pur-* 
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poees  therein  named.     For  example,  allowance  to  fami-        i846. 
lies  of  militia-men  was  made  as  early  as  poor-rates,  and    j^e  Queen 
the  effect  of  this  saving  would  be  to  authorise  and  com-  *• 

pel  the  overseers  and  churchwardens  to  make  a  pooiv 
rate  in  the  ordinary  way^  and  requiring  the  ordinary 
sDowanoey  and  subject  to  the  ordinary  appeal  for  the 
purpose  of  the  chaise.  Both  these  rates — a  rate  under 
the  statute  of  Elizabeth,  and  one  under  the  local  act — 
may,  therefore,  be  in  existence  at  the  same  time,  which 
shews  clearly  that  they  are  separate  and  distinct  The 
fonner  might  be  made  by  the  overseers  on  their  own 
responsibility ;  they  would  determine  the  amount  to  be 
raised,  and  the  usual  proportions  of  individual  assess- 
ments. With  regard  to  the  latter,  they  would  exercise 
no  discretion  and  incur  no  responsibility  as  to  the  neces- 
sity of  the  rate  or  the  amount  to  be  raised.  They 
would  act  under  the  orders  of  the  guardians  and  be 
ministerial,  exc^t  as  to  proportioning  the  assessment. 
It  is  observable,  that  one  of  the  earlier  acts  made  for  the 
providing  for  families  of  militi»-men,  the  ddrd  Geo.  3> 
c.  8,  s.  8,  apparently  to  meet  the  inconvenience  of  this 
double  rate,  makes  a  spedal  provision  for  the  payment  of 
the  charge  on  the  treasurer  of  the  guardians  of  the  poor 
in  Exeter,  where  a  local  law,  similar  in  many  respects 
to  the  present,  has  long  been  in  force,  for  the  relief  and 
maintenance  of  the  poor  generally  in  that  city.  The 
case  of  Oxford  seems  to  have  escaped  notice,  at  least 
at  that  time. 

The  powers  of  the  guardians  and  the  purposes  of 
the  rate  are  next  to  be  considered.  By  the  30th  section 
it  is  enacted,  after  reciting  that  it  would  be  attended 
with  great  trouble  and  perplexity  to  keep  several 
accounts  of  the  poor,  and  proportionate  sums  necessary 
for  their  support  and  employment  in  each  respective 
parish,  that  the  necessary  sums  shall  be  raised  by  a 
regular  pound  rate,  without  distinction,  throughout  all 
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1845.         the  parishes.     By  the  same  section^  the  guardians  are 
The  QuBEy     ^  assign  the  sums  necessary  to  be  raised  for  maintain- 
^-  ing  and  employing  the  poor,  and  for  other  the  uses  of 

the  corporation,  pursuant  to  the  design  of  the  act ;  and, 
having  so  done,  they  are  to  issue  a  precept  to  the 
parish  officers  of  each  parish,  commanding  them  to  make 
and  levy  the  rate  accordingly.  And  the  parish  officers 
are  by  the  same  section  empowered  to  proceed  in  obe- 
dience to  the  precept.  Thus,  it  appears  that,  without 
entirely  abolishing  the  distinct  existence  of  the  parish, 
or  the  functions  of  the  parish  officers,  the  rate  is  to  be 
made  equally  on  all,  without  any  retrard  either  to  the 

which  may  be  brought  on  the  common  fund  by  each. 
All,  for  these  purposes,  are  treated  as  one  parish.  The 
same  section  requires  expressly  certain  things  to  be  done 
with  regard  to  this  rate,  not  the  same  as,  but  analogous 
to  that  required  by  the  statutes  of  Elizabeth  and 
Geoige  II,  with  respect  to  the  ordinary  poor-rate.  The 
ordinary  poor-rate  must  be  allowed  by  two  justices,  and 
then  published  in  the  parish  church.  The  rate  under 
this  act  is  not  to  be  published,  only  the  sum  intended 
to,  be  raised;  and  the  allowance  by  two  justices  is  .to 
follow,  not  precede  the  publication.  Particulars  such 
as  these  are  unimportant  in  themselves,  but  they  concur 
with  others,  in  shewing  that  the  rate  under  considera- 
tion is  the  creature  of  the  local  act,  and  not  made  under 
the  powers  given  by  the  general  statute. 

But  when  thus  made,  what  are  the  purposes  to  which 
it  is  to  be  applicable?  To  ascertain  these,  we  must 
turn  to  the  earlier  sections  of  the  act.  By  the  10th 
section,  the  guardians  are  authorised  to  rent  or  pur- 
chase premises  to  be  used  as  workhouses,  or  houses  of 
industry.  By  the  13th,  they  may  purchase  and  provide 
such  goods^  chattels,  provisions,  clothing,  utensils,  and 
materials,   as   they    shall  think  proper  for  effectually 
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setting  to  work,  receiving,  employing,  maintaining,  and         i845. 
clothing  of  the  poor  under  their  care  and  power ;  they     xie  Queen 
have,  besides,  the  care  and  power  over,  and  are  to  provide  "• 

for  the  maintenance  and  employment  and  other  ma- 
nagement, according  to  the  act,  of  all  the  poor  in  Ox- 
ford wanting  or  seeking  relief,  and  of  such  other  poor  as 
shall  be  taken  into  the  house  of  industry,  or  under  their 
care ;  some  are  to  be  received,  and  some  are  to  be  com- 
pelled to  come  into  the  house :  these  last  are  idle  and 
disorderly  persons,  who  neglect  or  refuse  to  maintain, 
or  shall  leave,  or  threaten  to  leave  their  families,  not 
being  afterwards  able  to  maintain  themselves ;  and  also 
aU  other  people  who  beg,  seek,  or  want  relief  for  the  time 
being,  and  who  belong  to,  and  ought,  according  to  the 
act  or  by  any  law  in  force,  to  be  relieved  and  provided 
for  by  any  of  the  parishes  in  Oxford.  All  these  may 
be  compelled  to  come  into,  work,  and  dwell  in  the 
house,  and  to  remain  so  long  as  the  guardians  are  of 
opinion  they  are  unable  to  maintain  themselves,  or  can- 
not be  otherwise  sufficiently  provided  for.  They  may 
be  forced  to  work,  and  the  idle  and  disorderly  detained, 
until  by  their  labour  they  have  indemnified  the  corpo- 
ration for  the  expense  they  have  occasioned.  By  the 
16th  section,  poor  children  who  at  any  time  shall  be 
muntained  by  the  said  guardians  shall  be  under  their 
government  until  fourteen,  and  then,  or  sooner,  may 
be  bound  apprentices  to  any  respectable  person  in  Eng- 
land, or  to  any  two  of  the  guardians,  as  trustees  for  the 
benefit  of  the  corporation,  and  be  etnployed  in  any 
trade  or  occupation,  or  in  the  sea  service,  as  the  guard- 
ians shall  think  most  proper ;  and  the  guardians  have 
full  power  to  maintain  and  provide  for  every  such  ap- 
prentice, and,  by  the  act,  have  full  power  and  authority 
over  such  apprentice  who  shall  be  so  bound  to  two 
guardians,  whom,  by  warrant  under  the  seal  of  the  cor- 
poration, they  may  apprehend,  if  he  desert  or  does  not 
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I 

1845.        duly  perform  the  service,  in  any  city,  county,  or  place 

T^T^;;;;^    in  Great  Britain,  and  imprison  or  pimieh,  assign  or  dis- 

«•  charge  him.   Further,  they  may  hire  out  any  of  the  poor 

Haines. 

children  before  the  age  of  fourteen,  and  also  any  other 
person  within  the  said  house,  to  work  in  time  of  hay 
and  corn-harvest,  or  any  other  time,  for  the  benefit  of  the 
corporation,  under  such  payment  and  for  such  time  as 
they  please;  the  poor  persons  are  to  labour  to  the  best  of 
their  power^  and,  after  the  expiration  of  that  contract, 
to  return  with  their  apparel,  allowance  being  made  for 
its  necessary  wear,  to  the  house  of  industry.  If  not, 
they  may  be  apprehended,  and  are  liable  to  have  such 
reasonable  punishment,  and  of  such  sort  as  the  guardians 
shall  direct  And  in  each  and  every  case  or  occur- 
rence whatever,  wherein  any  of  the  poor  shall  not  work 
labour,  obey,  and  perform  the  powers  given  by  the  act, 
and  the  rules  and  ordinances  of  the  said  corporation, 
from  time  to  time,  the  guardians,  or  any  five  or  more 
of  them,  shall  have  authority  at  any  court  to  order  such 
poor  person  or  persons  so  misbehaving  to  be  whipped  in 
the  house  of  correction,  and  to  do  such  task-work,  and 
they  may  generally  inflict  such  confinement  or  reason- 
able  pmuBfament  on  him,  her,  or  them  bo  misbehayiDg. 
as  any  such  court  shall  think  fit  or  reasonable.  By  the 
18  th  section,  in  order  to  carry  into  execution  the  trusts 
reposed  in  them,  the  guardians  are  empowered  to  raise 
the  sum  of  10,000/.  by  the  sale  of  life  annuities,  which, 
by  section  19,  are  to  be  paid  out  of  the  rates. 

It  appears,  then,  that  the  rates  made  under  the  local 
act  are  applicable  to  the  payment  of  annuities,  sold  for 
the  expense  of  providing  the  house  of  industry  and  other 
expenses  incidental  thereto,  among  which  may  be  men- 
tioned the  salaries  of  officers  to  be  appointed  in  any 
office  or  place  thought  needful  by  the  guardians ;  and 
further,  as  regards  the  poor  themselves,  the  rate  is 
made  applicable  to  a  variety  of  purposes,  connected. 
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indeed,  with  their  relief  and  maintenance,  bnt  yet  going        1045. 
far  beyond  that  to  which  the  (odinary  poor-rate  is  by  law     i^^T^     ' 
applicable.     We  have  had  occasion  in  passing  to  men-  «• 

tion  some  extraordinary  powers  vested  in  the  goardians; 
to  these,  among  others,  might  be  added  the  enactment 
in  section  42,  the  main  object  of  which  is  the  settlement 
of  bastards,  but  which  provides  also  for  the  punishment 
of  the  parent8,and  enables  any  two  of  the  guardians,  at 
the  end  of  a  calendar  month  from  the  birth,  and  at  any 
time  after  the  mother  shall  on  oath  have  declared  who 
is  the  father,  if  he  be  one  of  die  poor  under  their  care, 
to  punish  both  father  and  mother  by  whipping,  confine- 
ment to  hard  labour,  or  by  distinguishing  him  or  her 
by  some  badge  or  token  of  the  offence  to  be  affixed  on 
the  most  conspicuous  part  of  the  outside  garment*  We 
Botice  powers  such  as  these,  not  for  the  purpose  of  pass* 
ing  any  opinion  as  to  the  wisdom  or  justice  of  such 
enactments,  but  because  all  these  instances  of  unlimited 
confidence  reposed  and  placed  in  the  guardians  make 
it  a  more  ccMisistent  interpretation  of  the  whole  scheme 
of  the  act,  that  it  was  not  intended  that  there  should 
be  any  appeal  against  acts  done  under  their  authority 
beyond  themselves.  In  the  same  (42nd)  section,  the 
overseers  and  churchwardens  are  especially  allowed  to 
pursue  the  ordinary  means  against  the  father  and  mother 
for  indemnity,  whence  the  argument  arises  of  the  same 
sort  as  that  noticed  above,  in  respect  of  the  families  of 
militia-men;  and  the  general  practical  law  as  to  the 
poor  prevails  only  where  expressly  so  stated. 

The  4 1st  section  is  very  material  in  the  present 
inquiry.  By  it,  the  guardians  and  parish  officers  of  any 
paridi  out  of  the  pale  of  those  united  under  them,  may 
contract  for  the  midntenance  and  employ  of  their  poor 
in  the  house  of  industry,  and,  in  case  this  be  done,  the 
poor  of  such  parish  are  compellable  to  go  to  this  house^ 
and  cannot  be  otherwise  relieved,  and  they  become  sub* 
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184£.        J6Ct  in  all  respect  to  the  rule,  and  powers,  and  punish- 
The  QuBBN     ^^i^te  ^f  ^^^  corporation:  and,  to  indemnify  the  guar- 
V-  dians,  the  overseers  of  the  parish  may  make   a  rate, 

against  which  an  appeal  lies,  not  to  the  quarter  sessions 
of  the  county,  but  to  any  two  justices  residing  next  the 
parish,  within  such  time  after  such  notice,  and  in  such 
form  as  the  act  prescribed  as  to  appeals  against  rates 
made  under  it  in  Oxford.  The  decision  of  the  two 
justices  on  the  appeal  is  expressly  declared  to  be  final. 
We  hardly  know  how  a  stron<rer  indication  of  intention 
to  take  the  whole  matter  out  of  the  general  law  other- 
wise applicable  to  it  could  have  been  given. 

We  now  arrive  at  the  appeal  clause  itself — ^the  37th 
section.  It  applies  in  terms  to  cases  only  where  any 
one  apprehends  himself  to  be  unequally  taxed,  charged, 
or  rated.  In  this  case  the  overseer  is  bound  on  request 
to  shew  the  precept  directing  the  rate,  and  the  rate  itself, 
and  permit  copies  or  extracts  to  be  made.  From  this, 
whether  the  parties  are  aggrieved  on  the  total  amount 
to  be  levied  on  the  city,  or  the  portions  assessed  on  the 
individuals,  they  may  then,  within  a  given  time,  complain 
to  two  justices  of  the  city,  who  are  to  issue  their  sum- 
mons for  the  appearance  of  the  parish  officers  before  the 
three  justices^  of  whom  the  mayor  or  recorder  will  be 
one,  and  two  other  guardians  joined  with  them ;  and,  on 
the  production  before  them  of  the  precept  and  writ,  the 
three  justices,  and  two  guardians  not  being  justices,  form 
the  court  of  appeal  They  are  to  examine  all  parties, 
the  evidence  to  be  taken  on  oath,  and  make  a  final  order 
in  the  premises,  binding  on  the  appellant,  and  on  all  par- 
ties rated  or  liable  to  be  rated  in  the  same  assessment, 
and  on  all  other  persons.  In  case,  therefore,  of  alleged 
inequality  in  rating,  a  final  court  of  appeal  is  expressly 
established,  the  decision  of  which  is  final.  To  this 
extent,  it  seems  clear  that  there  can  be  no  appeal  to  the 
court  of   quarter  sessions;    unambiguous  words,  or  a 
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necessary  implication,  would  be  required  for  the  esta-         1845. 
blishment  of  two  concurrent  and  final  courts  of  appeal     ^he  Quksh 
on  the  same  subject-matter ;  and,  whatever  may  be  the  ** 

extent  of  the  term  "  inequality  of  rating/'  it  is  an  ar- 
gument, that  there  is  by  a  local  act  a  court  of  appeal 
established,  which  shews  that  the  subject  of  appeal  was 
present  to  the  minds  of  the  framers  of  the  act,  and  con- 
sidered to  be  within  the  scheme  of  their  legislation. 
What  the  extent  of  the  term  is  was  much  discussed  in 
the  ai^ument,  and  it  ought  to  receive  a  liberal  interpre- 
tation. We  think  that  a  party  appealing  on  the  ground 
of  inequality  might  certdnly  object,  not  only  to  the 
excess  of  his  own  rating  and  the  too  small  rating  of 
other  individuals,  but  also  to  the  total  omission  of  rateable 
property ;  for  this,  as  well  as  the  former,  occasions  him  to 
bear  an  unequal  or  too  great  a  proportion  of  the  common 
burthen.  It  is  more  doubtful  whether  he  could  object 
that  he  was  rated  for  property  not  properly  within  the 
rate,  but  that,  it  should  be  considered,  is  not  properly  the 
sabject  of  appeal,  but  action ;  for,  in  such  a  case,  the 
overseers  have  rated  him  without  jurisdiction.  The  un- 
satisfactory nature  of  the  court  of  appeal  was  also  made 
the  subject  of  conunent ;  it  may  be  answered,  first,  thus : 
a  court  which  must  contain  at  least  three  justices  of  the' 
peace,  of  whom  one  must  be  the  mayor  or  recorder,  was, 
at  the  time  at  least,  as  competent  a  tribunal  as  the 
quarter  sessions  of  the  district,  probably  even  of  the 
county  at  large,  at  one  or  other  of  which  an  ordinary 
appeal  against  the  rate  might  have  been  tried ;  and  it  was 
not  the  less  satisfactory  mode  of  trial  on  a  question  of 
rating,  because  there  was  power  to  examine  parties  on 
oath.  But,  secondly,  it  must  be  answered  that  the  argu- 
ments, drawn  either  from  the  extent  of  the  jurisdiction  of 
the  court  or  its  competency,  are  but  of  a  secondary  na- 
ture, and  must  not  be  relied  upon  as  really  concluding 
the  matter.     The  first  question  would  really  remain  the 
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Haines. 
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1845.  same,  if  there  wafi  no  court  of  ap})efll  granted  by  the 
TheQuEBK  ^<>^  ^t;  and  that  is,  do  the  makers  of  the  rate  act 
under  any  authority  given  by  the  statute  of  Elizabeth  ? 
If  they  do,  their  act  must  be  subject  to  the  appeal  given 
by  that  statute ;  if  they  do  not^  its  appeal  clause  does 
not  apply,  and  cannot  be  made  by  implication  to  operate 
on  what  has  been  done  altogether  under  another  statute. 
The  examination  of  the  local  act  shews  the  rate  does 
not  take  its  inception  irom  the  parish  officers;  they  nei- 
ther determine  when  it  shall  be  made,  nor  what  shall  be 
its  amount,  nor  have  they  anything  to  do  with  its  em- 
ployment ;  when  collected  and  paid  over  it  is  appro- 
priated, not  to  merely  parochial  purposes — not  to  such 
objects  only  as  the  ordinary  poor-rate  is  confined  to  by 
the  statute  of  Elizabeth ;  nor,  again,  can  it  be  directed 
to  many  collateral  and  special  purposes  to  which  that 
rate  has  been  made  applicable  by  the  subsequent  statutes. 
It  has  been  the  manifest  object  of  the  act  to  take  the 
city  of  Oxford  out  of  the  control  of  the  general  poor- 
law  of  the  realm,  and  to  vest  the  management  of  the 
poor — ^taking  both  those  words  in  the  largest  sense — in 
the  hands  of  certain  officers  specially  created,  to  whom 
larger  powers  are  entrusted  than  have  been  entrusted  to 
paxiflh  officers  or  courts  of  quarter  sessions  genendly. 
Lastly,  we  find  from  examination  that,  whether  wisely 
framed  or  not,  the  system  is,  at  least,  so  complete,  that, 
if  the  statute  of  Elizabeth  had  never  existed,  or  was  ex- 
pressly repealed,  everything  would  have  gone  on  in  the 
city  of  Oxford  without  the  slightest  difficulty,  except,  in- 
deed, that  the  local  act  takes  the  overseers  and  church- 
wardens as  it  found  them,  existing  officers,  and,  as  they 
were  still  to  perform  other  functions  of  their  ofiice 
than  those  vested  in  them  by  the  statute  of  Elizabeth, 
uses  them  for  its  own  purposes ;  it  deals  with  them  as 
it  does  with  justices  of  the  peace,  constables,  and  other 
officers  already  known  to  the  law.     To  this  extent,  and 
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no  further^  the  statute  of  Elizabeth  seems  necessary  to        i845. 
carrying  on  tlie  system  created  by  the  local  act.    "  TheQuBiN 

These  results  of  our  examination  lead  directly  to  the  «• 

conclusion  that  the  quarter  sessions  had  no  jurisdiction 
to  entertain  this  appeal^  and  that  our  judgment  must  be 
f(»r  the  defendants. 

Judgment  for  the  defendants. 


The  Queen  r.  The  Inhabitants  of  New  Sarum.  j^^^  28/A. 

Indictment  for  non-repair  of  a.  bridge.     The  biU  The  .tat.  5  &  6 
was  found  at  the  sununer  assizes,  1843,  and  remoyed  enlarging  the ' 
mto  this  court  by  certiorari     On  the  trial  before  Cress^  ^^t^^^^ 

^  certain  cmeb 

well,  J.,  at  the  spring  assizes  for  Wiltshire,  1844,  by  and  boroogha 

/»    1  •  •  1  !•  1  V       ^'^  England  and 

consent  of  the  parties,  a  special  verdict  was  taken,  by  Wales,  for  the 
which  the  Mowing  facts  were  found :-  S'SoS" 

The  city  of  New  Sarum,  which  is  also  a  borough,  in  the  ^<^  "^^  relieve 

,    ,  ,  *  county  from 

county  of  Wilts,  was  originally  incorporated  by  a  charter  the  repair  of 
of  King  Henry  UI,  and  consisted  of  three  parishes — St.  witSfn^henew 
Thomas,  St.  Edmund,  and  St  Martin.     Other  charters  ^l^J^{ 
were  subsequently  granted  to  the  inhabitants  of  the  city  which,  pre- 

^  "^  ^  "^    TioQstothe 

by  the  name  of  *^  The  Mayor  and  Commonalty  of  the  act,  werewith- 
city  of  New  Sarum,  in  the  county  of  Wilts,"  by  James  ^^g^  ^j  ^g.' 
1(1611),  by  Charles  I  (1630),  andby  Charles  11(1675).  pairibie  by  the 

county  ai  large. 

By  the  charter  of  James  I,  the  mayor,  recorder,  and  ten 
aldermen,  were  appointed  justices  of  the  king,  to  keep 
the  peace  within  the  city  of  New  Sarum,  except  in  the 
Ghiildhall  of  the  city  in  the  time  of  the  sessions  of  the 
peace  then  to  be  holden  for  the  close  of  the  canons  of 
the  said  city ;  and  in  such  three  last-mentioned  charters 
respectively,  there  is  contained  the  following  words : — 
^  And  that  the  justices  of  the  peace  of  us,  our  heirs,  and 
successors,  in  the  county  of  Wilts  aforesaid,  or  any  of 
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1845.        them  hereafter^  within  th^   city  aforesaid   or  liberties 
The  QuBBN     thereof,  shall  not  in  any  manner  intermeddle,  nor  have  or 
I  h  b'ta  ta  f   ^^^i^ciseany  jurisdiction  of  any  causes,  things,  or  matters 
NewSarum.    whatsoever,  which  to  the  justices  of  the  peace  of  the 
city  of  New  Sarum  aforesaid,  by  virtue  of  these  our 
letters-patent,  belong  or  in  anywise  appertain,  so  that 
the  justices  of  the  peace  of  the  said  city  of  New  Sarum 
for  the  time  being,  nor  any  of  them,  enter  into  the  close 
of  the  said  city  of  New  Sarum,  to  do  or  execute  anything 
there,  which  to  the  office  of  justice  of  the  peace  apper- 
tains. 

By  the  2  &  3  Will.  4,  c  64,  intitled  "  4n  act  to 
settle  and  describe  the  divisions  of  counties,  and  the 
limits  of  cities  and  boroughs  in  England  and  Wales,  in 
so  far  as  respects  the  election  of  members  to  serve  in 
Parliament,"  certain  parts  of  the  parishes  of  Fisherton 
Anger  and  Milford,  in  the  county  of  Wilts,  were,  as  to 
the  election  of  members  to  serve  in  Parliament,  included 
.  within  the  limits  of  the  city  of  New  Sarum,  in  the  sche- 
dule to  the  said  act  called  "  Salisbury,"  in  addition  to 
the  three  parishes  above  mentioned ;  and  by  the  5  &  6 
WilL  4,  c.  76,  s.  7,  (Municipal  Corporation  Act), 
the  metes  and  bounds  of  the  city  and  borough  of  New 
Sarum  were  declared,  for  the  purposes  of  that  act,  to  be 
the  same  as  the  limits  settled  and  described  by  the  2  & 
8  WilL  4,  c.  64. 

By  letters-patent  bearing  date  June  3rd,  1836,  a  sepa- 
rate court  of  quarter  sessions  was  granted  to  the  borough 
of  New  Sarum. 

The  bridge,  the  subject  of  the  indictment,  is  called 
Harcourt's  Bridge,  and  is  a  common  and  public  bridge, 
situate  wholly  within  the  said  parish  of  Fisherton 
Anger  in  the  common  highway  there,  and  used  by 
the  public  on  foot,  and  with  horses,  coaches,  carts, 
and  other  carriages.  Before  the  passing  of  the  5  &  6 
WilL  4,  c   76,  the  whole  of  the  parish  of  Fisherton 


TRINITY  VACATION,  8  VICT.  185 

Anger  was  without  the  boundaries  of  the  city  and         i845. 
borough  of  New  Sarum ;  but  the  whole  of  the  bridge,     xhcQ 


OBBN 


as  well  as  100  yards  of  the  highway  adjoining  it,  are  •• 

situate  within  that  part  of  the  parish  of  Fisherton  Anger  Nbw  Sa&um. 
which  is  included  within  the  limits  of  the  borough 
of  New  Sarum  by  that  act  I1ie  borough  of  New 
Sarum  is  not  a  county  of  itself.  The  repairs  of 
Harcourt's  Bridge,  which  is  an  ancient  bridge,  have 
always,  previous  to  the  5  &  6  Will.  4,  c.  76,  been 
made  by  and  at  the  expense  of  the  county  of  Wilts ; 
but  since  the  passing  of  that  act  the  bridge  has  not 
been  repaared  at  alL  There  were  seyeral  counts  in  the 
indictment,  each  of  which  alleged  that  the  bridge  was 
situate  within  the  borough,  and  the  duty  of  the  inha- 
bitants of  the  borough  of  New  Sarum  to  amend  and 
repur  the  bridge  and  the  part  of  the  road  adjoining, 
during  the  whole  time  that  it  had  been  out  of  repair : 
none,  however,  alleged  such  duty  to  have  existed  from 
time  immemorial 

At  the  instance  of  the  prosecutor,  a  concilium  was 
obtuned  in  this  case,  which  came  on  for  argument  23rd 
April,  1845  (a> 

• 

Coekbum,  (Butt  and  Barstow  were  with  him),  for 
the  prosecutor. — The  question  raised  by  the  special 
verdict  is,  whether  a  bridge  formerly  repaired  by  the 
county  at  large,  and  now  included  within  the  limits  of  a 
borough,  as  extended  by  the  2  &  3  Will  4,  c.  64,  is 
repairable  by  the  county  or  the  borough.  This  is  a  case 
of  annexation  by  act  of  Parliament,  but  the  duties  conse- 
quent  thereon  cannot  differ  from  those  which  would 
follow  an  annexation  by  royal  charter;  and,  therefore, 
the  onus  of  repairing  the  bridge  in  question  must  fall 

(a)  Before  Lord  Denman,  C.  J.;  Patteson,  Cderidge,  and  Wight- 
L.  II.  L  N.  B.  C. 
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1845.        on  the  inhabitants  of  the  borough  of  New  Saninii  in 

The  Queen     which  it  is  Situate :  Rex  V.  St.  Peter\  York  (a);  Rex 

••  V.  Norwich  (b\  the  facts  of  which  case  exactly  corre- 

lohabitants  of  .  • 

Nkw  Sabum.    spond  with  those  of  the  present,  00  far  as  the  purpose 
of  the  present  argument  is  concerned,  because  in  ne- 
ther of   them  does   anything  turn   on   the  mode   of 
annexation.     [Patteson,  J. — A  borough  is  not  liable  to 
repair  bridges  unless  immemoriaDy.     Wightmany  J. — 
Prim&  facie  the  repair  is  on  the  county,  and  the  special 
yerdict  finds  that  New  Sarum  is  not  a  county  of  a 
borough.]      The   22  Hen.  8,  c  5,  &  3   (Statute  of 
Bridges)  ediews  that  the  repair  of  a  bridge  decayed  falls 
on  the  county  or  borough,  as  it  happens  to  be  situate 
within   one  or  the    other.      The   same,   too,   appears 
from  the  1  Anne,  c.  18,  and  the  12  Gea  2,  c  29.     By 
the  5th  section  of  the  first  act,  the  intervention  of  ma- 
^strates  is  necessary  in  order  that  the  funds  required 
for  repairing  a  bridge  may  be  raised ;  the  other  statutes 
are  to  the  like  eflfecfc.     Now,  by  the  5  &  6  Will,  4,  c  76, 
8.  Ill,  (Municipal  Corporation  Act),  the  jurisdiction  of 
county  magistrates  is  altogether  ousted  from  boroughs 
which  haye  a  court  of  quarter  sessions  of  their  own ; 
nor,  by  section  112,  can  such  boroughs  be  assessed  to 
the  county  rate ;  and  as  magistrates,  in  the  exercise  of 
their  jurisdiction  as  to  bridges,  must  be  acting  within 
the  limits  of  their  respective  commissions,  2  Inst  703  {e\ 
it  follows  that  if  the  borough  is  held  not  liable  to  repair 
the  bridge  in  this  case,  it  cannot  be  repaired  at  alL     A 
bridge  within  the  limits  of  a  corporate  town  is  a  ^  cor- 
porate building  "  within  the  meaning  of  the  5  &  6  Will.  4, 
c  76,  s.  92. 

Crowdery  {M.  Smith  with  him),  contrL — The  ano- 


(a)  2  Ld.  Raym.  1249.  (b)  1  Str.  177. 

(c)  See  abo  14  Geo.  2,  c.  33. 
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maly  suggested  on  the  other  side  would  not  produce  so         i84/;. 
great  a  hardship  to  this  borough  as  a  decision  that  it  is     xie  Qoekk 
to  be  saddled  with  the  repair  of  a  bridire  which  has  v* 

^  ^  Inliabitants  oi 

always  belonged  to  the  county,  and  has  been  repaired  Nkw  Sarum. 
as  such.  Section  7  of  the  5  &  6  WilL  4,  c  76,  extends 
the  boundaries  of  boroughs  only  ^'  for  the  purposes  of 
that  act ;"  and  this  Court  will  not  allow  a  more  general 
construction  of  the  act  to  be  adopted  unless  the  express 
words  render  it  inevitable:  Beadsworth  y.  Torhing- 
ton  [a) ;  Regina  v.  Deane  {b).  The  sections  referred  to 
on  the  other  side  all  relate  to  boroughs  which  had  pre- 
viously no  exclusive  jurisdiction  of  their  own;  the  92nd 
flection,  too,  directs  the  application  of  the  borough  funds 
to  ^'purposes  to  which,  before  the  passing  of  the  act,  a 
borough  rate  or  county  rate  was  by  law  applicable  in  such 
borough  or  coi^nty  f  and  that  cannot  apply  to  a  case 
like  the  present,  as  here  no  rate  has  ever  been  ap- 
pEcable  to  such  a  purpose  as  the  repair  of  this  bridge. 
If  this  be  a  casus  omissus,  the  Court  will  not  supply  it. 
The  cases  cited  are  not  in  point.  In  Rex  v.  Nor- 
wkhic)  the  dispute  was  between  two  counties;  and  in 
Berv.  St.  Peter%  York  (rf),  the  annexation  of  the  bridge 
had  taken  place  before  the  passing  of  the  22  Hen.  8, 
c  5 ;  and  there  the  charter  expressly  provided,  that  the 
bridge  should  be  within  the  city  of  the  county  of  York ; 
and  a  county  of  a  city  is  a  county  to  all  intents  and 
purposes.  The  indictment  is  wrong :  it  states  that  the 
bridge  is  situate  within  the  borough,  but  that  is  not 
enough.  The  fact  that  a  bridge  is  found  within  a 
finnchise  is  not  sufficient  to  charge  the  inhabitants,  for 
their  liability  only  arises  when  no  one  is  bound  to  repair 
it,  2  Inst.  700.  It  is  not  stated  that  the  borough  has 
repaired  this  bridge  from  time  immemorial,   nor  tiiat 

(fl)  1  Q.  B.  R.  782.  (c)  1  Str.  177. 

{h)  2  Q.  6.  R.  96.  (d)  2  Ld.  Raym.  1249. 
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The  QuEBN 

9. 

lababitants  of 
Nbw  Sarum. 


the  part  annexed  to  the  borough  was  bound  by  imme' 
morial  usage  to  repair  it ;  yet  it  is  laid  down  by  high 
authority  that  the  extent  of  the  territory  chargeable  in 
such  case  is  to  be  ascertained  by  usage  and  custom^ 
and  that  in  default  only  of  usage  or  custom  to  charge  a 
smaller  territory^  the  charge  shall  fall  upon  the  larger ; 
that  is,  upon  the  county.  Com.  Dig.,  Chimin,  (B.  2). 
[They  cited  also  Rex  v.  Stoughton  (a)  and  Rex  v.  Hen- 
don  (A).] 

Cockbum,  in  reply. — The  passage  cited  from  Lord 
Coke  only  amounts  to  this,  that  where  no  other  person 
or  body  can  be  found  by  whom  the  repair  of  a  bridge 
should  be  made,   then  the   repair  should  fall  on  the 
county;   but  if  the  bridge  be  found  to  be  within  a 
franchise,  then  the  franchise  must  repair.     Where  a 
bridge  is  situate  within  the  old  limits  of  a  borough, 
the  borough  funds  would   certainly  be  applicable    to 
the  repair  of  it ;  and  there  is  no  reason  why  the  same 
liability  should  not  arise  when  the  annexation  is  made 
by  act  of  Parliament.   By  the  7th  and  8th  sections  of  the 
5  &  6  Will.  4,  c.  76,  the  limits  of  boroughs  are  to  be  ascer- 
tidned ;  and,  as  no  mention  is  made  in  them  of  county 
bridges  for  the  purpose  of  excluding  them  from  their 
operation,  it  may  be  presumed  that  the  legislature  in- 
tended  bridges   comprised  within  the  new  limits    to 
become,  for  all  purposes,  borough  bridges.      IfFifffU-- 
man,  J. — There  is  the  case  of  Res  v.  The  Justices  of 
Gloucestershire  {c).']     That  was  the  case  of  a  transfer 
from  one  county  into  another,  Bristol  being  a  county 

of  itself. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court. — This  was  an  indictment  against  the  inha- 
bitants of  the  city  and  borough  of  New  Sarum,  for 


(a)  2  Saund.  158,  i.        (b)  4  B.  &  Ad.  628.       (c)  4  A.  &  £.  689. 
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non-repaid  of  a  bridge  and  100  yards  of  the  highway         i845. 
adjoining  the  south  end  thereof.  j^^  Qubbn 

Upon  the  trial  of  this  indictment,  a  special  verdict    ,  ,  . .  ^• 

.        ,  ,        ,         Inhabitants  of 

was  found,  from  which  it  appears  that  the  said  city  Nxw  Sarum. 
was  incorporated  by  three  several  charters,  in  each  of 
which  was  contained  a  non-intromittant  clause ;  more- 
over, that  the  bridge  in  question,  until  the  passing  of 
the  act  of  2  &  3  Will.  4,  c  64,  which  altered  the  extent 
of  certain  boroughs,  was  situate  without  the  borough, 
in  the  county  of  Wilts,  and  had  been  always  repaired 
thereby.  By  that  act  the  borough  of  New  Sarum, 
which  before  had  always  consisted  of  three  parishes, 
was  enlarged  by  the  addition  of  a  portion  of  two 
other  parishes,  (one  Fisherton  Anger),  which,  before 
the  aet,  were  no  portion  of  the  borough.  The  bridge 
in  question  and  the  hundred  yards  of  highway  adjoining 
thereto,  are  in  the  parish  of  Fisherton  Anger,  and  part 
of  the  borough*  It  further  appears  that  the  metes  and 
bounds  of  the  borough,  so  altered  by  the  act  of  2  &  3 
WilL  4,  c.  64,  were  adopted  by  the  subsequent  act  of 
5  &  6  WilL  4,  c.  76y  "for  the  purposes  of  that  act." 
And  as  these  statutes  are  referred  to  in  the  special 
verdict,  and  were  (especially  the  latter)  made  the 
principal  matter  in  discussion,  it  may  be  convenient  to 
consider  them  first. 

The  act  of  2  &  3  Will.  4,  c  64,  may  be  dismissed 
with  a  short  notice,  inasmuch  as  it  plainly  had  no 
reference  whatever  to  a  case  like  the  present,  as  the 
title  itself  imports,  that  being  "  An  act  to  settle  and 
describe  the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales,  in  so  far  as 
respects  the  election  of  members  to  serve  in  Parlia- 
ment*" It  was  obvious  that  it  had  no  reference  to 
anything  but  the  intended  change  in  the  representation 
of  the  country.  The  latter  act,  5  &  6  WilL  4,  c.  76, 
was  principally  under  consideration  before  us.     And 
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1846.        with  respect  to  this,  also,  it  seems,  upon  egaminfttian, 

The  OuBBN      ^  ^  clear,  that  no  such  case  as  the  present  was  oontem- 

V'  plated,  the  whole  statute  embracing  different  objects, 

Inhabitante  of  ,,.  .,,...  i«i»^i 

Nbw  Sarum.  and  having  past  entiielj  aho  mtmtu, — ^tne  title,  in  truth, 
being  suffioientlj  descriptive  of  its  purpose,  whidi  is, 
^^  An  act  to  provide  for  the  regulation  of  municipal 
corporations  in  England  and  Wales ;"  that  is,  to  effect 
a  change  in  the  constitution  of  corporate  towns  taking 
their  limits  and  boundaries  as  thereby  provided. 

And,  in  the  first  place,  it  is  to  be  observed,  that  there 
is  no  direct  provision  for  the  case  before  us:  that, 
indeed,  was  not  contended  for  in  argument,  because,  if 
any  such  could  have  been  found,  there  would  have  been 
an  end  of  the  question.  Nor  do  we  think  that  it  is 
provided  for  indirectly ;  by  which  is  meant,  that  there 
is  no  provision  for  additional  expenditure  by  reason  of 
a  new  liability  of  this  description ;  though  many  pro* 
visions  are  made  for  other  expenses  occasioned  by  the 
operation  of  the  act  For  instance,  in  sect.  24  it  is 
enacted,  that  certain  trifling  expenses  incurred  by  the 
making  lists,  and  matters  connected  therewith,  shall  be 
defrayed  out  of  the  borough  fund.  By  sects.  66  and  67, 
the  compensation  to  retiring  officers  is  to  be  made  in 
the  manner  prescribed,  and  is  also  charged  upon  the 
borough  fund.  And  even  in  sect.  92,  which  defines 
^^  the  borough  fund," — of  what  it  is  to  be  composed,  and 
how  supplied^ — though  many  expenses  are  specified, 
there  is  none  bearing  any  resemblance  to  this  new 
liability  arising  from  the  addition  of  a  new  district  for 
another  purpose.  Other  instances  might  be  noticed, 
but  we  shall  be  content  with  one  more.  In  sect.  114, 
provision  is  made  for  payment  to  the  treasurer  of  any 
county  which  shall  have  incurred  expense  in  the  prose- 
secution,  maintenance,  and  punishment,  transport,  and 
conveyance)  of  offenders  committed  for  trial  to  the 
assizes  of  such  county  from  boroughs  having  a  separate 


TRJNITY  VACATION,  8  VICT. 


141 


court  of  quarter  sessions,  (New  Sarum  is  one),  and 
that  payment  is  fo  come  from  the  borough  fund. 

It  18  true  that  there  are  clauses  in  the  act  calculated 
to  create  sufficient  difficulty ;  but  whether  they  go  far 
enough  to  sustain  the  argument  for  the  prosecution  re- 
mains to  be  considered.  And  with^this  view,  it  may 
not,  perhaps,  be  needful  to  refer  to  more  than  sect.  112, 
because  that  argumentsubstantially  was/  that  the  borough 
of  New  Sarum  being  withdrawn  from  contribution  to 
the  county  rate,  therefore  it  is  liable  to  the  repair  of  the 
bridge  in  question ;  and  the  provision  is,  ^^  that  after  the 
grant  of  a  separate  court  of  quarter  sessions  to  any 
borough^  (New  Sarum,  we  have  seen,  has  such),  and  no- 
tice thereof  to  the  derk  of  the  peace  of  the  county  in 
which  the  borough  is  situate,  it  shall  not  be  lawful  for  the 
justices  of  the  peace  for  such  county  to  assess  any  mes- 
suages, lands,  tenements,  or  hereditaments  within  such 
borough  to  any  county  rate  thereafter  to  be  made,  but 
every  part  of  such  borough  shall  be  thenceforward  wholly 
free  and  discharged  from  contributing  to  any  rate  or  as- 
sessment of  and  for  such  county."  There  is  a  trifling 
exception  to  this^  not  material  to  be  observed  upon^  which 
refers  chiefly  to  sect  114^  before  noticed. 
^  Beliance  was  also  placed^  in  behalf  of  the  prosecution, 
upon  the  enactment  in  the  Statute  of  Bridges,  (22  H.  8, 
c  5,  s.  2),  which  is  as  follows : — After  reciting,  **  that  in 
many  parts  of  the  realm  it  cannot  be  known  what  part  of 
the  district,  city,  borough,  &c,  ought  to  make  bridges  de- 
cayed," it  is  enacted^  s.  3, "  that  in  every  such  case,  tlie  said 
bridges,  if  they  be  without  the  city  or  town  corporate, 
shall  be  made  by  the  inhabitants  of  the  shire  or  riding 
within  which  the  said  bridge  decayed  shall  happen  to  be ; 
and,  if  it  be  within  any  city  or  town  corporate,  then  by 
the  inhabitants  of  such  city  or  town  corporate." 

It  is  material,  however,  to  consider  what  is  the  state 
of  the  law  with  respect  to  the  repair  of  bridges.     Now,  it 


1845. 
The  QuBsw 

V. 

InhabitanU  of 
Nxw  Sarum. 
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1845.        is  to  be  remembered,  that  the  Statute  of  Bridges  created 

j^^"^[^jj    no  new  liabilities.     That  is  expressly  recognised  by  the 

^'  learned  Judires  in  the  case  of  Rex  v.  Tlie  West  Riding  of 

Inhabitants  of  ,^  ^    ,.  ,  ^         ,  . ,       j     ,      ?. 

Nsw  SA.&UM.    Yark8hire(a)y  (which  has  always  been  considered  a  leading 
authority  upon  this  subject),  and,  indeed,  follows  directly 
from  the  reading  of  Lord  Coke  himself  upon  the  said 
statute  (2  Inst.  700);  and,  accordingly,  no  indictment  has 
been  sustained,  before  or  since  the  statute,  which  charged 
any  district,  (including  a  city  and  town  corporate),  not  a 
county,  with  liability  to  repair  simply,  which  is  suffi*- 
cient  in  the  case  of  a  county,  because  upon  that,  as  Lord 
Coke,  in  his  reading,  observes,  and  is  well  known,  a  prim& 
facie  liability  is  cast.    In  the  case  of  Rex  v.  Eccle8field(J})y 
in  the  judgment  of  the  Court  it  is  said,  that  the  case  of 
counties  and  bridges  within  them  is  analogous  to  that 
of  parishes  and  highways  situate  within  them ;  as  to 
which  it  is  familar  law,  that  the  parish  cannot  discharge 
itself  by  fixing  a  township  or  other  district  within  ity  with- 
out shewing  immemorial  usage  as  against  such  township 
or  district.    It  has,  indeed,  been  questioned,  in  the  case  of 
Rex  V.  The  Inhabitants  of  the  West  Riding  of  Yorkshire  (c), 
whether,  where  a  county  sought  to  throw  the  repair  of 
300  yards  of  the  highway  at  the  end  of  and  adjoining  to  a 
bridge  upon  an  inferior  district,  (township  of  Leeds),  some 
consideration  for  the  liability  of  such  district  ought  not 
to  have  been  stated  in  the  indictment :  it  was  held,  how- 
ever, that  the  statement  of  immemorial  usage  was  suffi- 
cient: but  that  such  statement  is,  in  such  case,  abso* 
lutely  necessary,  is  undoubted.     It  follows,  therefore, 
that  the  statement  in  the  Statute  of  Bridges,  '*if  it  be 
within  any  city  or  town  corporate,  then  to  be  made  by 
the  inhabitants  of  such  city  or  town  corporate,"  is  to  be 
understood  with  the  qualification  which  we  have  noticed, 
and  that  the  borough  of  New  Sarum  never  could  have 

(o)  2  East,  342.        (5)  1  B.  &  A.  348.        (c)  4  B.  &  A.  623. 
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been  liable  by  virtue  of  that  statement^  the  repairs  hav-       J^Qi5, 
bg  always  beea  performed  by  the  county.  Tho  Quxen 

The  question,  therefore,  is,  whether  the  stat.  5  &  6  inhtbrunts  of 
WilL  4,  c.  76,  has  had  the  effect  of  changing  the  legal  N«^  Sabum. 
liability.  That  such  a  change  could  only  be  effected  by 
means  of  an  act  of  Parliament,  there  can  be  no  doubt. 
That  the  act  in  question  was  passed  without  reference 
to  the  case  which  has  arisen,  and  was  wholly  unforseen 
amongst  the  extensive  alterations,  entirely  of  a  different 
description,  then  in  contemplation,  we  have  already  had 
occasion  to  observe.  It  may  be  an  inconvenience,  per- 
haps, and  an  inconsistency,  that  the  part  of  Fisherton 
Anger  which  is  now  within  this  borough  should  be  re- 
lieved from  all  contributions  towards  the  county  rate, 
and  that  a  bridge  situate  within  the  extended  limits  of 
the  borough  should  be  still  repaired  by  the  county,  de- 
prived, by  the  effect  of  the  act  of  Parliament,  of  any 
assistance  from  the  newly  added  part  of  the  borough. 
But  the  case  of  a  bridge  such  as  this  will  remain  as  be- 
fore, at  least  common  to  the  borough  and  the  county ; 
and,  considering  that  the  inhabitants  of  the  borough  harve 
to  sustain  alone  the  borough  rate,  there  would  be  some 
inconvenience  in  casting  upon  them  also  the  entire  charge 
of  maintaining  the  bridge,  which,  before  the  newly  added 
part  of  the  borough,  they  only  shared  with  the  rest  of 
the  county.  At  all  events,  it  seems  to  us  to  be  a  case 
for  legislative  interference,  if  required,  and  that  it  is 
safer  to  allow  the  inconvenience  to  continue,  than  by 
doubtful,  it  may  be  somewhat  forced  construction,  to 
change  the  legal  liability,  which,  before  the  passing  of  the 
act,  had  long  been  settled. 

Upon  the  whole,  we  are  of  opinion  that  our  judgment 
must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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Nov.  I2tk. 

An  order  of  a 
coart  of  qaar> 
ter  sesBioQs, 
that "  no  officer 
of  their  court 
shall  thereafter 
take  or  demand 
any  fee  or  pay- 
ment whatever 
from  any  de- 
fendant in  cases 
of  misdemean- 
our," may  be 
remoTed  by 
certiorari. 

A  table  of 
fees,  duly  made 
and  sanctioned 
under  57  Greo. 
3,  c.  91 ,  au- 
thorising fees 
to  be  taken 
from  defend- 
ants in  misde. 
meanours,  is 
legal,  and  an 
order  of  ses- 
sions ordering 
officers  not  to 
take  such  fees 
is  illegal. 


The  QuBEN  V.  Coles. 

IN  MichacImaB  Term,  1844,  Crawder  had  obtained  a 
rule  nisi  caUing  upon  the  justices  of  Somersetshire  to 
shew  cause  why  a  writ  of  certiorari  should  not  issue  to 
remove  into  this  Court  an  order  made  by  them  at  the 
general  quarter  sessions  of  the  peace  holden  at  Taunton 
on  the  I5th  of  October,  1844,  whereby  it  was  ordered 
tiiat  ''  no  officer  of  that  court  should  thereafter  take  or 
demand  any  fee  or  payment  whatever  from  any  defend- 
ant in  cases  of  misdemeanour." 

The  circumstances  under  which  the  order  was  made 
were  fully  set  out  in  the  aMdavit  of  Mr.  Coles,  the  clerk 
of  the  peace,  as  well  as  the  usage  observed  in  the  county 
of  Somerset  with  respect  to  fees  payable  by  defendants 
in  misdemeanours :  see  Begina  v.  The  Justices  of  Somer- 
setshire (a).  No  cause  being  shewn  against  the  rule,  it 
was  made  absolute.  On  the  order  being  brought  up  by 
this  certiorari,  a  rule  to  shew  cause  why  the  order  should 
not  be  quashed  was  obtained,  and  enlarged  by  consent, 
against  which — 


(a)  Ante,  Vol.  1,  p.  441.  setshire  was  set  out  in  the  afH- 
The  table  of  fees  used  by  the  davits,  and  contained,  amongst 
clerk  of  the  peace  in    Somer''    others,  the  following  items  ; — 
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Sir  F.   TTiesigery  Attoniej-General,    Sir  F.   Kelly,         1845. 
Solicitor-General,  and  JHf.  Smith,  now  shewed  cause. —     The  Qdbkk 
It  would  seem  that  any  argument  on  the  validity  of  the  ^' 

order  now  before  the  Court  is  rendered  unnecessary  by  a 
recent  act  of  Parliament,  the  8  &  9  Vict,  c  114,  whidi 
has  extended  the  proyisions  of  the  55  G«o.  3,  c.  50,  and 
abolished  all  fees  from  defendants  in  cases  of  misde- 
meanour. But  if  the  Court  should  not  give  this  effect 
to  the  act,  then  it  is  submitted  that  the  order  in  ques- 
ticm  is  not  such  a  one  as  can  be  brought  up  by  certio- 
laii  In  Bex  v.  Lloyd  (a),  it  is  stated  by  Bulkr,  J., 
referring  to  the  case  of  Bex  v.  Lediard  (6),  "  that  a  cer- 
tiorari does  not  lie  to  remove  any  other  than  judicial 
acts."  Acts  merely  ministerial  are  not  the  subject  of  a 
certiorari ;  and,  therefore,  this  order,  which  is  only  a  direc* 
tion  given  by  the  justices  to  their  own  officer  for  the 
r^ulation  of  his  particular  duties,  cannot  be  so  re- 
moved. [^Coleridge,  J. — Suppose  an  order  of  justices  to 
pay  certain  expenses  out  of  the  county  purse;  would  not 
that  be  a  judicial  order,  and  removeable  by  certiorari  ?] 
Not  unless  the  certiorari  were  given  by  a  particular 

Indictment  for  an  assault  Indictment  for  an  aasault 
or  misdemeanour,  dis-  or  misdemeanour,  dis- 
charged before  traverse  charged  after  traverse 
by  agreement  with  the  by  agreement  with  the 
prosecutor    after    pro-  prosecutor: 

cess  issued  :  «.    d, 

s,    d.    Order  to    discharge  tra- 

Warrant.        .        .        .50  verse  recognizance        .    5    0 

Appearance    •        .        .40  Order  to  withdraw  plea. 

Pleading  guilty,  and  sub«  and  withdrawing  same    12    0 

mission       .        .        .  12    6  Pleading  guilty,  and  sub* 

Order  to  discharge  recog-  mission      .        •        .  12    6 

nizanoe       •        .        .  12    6  Reading  release  and  filing 

Reading  and  filing  release    2    0  same  .        .                 .20 


(a)  Cald.  309.  (6)  8ayer,  6. 
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1845.         statute.     In  Rex  t.  Lediard  (a),  it  was  held  that  a  cer- 

.^^^^     tiorari  would  not  Ue  for  removing  a  warrant  of  a  justice 

V-  of  the  peace;  and  the  distinction  is  there  drawn  between 

COLBS. 

judicial  proceedings  and  those  merely  ministeriaL  In 
Jacob's  Law  Dicdonary,  a  certiorari  is  said  to  be  a  writ 
directed  to  the  ^^  judges  or  officers  of  inferior  courts, 
conunanding  them  to  certify  or  to  return  the  records  of 
a  cause  depending  before  them  i^  but  here  no  cause  is 
depending,  and  no  proceeding  can  be  adyanced  by  bring- 
ing up  this  order;  consequently  this  Court  can  give  no 
better  justice  in  any  cause  already  on  foot,  but  can  only, 
if  they  entertain  it  at  all,  give  a  general  opinion  on  a 
general  point  of  practice.  The  various  cases  in  which  a 
certiorari  lies  seem  to  be  all  brought  together  in  the 
work  last  cited;  but  under  none  of  them  can  the  order 
now  before  the  Court  be  arranged.  [Lord  Denman, 
C.  J. — Is  not  this  order  made  by  a  judicial  body,  and, 
is  it  for  those  who  issue  it  to  say  it  has  no  effect?]  If 
the  order  is  altogether  illegal,  it  may  be  treated  as  a 
mere  nullity.  [^Coleridgey  J. — ^You  cannot  argue  that, 
because  it  is  a  nullity,  it  cannot  come  before  this  Court.] 
It  may  be  entirely  disregarded.  If  a  certiorari  will  lie 
in  such  a  case  as  this,  there  can  be  no  direction  of  an 
inferior  court  to  any  of  ita  officers,  which,  if  reduced  to 
writing,  may  not  be  brought  here  in  the  same  way. 

But,  assuming  the  order  to  be  legal,  it  is  for  the  other 
side  to  shew  that  the  fees  which  it  prohibits  are  legal 
also.  Their  legality,  however,  must  depend  on  the 
common  law,  on  prescription,  or  on  a  particular  statute. 
It  is  clear  that  they  are  not  sanctioned  by  common  lavr^ 
as  the  office  of  clerk  of  the  peace  is  certainly  of  later 
creation  than  the  time  of  legal  memory  (6).  In  2  Inst. 
210,  the  Statute  of  Westm.  1,  c  26,  prohibiting  the 

{a)  Sayer,  6.  {b)  See  Harding  v.  Pollock,  6  Bing.  25. 
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ofifioers  of  the  Crown  from  taking  fees,  is  stated  to  be        i845. 
an  aflirmation  of  the  common  law,  and,  in  4  Inst  274,  it.   -I^  J 
is  said  that  a  clerk  of  a  market,  who  is  a  king's  officer,  «. 

C0LB8« 

cannot  prescribe  against  the  Statute  of  Westm.  1.  If  it 
should  be  contended,  that,  although  there  is  no  legal 
prescription  to  sanction  the  fees  against  which  the  order 
has  been  made,  yet,  that  by  long  usage  and  custom,  they 
are  sufficiently  warranted,  such  usage  and  custom  must, 
at  any  rate,  be  shewn  to  be  uniform  and  invariable; 
whereas  it  is  ascertwied  and  stated  in  the  affidavits  be- 
fore the  Court,  that  in  different  counties  throughout  the 
kingdom  the  fees  paid  to  clerks  of  the  peace  are  various 
in  amount,  and>  in  some,  never  collected  at  all  (a).  [  Cole^ 
ridge,  J. — The  variation  in  amount  does  not  seem  ma- 
terial, as  they  may  have  been  altered  and  variously 
settled  by  different  judges  of  assize ;  and,  where  none 
are  taken,  there  the  Judges  may  have  struck  them  out.] 
Neither  is  there  any  act  of  Parliament  which  creates 
such  fees  to  be  paid  to  the  clerk  of  the  peace  as  this 
order  forbids.  By  the  57  Geo.  3,  c.  91,  magistrates  at 
quarter  sessions  were  not  empowered  to  create  fees,  but 
only  to  ascertain  and  settle  them  by  excluding  or  in- 
serting them  in  the  tables  to  be  made  in  pursuance  of 
that  act.  If,  therefore,  the  table  of  fees  now  used  by 
Mr.  Coles  be  construed  as  authorising  fees  from  defend- 
ants in  misdemeanour,  it  is  illegal ;  if  it  does  not  bear 
such  a  construction,  then  the  present  order  does  not  affect 
it,  and  the  interference  of  this  Court  is  not  required  (&). 
[They  cited  also  Bacon's  Abridgement,  Fees  (A);  Dal- 
ton's  Just^  B.  1,  c  41 ;  and  Fleetwood  v.  Finch.'] 

CrowdeTy  Kinglake^  Serjt.,  and  Moody,  contrsL — It  is 

{a)  It  was  stated  in  an  affida-  counties  and  seventy -four  bo- 

vit  of  Mr.  Escott,  one  of  the  jus-  roughs  in  the  kingdom,  no  fees 

tices,  that  it  appeared  by  returns  are  paid  to  the  clerk  of  the  peace. 
to  Parliament,  that,  in  thirty-two        (Jb)  2  H.  Bl.  220. 
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1845.        too  late  now  for  the  other  side  to  contend  that  tins  order 
The  Qtjbin    '^  *  nullity,  and  not  removeable  by  certiorari ;  that  should 
_  «•  have  been  stated  before  this  rule  was  enlarged :   Bex  v. 

Hartshorn  (a).  [Lord  Denmariy  C.  J. — ^We  have  no 
doubt  that  this  is  a  judicial  order,  and  properly  before 
the  Court.]  Then,  as  to  its  validity.  There  can  be  no 
doubt  that  the  table  of  fees  used  by  Mr.  Coles,  whichwas 
settled  and  sanctioned  in  accordance  with  the  proviraons 
of  the  57  Geo.  3,  c  91,  does  contain  certain  fees  to  be 
received  from  defendants  in  misdemeanour.  [Lord 
Denmariy  C.  J. — ^It  is  contended  on  the  other  side  that 
the  57  Geo.  3,  c  91,  does  not  authorise  such  fees  from 
defendants.]  It  seems,  however,  to  recognise  them,  and 
the  55  Geo.  3,  c.  50,  certainly  does  so  by  inference  in 
some  cases,  as,  in  sect.  4,  the  fees  payable  by  ^'  traversers 
not  in  prison,"  are  left  as  they  were  before  that  act 
passed.  The  recognition  of  them,  therefore,  in  an  act 
of  Parliament,  affords  a  strong  argument  against  their 
illegahty.  [Lord  Denman,  C.  J. — Does  not  the  last 
act,  8  &  9  Vict  c  114,  abolish  fees  from  defend- 
ants?— what  defendants  are  not  contemplated  by  it?3 
That  act  refers  only  to  persons  acquitted  or  not  prose- 
cuted. In  this  table  there  are  fees  on  conviction,  in- 
cluding those  that  would  have  been  abolished  by  the  act 
if  the  defendant  had  been  acquitted.  In  respect  to 
those,  therefore,  the  table  is  still  valid ;  also  with  re- 
spect to  fees  taken  from  defendants  who  enter  into 
recognizances  to  prosecute  a  traverse,  and  others.  The 
order,  therefore,  which  is  now  impeached,  cannot  be 
considered  a  nullity,  as  it  is  directed  against  fees  which 
have  usually  been  paid,  which  have  received  the  sanction 
of  the  Judges  of  assise,  and  which  are  not  forbidden  by 
any  act  of  Parliament.  There  is  only  one  legal  mode 
of  effecting  what  the  justices  desire,  and  that  they  have 

(a)  2  Burr.  745. 
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neglected  to  adopt.   [They  cited  1  Bum's  Just.  (D'Oyly ),        1846. 

p. 624 ;  Regina  v.  Baher  (a),  Regina  v.  Bishop  (i) ;  and  TheOuiaN 
Begina  v.  The  Justices  qf  Somersetshire  (c\  and  were  then  v- 

■stopped  by  the  Court.] 

Lord  DsNMAN,  C.  J. — It  appears  to  me  that  this 
order  caanot  possibly  be  sustained.  The  first  document 
to  which  I  refer  is  the  table  of  fees^  established  in  the 
year  1826,  under  the  authority  of  the  act  of  Parliament, 
and  with  the  sanctioA  of  the  two  Judges  who  travelled 
the  circuit  at  that  time.  That  is  prim&  facie  a  state- 
ment not  only  of  fees  which  ought  to  be  paid  from 
thenceforth,  but  of  the  fees  which  had  been  ascertained 
as  legally  due ;  that  appears  to  me  to  be  the  fair  import 
of  the  statute  under  which  that  document  was  made. 
They  had  no  power  to  create  fees,  that  is  quite  dear, 
but  they  had  power  to  ascertain,  settle,  and  prescribe 
what  fees  for  the  future  should  be  taken ;  meaning,  how- 
ever, that  the  fees  to  which  their  authority  was  to  be 
appUed  should  be  fees  to  which  the  party  had  been  en- 
titled before. 

Now,  I  am  not  sure  that  the  argument  may  not  be 
right,  when  it  is  said  that  that  alone  would  be  su£Scient, 
Uiat  authority  being  exercised  by  a  court  of  justice  in 
the  first  place,  and  with  the  sanction  of  the  Judges  in  the 
second  place,  under  the  authority  of  that  act  of  Parlia- 
ment. But,  in  addition  to  that,  I  think  it  is  perfectly 
dear,  irom  the  55  Geo.  3,  c.  50,  that  fees  of  this  de- 
scription were  formerly  payable  on  the  part  of  defend- 
ants; and  if  we  can  see  clearly  that  they  were  fees 
before  that  time  by  law  recognised  as  payable  on  the 
part  of  defendants,  then  it  is  quite  dear  that  the 
sessions  have  assumed  to  do  more  than  they  had  any 

(a)  7  Ad.  &  E.  902.     (b)  Car.  k  M.  302.     (c)  Ante,  Vol.  1 ,  p.  441 . 
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1845.        right  to  do^  when  they  have  said  no  fees  for  the  future 

TheOuEBN     ^^^  ^^  P^^  ^^  ^^  P^^  ^^ defendants ;  and  upon  this 
V,  yery  short  gi^ound,  having  this  matter  brought  before 

U89 — a  judicial  order,  as  I  consider  it,  prescribing,  in 
an  important  matter,  the  future  rights  of  an  officer  of 
that  court  as  affecting  all  persons  in  one  capacity  that 
may  come  before  it, — ^I  think  we  are  bound  to  say,  that 
the  sessions  have  assumed  to  do  that  which  evidently 
in  this  short  view  of  the  case  they  had  no  power  to  do. 
I  think,  therefore,  we  are  not  at  liberty  to  decline  exercis- 
ing our  jurisdiction  on  the  case ;  not  that  we  are  bound 
in  all  cases  where  we  think  right  has  not  been  done  to 
interfere;  but,  in  a  case  of  this  great  importance,  I 
think  that  we  ought  to  tell  the  court  of  quarter  ses- 
sions that  they  have  not  proceeded  as  the  law  warrants 
them  in  proceeding. 

My  opinion,  therefore,  is,  that  this  order  must  be 
quashed. 

Williams,  J. — It  was  properly  conceded  by  the  At- 
torney-General that,  if  in  a  single  instance  there  was  a 
fee  legally  claimable  by  the  clerk  of  the  peace,  this 
order  could  not  be  supported,  inasmuch  as  it  attacks 
all,  without  exception ;  and,  therefore,  whether,  if  the 
order  be  set  aside  on  such  a  ground  as  that,  much  pro- 
gress is  made  in  the  settlement  of  differences  whidi 
were  said  to  exist  in  the  west,  I  very  considerably  doubt ; 
but,  however,  be  that  as  it  may,  the  question  is  simply 
and  solely,  whether  the  order  <»uq  be  sustained. 

Now,  for  the  reasons  which  I  wDl  not  go  over,  stated 
by  my  Lord  Denman,  I  think  that  there  is  a  presumption  to 
be  derived  from  the  57  Geo.  3,  c.  91, — which  does  not  say 
justices  may  make  new  fees,  but  settle  fees, — that  there 
must  be  fees  existing  in  point  of  law,  which  it  was  within 
their  competency  andjuri^ictionto  regulate  and  settle; 
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and  thaty  certainly,  is  carried  iiirther  a  great  deal  hj  the        i845. 
55  Geo.  3,  c  50,  because  there,  I  think,  there  is  a  more     ^Tie  Qubbn 
distinct  recognition  of  fees  being  due  and  payable  to  the  v- 

deric  of  the  peace  on  such  occasions.  The  statute  8  &  9^ 
Vict  c.  1 14,  might  have  the  effect  of  inducing  that  hesita*^ 
tion  on  thepart  of  the  Court  to  which  his  Lordship  alludes ; 
nay,  if  it  should  be  seen  that  the  order  only  did  that 
which  an  act  of  Parliament  since  passed  had  done,  there 
might  be  reason  for  doubting  whether  we  ought  to  in- 
terfere at  all  to  quash  such  an  invalid  order :  but  then 
it  aeems  to  me,  on  adverting  to  that  act  of  Parliament, 
to  be  quite  clear  that  there  are  certain  stages  of  proceed- 
ings and  fees  payable  thereon,  to  which  this  act  of  Par- 
liament clearly  does  not  apply.  It  certainly  does  not 
apply  to  those  fees  due  and  payable  in  respect  of  tra- 
versers, that  class  of  fees  which  is  in  the  course  of  pro- 
ceeding. It  appears  to  me,  therefore,  that  this  order  has 
an  effect  which  is  untouched  by  the  act. 

Coi^ERiDOE,  J. — I  am  entirely  of  the  same  opinion. 
All  that  I  shall  say  will  be  limited  to  the  last  matter 
under  discussion.  It  appears  to  me  that  the  order  is 
inconsiBtent  with  what  has  been  done  in  that  table  of 
fees  tmder  the  57  Geo.  3,  c  91,  and  that,  therefore,  this 
really  is  the  question,  which  of  the  two  takes  the  legal 
view  of  the  matter. 

Now,  I  think,  the  argument,  before  coming  to  the 
question  of  the  table  of  fees,  was  certainly  taken  higher 
and  larger  than  the  truth  can  warrant,  when  so  much 
was  said  about  the  only  foundation  of  fees  being  pre- 
scription, limited  afterwards  by  the  Attorney-General  to 
ancient  usage  and  statute.  I  think  it  can  hardly  be 
put  so  high  as  that;  we  know  very  well  the  clerk  of  the 
peace  is  an  officer  certainly  created  within  the  time  of 
memory^  but,  when  created,  from  the  moment  the  justices 

VOL.  II.  H  N.  S.C. 
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1845.        were  obliged  to  hdid  quarter  sessions,  it  became  an 

.|^Uq^^     analogous  office  to  that  \7hich  was  probably  a  prescrip- 

^  ^'  tive  immemorial  one,  the  clerk  of  assize ;  and  one  may 

C0LB8.  ^ 

Tery  weU  beUeve,  that  a  court  of  justice  having  been 
then  lawfully  constituted,  and  officers  being  necessary  tor 
the  administration  of  justice  in  that  court,  fees  would  then 
be  paid  to  that  officer  at  that  very  early  period  on  some- 
thing like  an  analogy  with  those  which  were  paid  to  the 
analogous  officer  at  the  court  of  assize,  oyer  Bsid  terminer, 
and  gaol  deliyery,  that  is  to  say,  the  clerk  of  assize;  but 
it  seems  to  me  that  we  went  far  too  wide  in  going  into 
that  matter,  because  I  rather  prefer  to  put  it  and  bring 
it  down  to  the  modem  statute,  to  the  authority  under 
which  that  table  was  created,  and  to  see  how  far  what 
was  then  done  was  justified  in  point  of  law. 

Now,  the  statute  authorises  the  justices,  in  the  first 
place,  to  ascertain  and  settle  the  table  of  fees  and  allow- 
ances ;  that  is  to  be  done  in  a  very  deliberate  manner ; 
first  at  one  session,  if  approved  there,  then  to  be  brought 
to  another,  and  ratified  and  confirmed  at  that  session ; 
but  that  is  not  all,  for  after  ail  it  must  be  submitted  to 
another  and  a  totally  independent  authority,  the  Judges 
of  assize,  and  they  are  finaHy  to  ratify  and  confirm  or  to 
alter  it,  and  the  statute  says,  "  with  such  alterations, 
additions,  and  improvements  as  may  seem  to  them  just 
and  reasonable ;"  and  that  when  that  has  been  done  the 
clerk  of  the  peace  is  to  take  no  other  fees  but  what  are 
contained  in  that  table  until  the  same  process  has  been 
gone  throu^  again. 

Now,  really,  it  is  a  strong  inference,  I  think,  that 
when  the  derk  of  the  peace  is  restrained  from  taking 
any  other  fees  than  those,  he  is  supposed  to  be  allow- 
ed to  take  those  which  are  there  specified;  it  appeajra 
to  me  that  when  that  has  been  done,  there  is  such  a 
presumption  of  the  legality  of  what  has  been  done,  that 
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the  onus  of  shewing  the  ill^ality  is  rather  oast  on  the        I845. 
other  side  than  upon  those  who  stood  upon  that  table.    T^eQuESN 
I  tldnkj  taking  it  even  that  the  onus  is  on  them,  it  is  "• 

enough  to  say  it  has  been  shewn  bj  the  recitals  in  an 
earli^  statute,  the  53  Gea  3,  that  certain  fees  were  then 
understood  to  be  paid  by  defendantSi  so  as  to  shew  that 
it  might  be  a  possible  thing,  and  contemplated  in  law, 
that  fees  were  to  be  paid  in  certain  oases  by  defendants. 
I  think,  therefore,  upon  the  whole,  that  this  rule 
oertunly  ought  to  be  made  absolute. 

WiGHTMAN,  J. — ^I  entertain  ho  doubt  whatever  but 
dtfit  the  order  in  question  may  properly  be  considered 
a  judicial  oider,  that  it  may  properly  be  brought  before 
us  on  certiorari,  and  that  it  is  no  answer  to  the  objec- 
tion, that  has  been  taken  to  the  ^plication  that  has 
been  made  to  quash  it,  that  it  must  in  effect  bea  nullity. 
With  respect  to  the  effect  of  it,  it  ia  to  order  that  no 
officer  of  the  court  do  hereafter  take  or  demand  any  fee 
or  payment  whateyer  from  any  defendant ;  then  it  is  said, 
that,  in  truth,  does  no  more  than  in  the  particular  case  in 
question  was  by  law  the  state  of  the  case,  for  that  there 
was  no  legal  right  to  any  fees  whatever  to  be  paid  by 
defendants  in  cases  of  misdemeanour. 

Now,  the  55  Geo.  3,  c  50  and  57  Geo.  3,  c  91,  recog- 
nise generally  the  practice  of  taking  fees  irom  defend- 
ants in  cases  of  misdemeanour,  and  as  long  ago  as  Ja- 
nuary 1826,  a  table  of  fees  was  established  prescribing 
the  amount  of  fees  to  be  taken  from  such  defendants ;  not 
in  terms  that  they  were  to  be  taken  from  defendants,  but 
there  can  be  no  doubt  that  it  was  intended  that  the  de- 
fendants were  to  pay  them. 

Now,  it  would  be  a  very  short  and  easy  mode  of  getting 
rid  of  such  a  table  of  fees,  which  by  the  statute  is  re- 
quired to  be  made  vrith  certain  formalities,  and  to  be 

m2 
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1846.        confinned  by  the  Judges,  if  a  subsequent  quarter  ses- 
the  QuKEN    ^^^^  could  make  such  au  order  as  that  which  is  in  ques- 
^*  tion;  and  I  know  no  reason  why,  supposing  the  hiw 

had  not  been  altered  as  it  has  been  by  a  htte  statute,  if 
the  sessions  differed  from  the  Judges  in  their  allowance, 
or  even  the  allowance  of  a  particular  item,  they  might 
not  by  an  order  declare  that  no  officer  thereafter  should 
take  a  particular  fee,  which  they  did  not  think  ought  to 
be  allowed.  It  seems  to  me  that  would  be  directly 
contrary  to  what  may  be  understood  to  be  the  intuition 
of  the  statute ;  that  there  would  be  the  anomaly  existing, 
that  you  would  have  a  table  of  fees  unrepealed,  unr&> 
versed  in  all  respects,  standing  as  the  table  of  fees  to  be 
taken,  and  at  the  same  time  an  order  of  sessicms  that  no 
fees  at  all  should  be  taken,  or  at  least  no  particular 
fee ;  for  I  can  draw  no  distinction,  if  they  have  power  to 
abrogate  the  table  of  fees  in  part,  they  may  abrogate  the 
fees  in  the  whole,  and  the  sessions  may  say  no  fees  men- 
tioned in  that  table  shall  be  taken.  On  these  grounds 
it  appears  to  me  this  order  cannot  be  supported. 

Order  quashed. 
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1845. 


The  Queen  v.  The  Justices  of  Surrey.  .^^  j-^. 

iHIS  was  an  appeal  against  an  order  of  two  justices  Appellants  m 
of  the  peace  for  the  county  of  Surrey,  for  the  removal  ^t^^l^ 
of  Charles  Abbott,  and  his  wife  and  child,  from  the  ^^^  ^  •PP^ 

against  an  order 

parish  of  St  Mary,  Botherhithe,  Surrey,  to  the  parish  of  removal  at 
of  St  Pancras,  Middlesex.     The  order  was  made  on  gioiu  after  ser- 
the  27th  February,  1844,  and  was  duly  sent  to  the  ap-  ^/^, 
pellants  on  the  following  day.     On  the  27  th  March  remoTalofthe 

•  •  .  .  pauper  under  it, 

following,  no  notice  of  appeal  haying  been  received,  the  unless  the  next 
paupers  were  removed.     The  next  sessions  for  the  ^^^bis/or 
county  of  Surrey  were  held  on  the  9th  April     At  ^>l^^' 
those  sessions  no  steps  were  taken  against  the  order;  whereapaooer 
but,  at  an  adjournment  of  the  Midsummer  sessions,  on  the  27th  of 
held  on  the  24th  of  July,  an  appeal  was  entered  and  neiriiSIns^ 


on  an  ex  parte  motion  of  the  appellants,  and  JJ^  ^*4  ?* ., 

^      ^  «-*-  '  the  9th  of  April, 

without  any  notice  of  it  to  the  respondents.     On  the  but  there  was 
28th  of  September,  notice  of  trial,  and  of  the  grounds  time  interven- 
of  appeal,  were  given  for  the  October  session^ ;  and,  at  ~,^S^otil» 
those  sessions,  held  on  15th  October,  the  appeal  came  ^^^  grounds  of 

appeal  in  order 

on  to  be  heard,  when  the  respondents  objected,  that  the  to  try  i^Heid, 
court  had  no  jurisdiction  to  entertain  it,  it  having  been  i^^  werenot' 
improperly  respited.    The  sessions  overruled  the  objec-  ^llf^!^^ 
tion  and  quashed  the  order.  tered  and  re- 

It  appeared  by  affidavit,  that,  by  the  rules  of  the  April  sessions. 
Surrey  sessions,  ^'  six  dear  days'  notice  of  appeal,  and 
no  more,  is  required  to  be  given  by  the  appellants  to 
the  respondents  previous  to  trying  and  prosecuting  an 
appeal  against  an  order  of  removal" 


In  Hilary  Term,  1845,  Hawkins  obtained  a  rule  nisi 
for  a  certiorari  to  bring  up  the  order  of  quarter  ses- 
dons  to  be  quashed,  on  the  ground  that  the  July 
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1845.         slons  had  not,  under  the  circumstances,  any  jurisdiction 
The  QoBBN     ^  enter  and  respite  the  appeal. 

Hie  JoBtioes  of 

SuRRBT.  Howorthi  {Prendergcut  with  him),  shewed  cause  (a). 

— ^The  entry  and  respite  of  the  appeal  was  according  to 
the  practice  of  the  sessions.  The  first  sessions  after 
the  removal  were  impracticable,  as  the  81st  section  of 
the  Poor  Law  Amendment  Act  (4  &  5  WilL  4,  c.  76) 
requires  the  grounds  of  appeal  to  be  sent  fourteen  days 
at  least  before  the  first  day  of  the  sessions  at  which  the 
appeal  is  to  be  tried.  The  appellants,  therefore,  were  . 
not  bound  to  take  any  step  at  those  sessions.  Rex  y. 
The  Jtistices  of  Wilts  (A),  Rex  v.  TAe  Justices  of  Kent (c)^ 
Rex  V.  TTie  Jiistices  of  Devon  (rf),  Rex  t.  The  Jtistices  of 
Buckinghamshire  («).  It  was  enough  for  them  to  enter  at 
the  July  sessions ;  and,  when  once  an  appeal  is  properly 
lodged,  the  sessions  have  power  to  adjourn  it,  if  they 
think  proper;  Rex  v.  The  Justices  of  Wilts  (f);  and 
this  Court  will  not  interfere  with  their  discretion.  It 
is  objected,  that,  although  the  Easter  sessions  were  im- 
practicable for  the  purpose  of  trying  the  appeal,  still 
they  were  practicable  for  the  purpose  of  entering  it, 
and  were  therefore  the  next  practicable  sessions.  [  Wight" 
man,  J. — That  objection  is  not  tenable.] 

M.  Smith  and  Hawkins^  contra. — ^The  appeal  ought 
not  to  have  been  entered  and  respited  as  a  matter  of 
course,  at  the  July  sessions,  on  the  ex  parte  motion  of 
the  appellants.  The  statutes  which  confer  the  right  of 
appeal  against  orders  of  removal  are  the  13  &  14  Car.  2, 
c  12,  and  3  W.  &  M.  c  11;  they  require  the  appeal  to 
be  to  the  next  sessions ;  but,  inasmuch  as  it  was  often  im- 

(a)  May  28th,   1845|  before        (d)  Id.  640,  n. 
Wightman,  J.  (e)  3  East,  342. 

(b)  8  B.  &  C.  380.  (/)  13  East,  352. 
Xc)  Id;  639. 
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poedble  to  giye  the  requisite  notices  of  appeal  in  time  to        i845. 
try  at  the  next  sessions  in  point  of  fact,  the  9  Geo.  1,     i^Tqubut 
c7»  authorizing  the  entry  and  respite,  was  pa8sed(a).  _    _  ^'.      . 

11  1  M  1  •       1  Tn6  Justices  01 

Subsequently,  the  word  "  next,    used  in  the  statutes      Suubt. 
13  &  14  Car.  2,  c.  12,  and  3  W.  &  M.  c  11,  was,  by 
b;  the  Courts  construed  to  mean  nest  practicable;  the 
entry  for  the  mere  purpose  of  adjournment  being  con« 
ddered  to  be  a  useless   act:  Bex  v.  The  Justices  of 
Kent  (6),  Bex  v.  The  Justices  of  Devon  (c).     The  8th 
section  of  9  Geo.  1,  c  7,  applies  however  only  to  the  very     ^ 
next  sessions  after  the  removal :  Rex  v.  The  Justices  of 
Monmouthshire  (d).   Parties,  therefore,  who  are  desirous 
of  appeaUng,  must  either  be  prepared  to  have  then-  ap- 
peal determined  at  the  next  practicable  sessions,  accord- 
ing to  the  construction  put  on  the  words  of  the  statutes 
13  &  14  Car.  2,  c  12,  and  3  W.  &  M.  c  11 ;  or  they 
must  enter  their  appeal  at  the  first  sessions  which  hap- 
pen after  the  grievance,  and  then  the  sessions  will  be 
obliged,  by  the  9  Geo.  1,  c  7,  to  adjourn  it  over  for 
final  determination  to  the  following  sessions,  when  the 
same  end  will  be  gained,  viz.  a  certain  trial,  at  the 
latest,  at  the  second  sessions.     The  intention  of  the 
le^ature  is  clear ;  it  is,  that  parties  should  try  their 

(a)  By  the  9  Geo.  1,  c.  7,  s.  8,  tonableness  of  which  notice  shall 

it  is  provided,  that  *'  no  appeal  be  determined  by  the  justices  of 

or  appeals  from  any  order  of  re-  the  peace  of  the  quarter  sessions 

moval  of  any  poor  person  whatso-  to  which  the  appeal  is  made;  and 

ever  from  any  parish  or  place  to  if  it  shall  appear  to  them  that 

another  shall  be  proceeded  upon  reasonable  time  of  notice  was  not 

in  any  court  of  quarter  sessions,  given,  then  they  shall  adjourn  the 

unless  reasonable  notice  be  given  said  appeal  to  the  next  quarter 

by  the  churchwardens  or  over-  sessions,    and    then    and    there 

seers  of  the  poor  of  such  parish  or  finally  hear  and  determine  the 

place  who  shall  make  such  appeal  same." 

unto  the  churchwardens  or  over*  (6)  S  B.  &  C.  639. 

seers  of  the  poor  of  such  parish  or  (c)  Id.  640,  n. 

place  from  which  such  poor  per-  (d)  Z  DowL  306. 
son  shall  be  removed  ;  the  rea- 
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1845.        appeals  with  all  practicable  speed;  it  was  never  intended 

The  QuscN     *^^*  ^^^^  should,  through  their  own  negligence,  be  al- 

V*  lowed  to  pass  over  two  sessions,  one  of  which  at  least 

The  Justioei  of  . .     1 1  .  i  .   .  .  %  % 

Surrey.       was  practicable,  without  giving  notice  to  the  other 

side.     No  instance  is  to  be  found  in  the  books  of  a 

mandamus  to  enter  and  respite  at  the  second  sessions. 

Bex  V.  TTie  Justices  of  the  West  Biding  (cC^  is  in  favour  of 

the  objection  now  raised. 

•  Cur.  adv.  vult. 

"WiGHTMAN,  J.,  now  delivered  judgment. — This  case  . 
was  argued  towards  the  latter  end  of  last  Term  before 
me,  and  stood  over  that  I  might  have  an  opportunity  of 
looking  at  the  several  cases  which  were  cited  upon  that 
occasion.  An  order  of  removal  was  made  in  February, 
and  the  pauper  was  actually  removed  on  the  27th  of 
March.  The  next  sessions  were  holden  in  the  early 
part  of  April,  but  there  was  not  sufficient  time  to  give 
the  requisite  notices  and  grounds  of  appeal,  in  order  to 
try,  and  nothing  was  done  by  the  appellants  at  those 
sessions.  At  the  July  sessions  the  appellants  entered 
and  respited  an  appeal  ex  parte,  and  without  any  notice 
to  the  respondents.  On  the  28th  of  September  the 
appellants  gave  notice  for  the  October  sessions,  and  de- 
livered their  grounds  of  appeal.  The  appeal  came  on  to 
be  heard  at  those  sessions,  and  it  was  objected  by  the 
respondents  that  the  appellants  were  too  late,  and  that 
the  Court  had  no  jurisdiction,  and  that  the  appellants 
ought  to  have  ^ven  their  notices  in  time  for  the  July 
sessions,  instead  of  merely  entering  and  respiting  the 
appeal  ex  parte.  The  objection  was  overruled  by  the 
Court,  who  heard  and  determined  the  case  in  favour  of 
the  appellants ;  and  the  question  is,  whether  they  had 
jurisdiction  so  to  do. 

Bythel3  &  14Car.2,c.  12,  and  the  3&4  W.&M.  ell, 

(a)  4  M.  &  S.  327. 
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]wrtie0  thinkmg  themselves  aggrieved  maj  appeal  to  the        i845. 
'^next  quarter  sessions;^  and  the  words  of  the  statute,     •x^Tquebn 
taken  strictlj,  would  oblige  the  complaming  parties  to  «•. 

appeal  to  the  next  sessions,  liowever  near  they  may  be,'  SuRmir. 
bat,  as  a  reasonable  time  must  be  given  to  the  appellant 
parish  to  determine  whether  they  will  appeal  or  not,  and 
due  notice  of  the  grounds  of  appeal  must  be  given  to  the 
respondent  parish,  it  might  be  impossible  to  appeal  to 
the  very  next  sessions  consistently  with  those  prelimin- 
ary conditions,  and  it  has  therefore  been  determined, 
that  the  term  "  next  sessions  ^  means  the  next  practicable 
sesfiions,  that  is,  the  next  sessions  that  are  consistent  in 
point  of  time  with  enabling  the  appellants  to  make  due 
inquiry,  and  give  the  requisite  notices.  In  accordance 
with  this  construction  of  the  statute,  it  is  held  imneces- 
saiy  to  take  any  steps  whatever  at  the  sessions  imme-  ^ 

diately  succeeding  the  order  appealed  agunst  This, 
which  was  determined  in  Bex  v.  The  Justices  of  Essex  {a) 
and  Bex  v.  ThackweU  (jk),  and  recognised  in  all  the 
subsequent  cases,  must  be  considered  as  settied  law. 
The  appellants,  then,  in  the  present  case,  were  not 
bound  to  take  any  notice  of  the  April  sessions  whatever. 
But  it  is  said,  on  the  part  of  the  respondents,  that  the 
appellants  were  bound,  at  all  events,  to  give  their 
notices  and  serve  their  grounds  of  appeal^  so  as  to  enable 
them  to  try  at  the  July  sesdons ;  and  that  it  was  not 
enough  merely  to  enter  and  respite  the  appeal  at  those 
sesuons.  When  once  it  was  settied  that  the  fast  prac' 
tieahle  sesdons  were  the  **  next  sessions  ^  within  the 
meaning  of  the  statute,  it  would  seem  to  follow  as  a 
consequence  that  they  must  be  so  for  all  purposes ;  and 
if  8o^  the  statute  of  the  9  Geo.  1,  c  7,  s.  8,  directing 
the  justices  to  adjourn  the  appeal  to  tiie  next  quarter 
seasions,  when  reasonable  notice  has  not  been  given 

(a)  1  B.  ft  A.  810.  (ft)4B.  &C.6^ 
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1845.        would  applj,  and  the  justices  would  be  bound  in  diat 

.^i;^^^    case  to  have  adjourned  the  appeal ;  but  whether  it  did  or 

9\  did  not  apply,  the  justices  would  have  jurisdiction  when 

X06  JlMtlC68  Oi 

SuRRBT.      the  appeal  was  entered,  and  might  of  their  own  author* 
itj  adjourn  the  consideration  of  it ;  for  which,  if  it  were 
necessary  to  cite  authorities,  the  case  of  Rex  v.  The  Jm^ 
tices  of  JVUts  (a),  and  another  of  Beof  v.  7%e  Jugtices  of 
Wilts  {b\  are  in  point     If  the  justices  had  jurisdiction 
to  adjourn  the  i^peal,  the  question  whether  they  pro- 
perly exercised  it  in  adjourning  this  appeal  ex  parte, 
when  no  notice  was  given,  would  not  be  entertained  by 
this  Court,  which  will  not  review  the  deciaon  of  the 
court  of  quarter  sessions  on  matters  within  their  juris- 1 
diction.    The  adjourmnent  ha^  then  been  made  from 
the  July  to  the  October  sessions,  by  a  court  of  com- 
petent jurisdiction,  it  appears  to  me,  that  the  order  <^ 
the  court  of  quarter  sessions  in  October  cannot  be  im- 
peached; and  I  may  observe,  that  the  judgment  of  WUr 
Hams,  J.,  in  Regina  v.  The  Justices  of  Si^ffblk  (c),  is  in 
accordance  with  the  present  decision,  as  is  also  that  of 
Pattesan,  J.,  in  the  case  of  Bex  v.  The  Justices  of  Mon-- 
mauthshire(d)9  as  far  as  the  &ets  of  that  case  render  it 
applicable  to  the  present.     The  rule,  therefore,  must 

be  discharged. 

Rule  discharged. 

(a)  18  East,  352.  (c)  8  Dowl.  618. 

(b)  8  B.  &  C.  380.  {d)  3  Dowl.  306. 
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The  QuBEN  V.  The  Justices  of  Cheshire.  Nov.  17  th. 

TOWNSEND  had  obtwned  a  rule  nisi,  calling  on  the  JJ«  »  Vict.  c. 
justices  of  Cheshire  to  shew  cause  why  a  writ  of  cer-  ing  the7&8 
tiorari  should  not  issue  to  remove  into  this  court  an  dedans,  that 
order  made  by  them  at  a  general  sessions  of  the  peace,  f^  prooeedi^ 
holden  at  Chester,  on  the  20th  day  of  December,  1844,  bastardy  under 

«  _  __  "1^  1         1  •  ^be  laid  recited 

upon  the  appeal  of  Thomas  Femyhough  against  an  act  which  shall 
original  order  of  two  justices  of  the  sidd  county,  where-  foiS  "aoowl- 

by  the  said  Thomas  Femyhough  was  adjudged  to  be  |n«  to  the  forms 

the  putative  father  of  a  female  bastard  child,  bom  of  one  hereanto  an- 

Ann  Hayes,  for  the  purpose  of  being  quashed.  ui^e  tenor  or 

The  original  order  appealed  against,  and  confirmed  by  2^b?2j^"* 

the  sessions,  was  as  follows: —  respectiydy  to 

have  been  valid 
and  sofficient  in 

«  County  of  Chester,  to  wit  J«w." 

.  .  j*Aiiio  A  Where  an 

^  At  a  petty  sessions  of  &c.,  holden  &c.,  at  &c.,  on  order  of  two 
&c,  before  us,  the  lUveraid  Thomas  Brooke  and  Ed-  jTat^J'^^ 
ward  Hinchdiffe,  derks,  two  of  her  Majesty's  justices  of  ^«  J'*'*^ 
die  peace  for  the  said  county.  substance  in 

**  Whereas  one  Ann  Hayes,  single  woman,  remding  at  in  the'sciSdi^ 
&c,  did,  on  the  2nd  day  of  November,  a,  d.  1844,  i^t'l-^y^wl^ 
haying  been  delivered  of  a  female  bastard  child  within  ^^  it  was  no 
twdve  calendar  months  prior  thereto,  make  application  order  that  it 
to  the  said  Eev,  Thomas  Brooke,  one  of  her  Majesty's  thee^HdwI^to 
justices  of  the  peace  usually  acting  in  this  division,  for  a  **^®  ^*^  ^Jj*" 
summons  to  be  served  upon  one  Thomas  Femyhough,  Cooit  wonid 
of  Madeley,  in  the  county  of  Stafford,  cooper,  whom  the  bUnk  in 
she  alleged  to  be  the  father  of  the  swd  child,  and  the  JJ'the  S,*SS 
said  iustice  thereupon  issued  his  summons  to  the  eaad  ^®  ^<»^ 

J  *^  «•  evidence  of 

Thomas  Femyhough  to  appear  at  a  petty  sessions,  to  be  such  woman," 
holden  on  this  day,  for  this  division,  to  answer  her  com-  Zpidth  the 
pLunt  touching  the  premises;    and  whereas  the  said  ^^*'^ 
Thomas  Femyhough  having  been  duly  served  with  the  affirmation." 
sud  sunmions  within  forty  days  from  this  day,  and 
being  now  present,  and  the  said  Ann  Hayes  having  now 
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1846.  applied  to  us,  the  justices  in  pettj  sesdons  assembled,  for 
The  QuBBir  ^  order  upon  the  said  Thomas  Femyhough,  aooording 
The  jnltutfa  t  ^  ^^^  foTOi  of  the  statute  in  such  case  made  and  pro- 
CsBBBimB.  Tided ;  and  it  being  now  proved  to  us,  in  the  presence 
and  hearing  of  the  said  Thomas  Femyhough,  that  the 
said  child  was,  on  the  13th  day  of  September,  a.  n. 
1844,  that  is  to  say,  since  the  passing  of  an  act  passed  in 
the  eighth  year  of  the  reign  of  her  present  Majesty,  in« 
titled  "  An  act  for  tiie  furtiier  amendment  of  the  lawa 
relating  to  the  poor  in  England,**  bom  a  bastard  of  the 
siud  Ann  Hayes,  and  we,  having  in  the  presence  and 
hearing  of  the  said  Thomas  Femyhough,  heard  the  evi- 
dence of  such  woman,  and  such  other  evidence  as  she 
hath  produced,  and  having  also  heard  all  the  evidence 
tendered  on  behalf  of  the  said  Thomas  Femyhough,  and 
the  evidence  of  the  said  Ann  Hayes,  the  mother  of  the 
said  child,  having  been  corroborated  in  some  material 
particulars,  by  other  testimony,  to  our  satis&ction,  do 
hereby  adjudge  the  said  Thomas  Femyhough  to  be  the 
putative  fatlier  of  the  said  child,  and  having  regaid  to 
all  the  circumstances  of  the  case,  we  do  now  hereby 
order  &c.  Given  under  our  hands  and  seals  at  the  ses- 
sion aforesud. 

Thos.  Bbooke  (l.  8.) 
Edw.  Hinchcliffe  (l.  8.) 

Pashley  shewed  cause  (a)  against  the  objection  taken 
to  tiie  order,  namely,  that  it  did  not  state  that  the  evi- 
dence taken  by  the  two  justices  who  made  the  order  had 
been  given  on  oatii.    See  Regina  v.  Wroth  {b\ 

Towmend  contrik  (c). 

(a)  June  Srd,  before  Wight-  is  omittedi  at  the  decision  of  the 

mofi,  J.  case  turned  entirelj  on  the  at«t. 

(ft)  Ant^,  Vol.  1,  p.  494.  8th  Vict  c.  10. 
{e)  The  argument  on  thb  penit 


MICHAELMAS  TERM,  9  VICT.  16a 

On  a  sabsequent  day  (June  1 2th),  Wightmany  J.,  called  i845. 

attention  to  the   recent  statute  of  the  8  Vict,   c  10  ^^  quuk 

(8th  May),  passed  for  the  purpose  of  removing  objeo-  j-^La-  of 

tions  to  the  form  of  orders  in  bastardy  (a).  Gbisbiu. 

Toumsend. — That  statute  is  intended  to  remedy  formal 
defects  in  orders  made  according  to  the  tenor  and  effect 
of  the  form  given  in  the  schedule.  The  order  in  this 
CMCy  however,  is  not  to  the  same  effect  as  the  order 
there  ^ven,  for  in  the  form  there  is  a  blank  left  after 
the  words  ''we  having  heard  the  evidence  of  sudi 
woman,"  and  between  them  and  the  words  ''  such  other 
evidence"  next  following,  from  which  it  seems  dear  that 
the  intention  of  the  legislature  was,  that  "  on  oath"  or 
''aflSrmation"  should  be  supplied.  It  could  not  be  meant 
that  the  blank  was  to  be  filled  up  with  the  name  of  the 
woman,  as  that  is  already  sufficiently  denoted  by  the  * 
words,  **  sudi  woman*"  The  omisaon  of  the  words,  ^  on 
oath,"  in  this  order,  is,  in  fact,  a  material  objection,  and 
not  one  which  the  recent  act  is  intended  to  remedy. 

PaMey,  contriL — ^It  is  impossible  to  infer  what  the 
meaning  of  the  legislature  was  in  leaving  the  blank  in 
the  form  given  in  the  schedule,  but  as  the  object  of  the 
8  Yict  c.  10  is  dearly  to  do  away  with  objections  to 

(a)  Sect  1,  reciting,  **  that  di-  act,  or  ihall  hereafter  be  had  or 

Tcn  queslioiia  have  been  laiaed  as  taken  in  matters  of  hMtardy  iin-> 

to  the  TBlidity  of  certain  orders  in  der  the  provisions  of  the  said  re* 

hastsrdy  made  by  justices  under  cited  act,  and  shall  have  been  set 

the  7  ft  8  Vict.  e.  101,  which  forth  according  to  the  forma  in 

q^ocstions  are  wholly  beside  the  the  schedule  hereunto  annaied, 

merita  of  Uie  cases ;  and  it  is  de-  or  to  the  like  tenor  or  effect,  the 

siiaUe  to  remove  such  questions,  same  shaU  be  taken  respectively 

and  to  prevent  the  recurrence  of  to  have  been  and  to  be  valid  and 

the  ssme  or  similar  questions  in  sufficient  in  law." 

Ibtine,"  enacts,  *'  that  where  any  The  schedule  (No.  8)  gives  a 

psweeedings  have  been  had  or  form  of  order,  which  contains  the 

taken  before  the  pasting  of  this  following  sentence  :— *' And  we, 
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1845.        the  form  of  orders  in  bastardy,  Regma  v.  Milner  (a), 
Tht  QuBKir    *^^  ^  *^  order  follows  the  tenor  and  eifect  of  the  fonu 
V-       .  there  iriven.  the  Court  will  not  now  readily  set  it  aside. 

The  Jurtkes  of  e        '  'f 

Chbsbirb. 

WiGHTMAN,  J,,  now  delivered  judgment — This  was 
flSn  application  to  quash  an  order  in  bastardy  under  the 
7  &  8  yict«  c  101,  for  a  defect  on  the  face  of  it,  in 
Bad  stedngthe  mdeoAe  ti>  have  been  given  on  oath,  and 
the  objection  was  founded  upon  a  dedsion  befioM  laade 
in  this  court  in  the  case  of  the  justices  of  Buckingham- 
shire (&)•  It  has  become  unnecessary  to  consider  the  va- 
rious points  and  the  various  authorities  that  were  cited 
before  me,  because  it  appeared,  that,  a  few  days  before 
the  argument,  the  act  of  the  8  Vict.  c.  10  was  passed 
fcHT  the  express  purpose  of  removing  doubts  which  ap- 
pear to  have  been  entertained,  as  it  is  sud  in  the  pjc^ 
amble  to  the  act  of  Parliament^  not  at  all  material  to 
the  merits  of  the  cases  in  question,  arising  upon  orders 
of  bastardy ;  and  it  does  appear  to  me  that  the  act  ex- 
pressly remedies  the  defects  which  were  taken  to  this 
order.  The  act  redtes,  that ''  whereas  divers  questions 
have  been  riused  as  to  the  validity  of  certain  orders  in 
bastardy  made  by  justices  under  the  act  of  last  session 
(alluding  to  the  7  &  8  Vict,  c  101),  whidi  questions 
are  wholly  beride  the  merits  of  the  cases,  and  it  is 
desirable  to  remove  such  questions,  and  to  prevent  a 
recurrence  of  the  same  or  similar  questions  in  future ; 
be  it  therefore  enacted,  that  when  any  proceeding  has 
been  had  or  taken  before  the  passing  of  this  act,  and  shall 
hereafter  be  had  or  taken  in  matters  of  bastardy  imder  the 
provisions  of  the  said  recited  act,  and  shall  have  been  set 
forth  according  to  the  forms  of  the  schedule  hereunto 
annexed,  or  to  the  like  tenor  or  effect,  the  same  shall  be 

having  heard  the  evidence  of  such         (a)  Ant^,  p.  54. 

woman,         and  such  other  evi-         (6)  Regma  v.   Wroth,  ant^, 

dence  ai  ihehaih  produced,"  Vol.  1,  p.  494. 
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taken  reepectively  to  have  been^  and  to  be  valid  and         i845. 
sufficient  in  law."    This  act,  wliich  was  retrospective  as     rj^j^^  quekn 
well  as  prospective,  as  it  was  contended,  and  as  it  appears   ^    ,  ^* . 

'^       '^  ...  The  Justices  of 

to  me  to  be,  does  render  the  order  in  question  valid,  and     Cheshihb. 

removes  the  objection  which  was  taken  upon  the  argn- 

ment,  for  it  does,  in  substance  and  in  effect^  follow  the 

fonn  which  is  given  in  the  schedule ;  but  when  the  act 

was  mentioned,  an  objection  to  its  applicability  to  the 

present  case  was  made,  upon  this  grouiid,  that,  in  the 

schedule,  io  setting  out  that  part  of  it  in  which  the 

evidence  of  the  woman  is  stated,  there  is  a  blank  oecup* 

ring  in  the  place  which  I  am  now  about  to  mention. 

''  We  having,  in  the  presence  and  hearing  of  the  s^d 

"  (for  the  name  of  the  man),  ^*  heard  the  evidence 

of  such  woman^"  and  then  there  is  a  blank,  ''and  such 
other  evidence,^  &c ;  and  it  was  contended,  that  the  only 
mode  in  which  that  possibly  could  be  filled  up,  and  that 
it  must  be  filled  up,  was,  by  inserting  the  words  ''on  oatL'' 
N0W5 1  confess,  I  do  not  accord  with  the  learned  counsel 
who  contended  for  that  proposition.  What  was  meant 
by  the  legblature,  if  anything,  by  leaving  the  blank,  I 
know  not.  I  do  not  feel  warranted  in  filling  it  up  by  the 
words  "on  oath"  or  "on  afiirmation ;"  and  it  therefore 
iqppearB  to  me,  in  the  present  case,  the  form  being  in 
accordance  with  that  ^ven  in  the  schedule  to  the  act  of 
Parliament,  the  objection  f^ls,  and,  therefore!,  tiiat  the 
rule  in  this  case  ought  to  be  dischaiged. 

Sule  discharged  {a\ 
(a)  See  the  next  case. 
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Nw.  25M.  The  Queen  v.  T.  B.  Rose  aad  P.  B.  Bboade, 

Esquires. 

Anoiderin       A.RULE  nisihad  been  obtained  for  a  certiorari,  to  re- 

Mttardy  mmae  ,  i         •■       -i    i  t      ^  -»r 

at  petty  lei.  move  into  this  court  an  order,  dated  the  10th  of  May, 
tbe°7  &  8  Vict.  1845,  under  the  hands  and  seals  of  the  defendants,  two 
miut  ibeir  a '  «&  jtistioes  of  the  peace  for  the  county  of  Stafford,  pu^ 
the  fjMse  of  it  porting  to  be  made  at  a  petty  session  of  her  Majesty's 
Dlied  for  within  justices  of  the  peace  for  the  county  of  Stafford,  holden 
tee^fi^"  in  and  for  the  borough  of  Stoke-upon-Ti-ent,  and  cer- 
the  rammont     ^;|^  places  adjoining,  in  the  county  of  Stafford,  held  at 

on  the  putatife  *^   ^  •»  o 

lather.  the  police  court,  Stoke-upon-Trent,  in  the  said  county, 

jnstioetofaniii.  whereby  they  did  adjudge  Thomas  Pratt,  of  Fenton,  in 
S  a^^Jl^lJlS*  ^'^  ^^  county,  manufacturer,  to  be  the  putative  father 
« in  liz  days  of  a  female  bastard  child,  bom  of  the  body  of  one  Je- 
this  notice,  or    mima  Snow ;  and  therein  order  the  said  Thomas  Pratt 

ooonMl^Tbr  ^  F^y  *^  *^®  ^^  Jemima  Snow  the  sum  of  2«.  6d. 
heard,"  taffi.     weekly,  and  every  week  from  the  22nd  day  of  March 

dent. 

last,  being  the  time  when  the  said  Jemima  Snow  made 
her  complaint  and  application  to  the  said  P.  B.  Broade, 
Esquire,  against  the  said  Thomas  Pratt,  in  respect  of 
the  said  bastard  chUd;  and  further,  the  said  Thomas 
Pratt  was,  by  tiie  said  order,  directed  to  pay  to  the  said 
Jemima  Snow  certain  other  sums  for  costs  and  for  the 
midwife,  as  in  the  said  order  mentioned. 

It  was  objected — 1.  That  the  justices  had  no  author- 
ity to  make  the  order,  by  reason  that  they  were  not,  at 
the  time  of  making  the  said  order,  acting  at  a  petty 
sessions  for  a  petty  sessional  division  of  the  county  of 
Stafford,  as  by  law  required.  That  tiie  police  courts 
Stoke-upon-Trent,  at  which  the  said  order  was  made,  is 
situate  within  the  nortiiem  division  of  the  hundred  of 
Pirehill,  in  the  said  county  of  Stafford,  in  and  for  which 
petty  sessions  are  regularly  held,  and  that  the  said  T.  B. 
Rose,  Esquire,  has  only  jurisdiction  to  act  as  one  of  her 
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Miyesty's  jastioes  of  the  peace  within  the  borough  of  1845. 
Stoke-upon-Trenty  and  certain  pLioes  adjoining^  in  the 
county  of  Stafford,  by  virtue  of  an  act  of  Parliament, 
2  Vict  c.  15,  and  that  the  jurisdiction  of  the  said  T.  B. 
Bose,  as  such  justice,  does  not  extend  over  the  whole  of 
the  said  northern  division  of  the  hundred  of  Pu-ehill,  but 
only  part  thereof,  with  part  of  an  adjoining  hundred,  in 
whic3i  also  petty  sessions  for  such  petty  sessional  divi- 
sion are  held. 

2.  That  the  order  does  not  shew,  upon  the  &ce  there- 
of, that  the  application  for  it  was  made  to  the  said  T.  B. 
Rose  and  P.  B.  Broade,  Esquires,  within  the  space  of 
forty  days  from  the  service  of  the  summons  upon  the 
said  Thomas  Pratt  to  answer  the  said  charge,  as  re- 
quired by  law  (a). 

JEL  Yardky  now  shewed  cause,  and  took  a  preliminary 
objection,  that  the  notice  to  the  justices  of  the  intended 
application  for  the  certiorari  was  insufBcient,  it  being  of 
an  intention  to  move,  ^'  in  nx  days  from  the  giving  this 
notice,  or  as  soon  after  as  counsel  can  b^  heard."  The 
statute  13  Oeo.  2,  c.  18,  s»  5,  requires,  that  it  shall  be 
duly  proved  upon  oath,  that  the  party  suing  forth  the 
certiorari  hath  given  six  days*  notice  thereof  in  writing 
to  the  justices,  which  must  mean  six  dear  days.  [He 
cited  In  re  Flounders  (i).] 

It  is  not  disputed  that  the  order  was  in  fact  made 
within  forty  days  after  the  service  of  the  summons  on 


(a)  The  7  &  8  Vict.  c.  101,  within  the  space  of  forty  dayi 

«•  4»  enacts,  that  the  justices  in  from  the  service  of  the  summons, 

petty  sessions  may  adjourn  the  after  the  hirth  of  the   hastard 

hearing  of  the  case  as  often'as  to  child,  on  the  person  alleged  to  he 

them  may  seem  fit ;  but  no  such  the  fiither  of  such  bastard  child. 
Older  shall  be  made  unless  ap-        (6)  4  B.  &  Ad.  865. 
plied  for  at  such  petty  sessions 

VOL.  II.  N  N.  S.  €• 
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the  putative  fiither,  but  it  is  objected,  that  it  does  not 
appear  on  the  face  of  it  to  have  been  so  made.  It  is 
true  that  the  order  does  not  follow  the  form  (Na  8)  in 
the  schedule  to  the  7  &  8  Vict  c  101,  which  contains 
an  allegation  of  that  fact;  but  that  is  only  directory.  It 
is  not  necessary  that  the  summons  should  appear  on  the 
face  of  an  order;  2  Nolan,  299;  Rex\.  Venables(a)\ 
Rex  V.  Clayton  (5) ;  as  an  intendment  will  be  made  in 
favour  of  orders,  though  not  of  convictions :  Paley  on 
Ck)nvictions,  129. 

F.  V.  Lee,  contnl  (c). 

Patteson,  J. — As  to  the  question  of  notice,  that  case 
of /n  re  Flounders  {d)  is  not  quite  in  point  That  was 
a  notice  given  on  the  first  day  of  term,  of  an  intention 
to  move  on  that  day,  or  as  soon  after  as  the  party  could 
be  heard.  This  notice  seems  to  me  to  be  good  on  the 
face  of  it.  ^It  must  mean  that  the  application  will  be 
made  when  six  days  are  over.  As  to  the  other  points^ 
without  entering  into  the  question  as  to  the  petty  ses- 
sional division,  which  must  depend  on  the  construction 
of  the  local  act»  it  seems  to  me,  that  the  objection  as  to 
the  forty  days  is  fatal  to  this  order ;  for  it  is  quite  dear 
that  the  justices  had  no  jurisdiction,  unless  the  applicar- 
tion  for  the  order  was  made  to  them  within  forty  days 
of  the  service  of  the  summons  on  the  putative  father. 
It  ought,  therefore,  to  appear  upon  the  order,  that  the 
application  was  made  within  the  proper  timd.  The  7  & 
8  Vict.  c.  101,  does  not  give  any  particular  form  in 


(a)  8  Mod.  378.  seisienal  diviuon,  the  aigument 

(6)  3  East,  58.  is  omitted, 
(e)  Ab  no  judgment  was  given        (<Q  4  B.  &  Ad.  865. 
upon  the  objection  as  to  the  petty 
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which  these  orders  are  to  be  made,  but  a  form  is  given        1645. 

by  the  subsequent  statute,  8  'Vict  c  10,  which  contains 

such  an  aUegation.    These  forms  are  said  to  be  inserted 

for  the  purpose  of  curing  defects  in  proceedings  under 

did  former  act.    It  is  true  that  this  order  is  not  drawn 

up  in  the  form  given  in  the  schedule  of  the  8  Vict,  c  10, 

and  therefore  it  cannot  have  the  aid  of  that  statute ;  but 

tiiat  form  shews  that  it  was  intended  that  the  order 

should  appear  on  its  face  to  have  been  made  within  the 

proper  time  limited  by  the  act 

The  distinction  between  orders  and  convictions  has 
been  relied  upon,  and  Paley  cited  to  shew  that  intend- 
ment will  be  made  in  favour  of  the  former.  We  have 
latterly  decided  that  orders  of  a  final  nature  are  rather 
to  be  considered  in  the  nature  of  convictions  (a).  I 
confess  I  cannot  understand  how  an  order  fixing  a  party 
as  the  putative  fi&ther  of  a  bastard  child  is  not  like  a 
conviction.  However,  if  it  was  not  a  question  of  juris- 
diction, I  would  not  overthrow  the  order  on  such  an 
objection;  but  being  a  question  of  jurisdiction,  there  is 
no  doubt  that  must  appear  as  much  in  an  order  as  in  a 
oonvictioiL 

Rule  absolute. 

(a)  In  re  Orayy  ant^.  Vol.  1,  p.  354. 
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1845. 

Nov.  i^th.  The  QusEN  v.  Johnson. 

B J  the  39  In  this  case  a  oertiorari  had  issued  to  hms  up  a  con- 

S.15  (for  the'  victiou  by  three  justices,  at  a  petty  sessions  for  the  bo- 

'^i^'Z^l  ^^^^  ^^  Eingston-upon-HuU,  under  the  39  Geo.  3,  c. 

*i")» » i^alty  79^  ^  15  (ji^^  foi-  the  purpose  of  being  quashed, 
(amongst  The  conyiction  was  as  follows : — 

othen)  upon 

penons  collect. 

mg  monej  at  Borough  of  Kingston-upon-Hull,  to  wit. — Be  it  remembered^  that, 

anyplace  for  ^q  ^^  gth  day  of  October,  in  the  eighth  year  of  the  reign  of  her 
not  prerionaiy  ^^j^^ty  Queen  Victoria,  and  a.  d.  1844,  Richard  Johnson,  of  Savile- 
Ucensed.  And  street,  in  the  said  borough  of  Ringston-upon-Hul],  is  duly  convicted 
tbe  scb^ule  to  before  us,  George  Cookman,  Thomas  Firbank,  and  John  Barkwortfa, 
MDeral  form  of  E^^uires,  three  of  her  Majesty's  justices  of  the  peace  for  the  said 
conviction  for  borough  of  Kingston-upon-Hull,  in  pursuance  of  an  act  of  the  39th 
offences sabject  Geo.  3,  intitled,  "An  act  for  the  more  effectual  suppreasion  of 
Dewdtiesbr  the  *<>^^^^  established  for  seditious  and  treasonable  purposes,  and  for 
act.  Sect.  36  preventing  treasonable  and  seditious  practices."  For  that,  on  the  20th 
direcU  in  what  day  of  September,  a.  d.  1844,  at  the  parish  of  the  Holy  Trinity,  in 
ties  und^the*  ^^  borough  of  Ringston-upon-Hull  aforesaid,  a  certain  person,  to 
act  are  to  be  wit,  one  Mrs,  Martin,  did  publicly  deliver  a  certain  lecture  *'  On  the 
applied.  By  tubject  of  the  follies  and  crimes  of  Christian  missions,"  in  a  certain 
e.  12  (amend-^*  ^^^^^  ^^  ^^  house  of  one  James  Preston  Watson,  situate  in  the 
ing  the  former 
act),  a  penalty 

is  n>y  sect.  2)  imposed  on  printers  for  not  printing  their  name  and  residence  on  every  paper 
or  book.  Sect.  4  provides  that  it  shall  not  be  kwftd  for  any  person  to  prosecute  any  infor- 
mation &c.  against  any  person  for  the  recof  ery  of  any  penalty  &c.,  meurred  under  ike  prO' 
friiion  f^  ikie  «e#,  except  in  the  name  of  the  attorney  or  solicitor-general  &c.  Sect.  6  enacts 
that  the  said  act  (39  Geo.  3,o.  79),  except  so  far  as  herein  repealed  or  altered,  shall  be  con- 
stmed  as  one  act,  together  with  this  act. 

HM^  that  the  2  &  3  Vict.  c.  12,  s.  4,  refers  to  offences  relating  to  printing  and  publishing 
as  prohibited  by  that  act,  and  not  to  offences  committed  under  the  39  Geo.  3,  c.  79,  s.  15. 

A  conviction  under  the  39  Geo.  3  did  not  name  the  informer,  or  point  out  to  whom 
the  penalty  was  to  be  paid,  following  the  form  given  in  the  schedale  t—Heid,  that  the 
conviction  following  the  form  given  by  the  8tatate,and  alleging  the  facts  and  drcomstances 
descriptive  of  the  offence  with  the  requisite  particularity,  was  sufficient. 

(a)  By  that  act  every  place  opening  such  houses,  conducting 
for  lecturing,  debating,  or  read-  the  proceedings,  debating,  Tur- 
ing books,  newspapers,  &c.,  where  nishing  books,  &c.,  and  paying 
money  shall  he  paid,  shall  be  or  collecting  money, 
deemed  a  disorderly  house  (un-  And  the  schedule  to  the  act 
der  36  Geo.  3,  c.  8)  unless  pre-  (No.  18)  gives  a  general  form  of 
viously  licensed  ;  and  a  penalty  conviction  for  offences  subject  to 
of  20^  is  imposed  on  persons  pecuniary  penalties  by  the  act. 
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pariah  of  Holy  TVinity  aforeaaidy  the  said  house  being  an  ion,  called 
or  known  by  the  name  or  sign  of  ^^  The  White  Horse  Tnn,"  to  which 
room  aforesaid  divers  persons  were  admitted  by  and  upon  payment 
of  money,  for  the  purpose  of  hearing  the  said  lecture  so  delivered  as 
aforesaid,  the  said  house  called  **  The  White  Horse  Inn  "  not  being  a 
house  licensed,  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, for  the  purpose  of  delivering,  for  money,  lectures  or  discourses 
therein,  and  the  said  room  in  the  said  house  not  being  so  licensed  as 
aforesaid ;  and  that  the  aaid  Richard  Johnson,  on  the  said  20th  day 
of  September,  in  the  year  aforesaid,  at  the  parish  of  the  Holy  Trinity 
aforesaid,  in  the  borough  aforesaid,  did  unlawfully,  and  contrary  to 
the  said  act,  receive  of  and  from  one  George  Freeman  the  sum  of  2d,, 
for  the  admission  of  him  the  said  George  Freeman  into  the  said 
room,  to  hear  the  said  lecture,  during  the  time  of  the  delivery  of  the 
lecture  aforesaid,  the  said  house  then  and  there  not  being  licensed,  in 
pursuance  of  the  statute  in  such  case  made  and  provided,  for  the 
purpose  of  delivering,  for  money,  lectures  or  discourses  therein,  and 
the  said  room,  in  the  said  house,  not  being  then  and  there  so  licensed 
as  aforesaid,  and  the  said  Richard  Johnson,  knowing  the  said  room 
to  be  open  for  the  purpose  aforesaid  at  the  time  he  so  received  the 
said  money  from  the  said  George  Freeman  for  his  admission  into  the 
said  room  to  hear  the  said  lecture,  and  also  knowing  that  neither  the 
said  house  or  the  said  room  was  so  licensed  as  aforesaid ;  whereby,  and 
by  force  of  the  statute  in  such  case  made  and  provided,  the  said 
Richard  Johnson  haih  forfeited  for  his  said  offence  the  sum  of 
20^.,  to  be  distributed  as  the  act  directs;  whereupon  we,  the  said 
George  Cookman,  Thomas  Firbank,  and  John  Barkworth,  adjudjge, 
that  he  the  said  Richard  Johnson  do  pay  the  sum  of  20/.  as  a  penalty 
for  his  said  offence,  in  pursuance  of  the  said  act 

Given  under  our  hands  and  seals  this  8th  day  of  October,  a.  d. 
1844,  in  the  eighth  year  of  the  reign  of  her  Majesty  Queen  Victoria^ 

Georob  Cookm am  (l.  fl.) 
Thomas  Firbank  (l.  s.) 
John  Barbworth  (l.  s.) 

Parry  now  moyed  to  quash  the  conyiction. — 1.  It 
does  not  appear^  on  the  face  of  the  conyiction^  that  the 
information  was  laid  in  the  name  of  her  Majesty's 
attorney  or  solicitor-general,  according  to  the  direc- 
tions of  the  2  &  3  Vict.  c.   12  (a),  which  is  an  act 


1846. 


The  Qubxn 
r. 

JOHNSOH. 


(a)  The  act  is  intitled,  ''  An  effectual  suppression  of  societies 
act  to  amend  an  act  of  the  39th  established  for  seditious  and  tiea<- 
year  ofKingGeo,  III,  for  the  more    sonablc  purposes,  and  for  prevent* 
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The  QuEBM 

9. 
JOHNSOK. 


to  amend  the  39  Qeo.  3,  c.  79,  and  providee,  in  sect  4, 
ihaty  in  future,  no  information  in  England  shall  be  laid 
before  any  justice  of  the  peace  for  any  penalties  under 
this  act,  except  in  the  name  of  the  attorney  or  solicitor^ 
general  There  is  a  decision  of  Pattesani  J.,  {Ex  parte 
Higginbotham  (a)),  to  the  effect  that  the  2  &  3  Vict., 
requiring  certain  proceedings  to  be  prosecuted  in  the 
name  of  the  attorney  or  solicitor-general,  only  applies  to 
penalties  for  publishing  printed  papers  not  having  the 
printer's  name,  &c,  attached,  and  not  to  offences  under 
the  39  Greo.  3.  The  2  &  3  Vict  is  a  remedial  act,  and 
should  receive  a  liberal  construction;  and  although  it 
recites  a  particular  mischief,  yet  the  recital  cannot  limit 
and  restrain  the  enacting  clauses,  which  are  intended  to 
remedy  other  mischiefs.     Then  comes  the  6th  section. 


ing  treasonable  and  eeditious  prac- 
tices and  to  put  an  end  to  certain 
proceedings  now  pending  under 
the  said  act" 

Sect.  2  imposes  a  penalty  on 
printers  for  not  printing  their 
name  and  residence  on  every 
paper  or  work,  and  on  persons 
publishing  the  same. 

Sect.  4  provides,  "  that  it  shall 
not  be  lawful  for  any  person  or 
persons  whatsoever  to  commence, 
prosecute,  enter,  or  file,  or  cause 
or  procure  to  be  commenced, 
prosecuted,  entered,  or  filed,  any 
action,  bill,  plaint,  or  information 
in  any  of  her  Majesty's  courts, 
or  before  any  justice  or  justices 
of  the  peace,  against  any  person 
or  persons  for  the  recovery  of  any 
fine,  penalty,  or  forfeiture  made 
or  incurred,  or  which  may  here- 
after be  incurred  under  the  pro- 
visions of  this  act,  unless  the 
feame  be  commenced,  prosecuted. 


entered,  or  filed  in  the  name  of 
herMajesty 'sAttomey-General  or 
Solicitor^General  in  that  part  of 
Great  Britain  called  England,  or 
her  Majesty's  Advocate  for  Scot- 
land (as  the  ease  may  be  respect- 
ively); and  if  any  action,  bill, 
plaint,  or  information  shall  be 
commenced,  prosecuted,  entered, 
or  filed  in  the  name  or  names  of 
any  other  person  or  persons  than 
is  or  are  in  that  behalf  before- 
mentioned,  the  same,  and  every 
proceeding  thereupon  had  are 
hereby  declared,  and  the  same 
shall  be  nuU  and  void  to  all  in- 
tents and  purposes." 

Sect.  6  enacts,  **  that  the  said 
act,  and  all  acts  made  for  the 
amendment  thereof  except  so  far 
as  herein  repealed  or  altered, 
shall  be  construed  as  one  act  to- 
gether with  this  act." 

(a)  9  Dowl.  200. 


9. 
JOBMION. 
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which  enacts,  that  '^the  said  act,  and  all  acts  made  for        1845. 
the  amendment  thereof,  except  so  far  as  herein  repealed    j^^  qubxn 
or  altered,  shall  be  constmed  as  one  act,  together  with 
this  act"  These  acts  must,  therefore,  be  taken  together, 
as  forming  one  enactment :   7%e  Guardians  of  the  Ban-- 
hay  Uman  y.  Sobm8an{a),  ' 

2*  The  name  of  the  informer  does  not  appear  on  the 
conviction,  and  the  defendant  does  not  know  to  whom 
he  is  to.  pay  the  penalty,  in  order  to  obtain  his  liberty. 
The  conviction  follows  the  form  given  in  the  schedule 
annexed  to  the  act;  but  that  will  not  cure  the  defect, 
because  it  is  essential  to  the  validity  of  a  conviction  that 
it  should  appear  how  the  penalty  was  distributed  (5). 
IniZ^ V.  Seak  (c)  ondBex  v.  Helps  ((Q,  Lord  EUenboroughy 
C.  J.»  was  of  opinion  that  the  conviction  should  point 
out  the  name  of  the  informer;  and  that  a  conviction 
merely  directing  the  penalty  to  be  distributed  as  the  law 
directs,  was  bad  for  uncertainty.  In  Paley  on  Convic- 
tions, p.  80,  2nd  ed.,  it  is  said,  the  name  of  the  informer 
should  be  regularly  stated  in  all  cases.  It  is  not  always 
sufficient  to  adhere  literally  to  the  form  given  by  act  of 
Parliament :  Rex  v.  Priest{ey 

Martiny  contrii,  was  not  heard. 

Lord  Denman,  C.  J. — I  do  not  quite  understand 
what  is  meant  by  ihe  phrase,  that  the  two  acts  are  to  be 
read  together ;  but  it  is  clear  to  me,  that,  if  they  are 
conatrued  as  one  act,  the  former  act  is  not  altered  so  as 
to  affect  the  defendant.    This  was  an  information  against 

{a)  4  Q.  B.  lU  919.  plaintiff  in  every  such  action,  or 

{h)  Sect.  36  enacts,  "  that  all  the  informer,  before  any  justice, 

pecuniary  penalties  and  forfeit-  and  the  other  moiety  thereof  to 

ores  impoaed  by  the  act  shall,  his  M«gesty,  his  heirs,  and  suo- 

when  reQOvered,  either  by  action  cessors." 

in  any  court,  or  in  a  summary  (c)  8  East,  568. 

way  before  any  justice,  be  ap-  {d)  3  M.  &  S.  331. 

plied  and  disposed  of  as  follows ;  («)  6  T.  R.  538. 

▼iz^   one  moiety  thereof  to  the 


V. 
JOHirSON. 
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1845.        the  defendant)  for  an  offence  committed  against  l2ie  39 

X^Tqubsn    ^^'  ^>  ^  '^^^  ^  ^^9  '^^  ^^  ^^  contended  that  that  in- 
formation conld  not  be  laid  esicept  according  to  tlie  pro- 
yifidonB  of  the  2  &  3  Vict.  c.  12.    That  statute,  how- 
ever, does  jiot  appear,  in  the  first  instance,  to  apply  to 
this  case,  for  the  clause  which  requires  the  information 
to  be  laid  by  the  attorney  or  solicitor-general,  is  one 
which  specifically  refers  to  offences  relating  to  printing 
and  publishing  matters  prohibited  by  the  act.     If  no 
offence  had  been  created  by  the  2  &  3  Vict,  it  might  be 
difficult. to  say  that  its  provisions  do  not  apply  to  the 
offences  against  the  39  Greo.  3;  but  as  new  and  dis- 
tinct ofiences  have  been  created  by  the  recent  statute, 
it  is  sufficient  to  apply  its  provisions  to  them.     Then 
comes  the  question,  whether  the  conviction  was  good 
in  form,  being 'drawn  up  according  to  the  form  given 
by  the  statute.     It  might  be  supposed  that,  idien 
a  statute  gives  a  form  of  conviction,  that  form,  when 
adopted,  must  necessarily  be  good ;   but  the  Court 
has  found  itself  bound  to  impose  some  restrictions 
on  that  general  proposition.     For,  if  an  act  contains  a 
description  of  an  offence,  and  of  the  drcumstances  which 
are  required  to  constitute  it,  and  if  the  form  given  in 
the  statute  does  not  contain  all  the  particulars  which,  by 
the  provisions  of  the  statute,  go  to  make  out  the  offence, 
it  becomes  impossible  for  the  Court  to  say  that  the 
offence  has  been  comnutted  (a).     That,  however,  does 
not  appear  to  be  the  case  here*    The  conviction  itself 
was  open  to  an  objection  in  respect  of  the  absence  of 
any  distribution  of  the  penalty,  which  might  have  been 
considered  a  fatal  defect,  (as,  according  to  the  cases 
cited,  it  ought  to  form  part  of  the  conviction),  if  tlie 
particular  form  had  not  been  given  in  the  statute.    But 
here  a  form  has  been  given ;  and  the  defect  is  not  in 
the  description  of  the  offence,  but  only  in  the  disposition 

(a)  See  FUteker  ▼.  CMtorp,  Uktk,  Vol.  1,  p;  529. 
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of  the  penalty.     The  clause  creating  the  offence,  and         i845. 
subjecting  the  offender  to  the  penalty,  stands  alone  in     tITq^k 
the  act;  and  then  comes  a  separate  enactment,  directing      ,    v* 

1  1.         .  /•      11  1   .  .  :i    *  1  •  JOHNBON. 

the  application  of  aU  penalties  imposed  by  the  act,  m 
whatsoever  way  recovered,  by  action  or  before  justices. 
There  was  no  danger  that  the  defendant  would  be  really 
sabjected  to  any  inconvenience  by  not  knowing  the 
person  to  whom  he  was  to  pay  part  of  the  penalty.  On 
the  whole,  therefore,  the  conviction  appears  to  be  suffi- 
cient, and  the  rule  to  quash  it  must  be  refused. 

• 

Williams,  J. — ^If  no  form  had  been  ^ven  by  the 
statute,  there  might  have  been  great  weight  in  the  argu-* 
ment  that  has  been  used.  No  form  appears  to  have 
been  ^ven  in  the  cases  that  have  been  cited.  When 
the  form  in  the  statute  says,  ''  Here  set  out  the  offence,** 
it  does  not  afford  much  information ;  and  in  the  descrip- 
tion of  the  offence,  everything  must  be  alleged  which 
is  necessary  to  describe  the  offence,  which  is  done  here 
in  the  terms  of  the  statute  creating  it ;  but  in  mattens 
not  descriptive  of  the  offence,  as  in  the  case  of  the  dis- 
tribution of  the  penalty,  it  is  enough  to  follow  the  form 
given  by  the  statute  (a). 

WiOHTBiAN,  J. — ^It  appears  to  me  that  there  is  no 
difficulty  as  to  the  first  point.  Certain  offences  and 
penalties  are  created  by  each  statute,  and  the  restriction 
as  to  the  information  applies  only  to  the  penalties  im- 
posed by  the  latter.  I  agree  alsoas  to  the  second  point. 
There  are  cases  where  the  nature  of  the  offence  is  such 
as  to  require  greater  particularity  than  is  given  in  the 
form  in  the  statute,  in  describing  the  offence ;  but  the 
general  form  is  sufficient,  although  there  may  be  some 
difficulty  and  inconvenience  in  finding  out  to  whom  the 

penalty  is  to  be  paid. 

Rule  refused. 

(a)  Coleru^e,  J,,  was  abient 
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1845. 


Nov.  I9tk.  The  Queen  v.  The  Inhabitants  of  Wellington. 

mere  the  exa-  J.  HIS  was  an  appeal  against  an  order  of  two  justices 

•npport  of  ao  for  the  removal  of  a  pauper  from  the  township  of  Wal- 

^ut^'S^rit'  saB,  in  Staffordshire,  to  the  parish  of  Wellington,  Salop, 

prenoiu  order  The  examinations  on  which  the  order  was  made,  stated 

for  the  remof  al 

of  the  pauper'i   a  derivative  settlement  of  the  pauper  from  his  father  in 

duced  b?ore°'   ^^  appellant  parish,  and  a  previous  order  for  the  re- 
thcremoniig     ^^^^  ^f  ^^  fy^^^  ^  ^|.  ^amsh.    That  order  was 

justices,  a  copy  ^ 

ofsuchprenous  produced  before  the  removing  magistrates,  but  no  copy 
sent  to  the  ap-    of  it  was  sent  with  the  examinations  to  the  appellants. 
P**^"^-  On  the  trial  of  the  appeal  the  appellants  objected, 

under  one  of  their  grounds,  that  the  respondents  could 
not  be  heard,  because  they  had  not  furnished  the  appel-. 
lants  with  a  full  copy  of  tiie  examinations,  a  copy  of  the 
order  referred  to  in  the  examinations  not  having  been 
sent  The  sessions  thought  the  objection  valid,  and 
quashed  the  order  of  removal,  subject  to  the  opinion  of 
this  Court  on  a  case. 


Neak,  in  support  of  the  order  of  sessions,  relied  on 
Regma  v.  East  Bcdnton  (a). 

Corbet^  contrcL 

Lord  Denman,  C.  J. — It  seems  to  me  that  the  deci- 
sion in  Regina  v.  E<ut  Rtnnton  (a)  was  right  There 
is  much  soundness  in  the  principle  involved  in  it,  that 
all  the  evidence  produced  before  the  removing  justices 
should  be  sent  to  the  appellants. 

Williams  and  Wightmak,  Js.  (&),  concurred. 

Order  of  sessions  oonfiimed. 

(a)  Ant^,  p.  23.  (h)  Coierkl^e,  J.,  was  absoit. 
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1845. 

The  Queen  v.  The  Inhabitants  of  Downholland,         Nov.  22nd. 

At  a  specnal  sessions  held  at  Ormaldrk^  in  the  county  a  certificate  for 
of  Lancaster,  February  23,  1843,  John  Ackers,  the  5  ^  e^rm.  4, 
surveyor  of  highways  for  three  several  divisions  of  the  ^f^jJ^Ten" 
township  of  Downholland,  was  summoned,  in  pursuance  where  it  ap- 
of  the  5  &  6  WilL  4,  c.  50,  s.  94,  touching  and  con-  beiy  that  the 
ceming  the  repair  of  a  certain  road  in  that  township,  tionlia*'***' 
At  the  sessions,  the  surveyor  denied  that  the  road  in  ^y* 
question  was  a  highway,  and  also  denied  the  liability 
of  the  inhabitants  to  repair  such  road.    The  magistrates 
directed  a  bill  of  indictment  to  be  preferred,  to  which 
the  defendants  pleaded  not  guilty. 

The  case  was  tried  before  CoUmany  J.,  at  the  Liverpool 
Spring  Assizes,  1844.  The  indictment  alleged  an  im« 
memorial  custom  on  the  part  of  the  defendants  to  repair 
all  roads  within  their  township,  which  would  be  other- 
wise repaired  by  the  parisL  The  prosecutors  failed  to 
prove  the  custom  alleged  in  the  indictment,  and  the 
learned  Judge  stopped  the  case,  and  directed  a  verdict  to 
be  taken  for  the  defendants. 

On  the  5th  of  April,  1845,  application  was  made  to 
CoUman,  J.,  for  the  costs  of  the  prosecution,  who,  after 
hearing  counsel  on  both  sides,  made  the  following  order: 
''The  way  in  dispute  in  this  case  being  maintained  on 
the  one  side  to  be  a  public  way,  and  the  prosecutor  being 
prepared  with  evidence  to  prove  it  to  be  so ;  and  it  being 
contended  on  the  other  side  that  it  was  an  occupation 
way  only,  and  the  defendants  being  prepared  with  evi- 
dence in  support  of  their  case  on  that  point;  but  it  being 
dear,  that,  even  if  it  were  a  public  way,  the  defendants 
were  not  liable  to  repair  the  same,  and  the  jiuy  having 
found  ihdr  verdict,  acquitting  the  defendants  on  the 
latter  ground  only,  without  being  called  upon  to  decide 
the  question  whether  the  way  was  a  public  highway  or 
not^ — 1  order  that  the  costs  of  the  prosecutbn  be  paid 


DOWNHQL- 
LAND. 
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out  of  the  rate  made  and  levied  in  pursuance  of  the  act 

The  QuESN    ^y  ^^  township  of  Downholland. 

»•  (Simed)        T.  Coltbcan." 

Inhabitants  of  ^    ^        ' 

In  Trinity  Term  last,  CawUng  obtained  a  rule  nisi, 
calling  on  the  prosecutor  to  shew  cause  why  that  certi- 
ficate should  not  be  set  aside. 

Starkie  now  shewed  cause. — It  is  said  there  is  no 
jurisdiction  to  make  an  order  for  costs  under  the  95th 
section,  because  the  road  iii  question  is  not  proved  to  be 
a  highway.  The  justices  at  special  sessions  have  pre- 
sented it  to  be  a  highway,  and  the  affidavits  state  it  to 
be  a  highway,  and  the  prosecutor  at  the  trial  was  pre- 
pared with  evidence  to  prove  it  to  be  such;  it  must, 
therefore,  be  presumed  to  be  a  highway  within  the  mean- 
ing of  the  95th  section. 

CowUnffy  contnL — In  Begina  v.  Heanor  (a),  it  was  held 
that  the  95th  section  does  not  attach  where  the  way  in- 
dicted is  not  proved  to  be  a  highway.  Here  it  is  not 
decided  whether  the  road  is  a  highway  or  not,  and  the 
surveyor  denied  it  to  hfB  a  highway,  and  also  denied  the 
duty  and  obligation  of  the  defendants  to  repair.  The 
verdict  proceeded  on  the  ground  that  the  alleged  custoni 
was  not  proved,  but  the  defendants  were  prepared  to 
shew  at  the  trial  that  the  road  was  not  a  highway,  as 
well  as  that  no  such  custom  existed.  (Here  he  was 
stopped  by  the  Court). 

Lord  Denman,  C.  J. — In  order  to  give  jurisdictioiiy 
it  must  appear  to  us  affirmatively  that  the  road  is  a 
highway.  That  fact  must  appear  clearly,  and  not 
merely  by  way  of  inference. 

Williams  and  Wiohtman,  Js.  (i),  concurred. 

Rule  absolute. 

(a)  Ant^.  Vol.  1,  p.  466.  (h)  Coleridge,  J.,  was  absent. 
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1846. 


Ex  parte  The  Inhabitants  of  Wellingborough.  Nov.  25ik. 

An  order  was  made  by  two  justices  of  Northampton-  RespoDdenUon 

the  tnsl  Of  sn 

shire  for  the  removal  of  Lois  Bayes  from  the  parish  of  appeal  against 
Isham  to  the  parish  of  Wellingboioagh,  both  in  that  movai  ue  en^' 
county.  The  parish  oflBcers  of  WdKngbopongh  appealed  ^^^fi^^/^;, 
agunst  the  order^  and  served  several  grounds  of  appeal,  on  an  objection 
KMne  of  which  stated  objections  to  the  examination,  and  grounds  of  ap- 
others  denied  the  settlement  in  fact  The  third  ground  Sden^^f  £^' 
was,  that  the  examination  contains  no  proof  of  the  «Mnjj«^ons; 

^  *  even  if  the  ap-' 

cbargeability  of  the  pauper  to  the  parish  of  Isham.  peUanUwiahto 
The  appeal  came  on  to  be  tried  at  the  last  Michaelmas  jectioo,  and  to' 
quarter  sessions  for  Northamptonshire,  when,  service  of  J^^^^e^ 
the  notice  acnd  grounds  of  appeal  being  admitted,  the  ianwiofftct 
respondents  stated,  that  they  admitted  the  examinations  the  grounds  of 
to  be  defective,  for  the  reason  stated  in  the  third  ground  •PP**'* 
of  appeal,  and  applied  to  the  Court  to  quash  the  order 
with  »  special  entry  of  the  ground  on  which  it  was 
quashed.     This  was  objected  to  by  the  appellants,  who 
stated  that  they  were  willing  to  waive  that  objection, 
and  pressed  the  Court  to  hear  and  determine  the  appeal 
on  the  merits.     The  sesrions  refused  further  to  hear  the     » 
q)peal,  and  quashed  the  order  of  removal,  with  a  special 
entry,  that  it  was  quashed  after  a  full  hearing,  for  want 
of  proof  of  cbargeability  in  the  examination. 

Fbod  now  moved  for  a  rule,  calling  upon  the  justices 
to  shew  cause  why  a  mandamus  should  not  issue  to  them 
to  enter  continuance  and  hear  the  appeal — The  appel- 
lants have  a  right  to  abandon  any  of  their  grounds  of 
appeal,  and  have  the  appeal  decided  on  the  others,  and 
were  willing  to  do  so  in  this  case.  There  has  been  no 
dedsion  on  the  merits,  yet  the  sessions  say  they  have 
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1846.        decided  ''  after  a  full  hearmg,"  which  will  be  conclusiye 
Ex  parte       hereafter.     [Lord  DenmaUf  C.  J. — You  can  make  the 
Inhabitant!  of  ground  of  the  decision  apparent  in  any  future  pioceed- 
BORouGH.     ing.]     But  the  respondentB  may,  perhapSy  puzsae  the 
same  vexatious  course  at  a  future  trial,  and  thereby 
harass  the  appellants  with  continued  expense  and  liti- 
gation.    The  objection   having  been  called  to  their 
notice,  if  they  intended  to  abandon  the  order,  they 
ought  at  least  to  have  given  the  appellants  notice  of 
their  intention,  as  in  Ex  parte  The  ItiAabitants  of  Panr 
iefract  (a),  but  here  no  communication  of  the  kind  was 
made. 

Lord  Denbian,  C.  J. — The  respondents  had  a  right  to 
say  they  think  that  a  given  objection  is  good,  and  will 
not  go  further,  whether  they  gave  notice  of  abandon- 
ment or  not ;  and  after  that  declaration  it  would  have 
been  useless  for  the  sessions  to  proceed  with  the  appeal. 
If  appellants  choose  to  raise  technical  objections,  they 
must,  at  least,  take  the  chance  of  having  them  decided 
in  their  favour. 

CoLERiDQE,  J. — It  is  possiblc  that  the  respondents 
may  have  taken  advice,  and  have  been  told  thatthia 
very  objection  was  fatal,  and  on  that  ground  neglected 
to  prepare  themselves  with  evidence  for  contesting  the 
appeal  on  the  other  objections. 

Williams  and  Wightman,  Js.,  concurred. 

Rule  refused  (i). 


(o)  13  L.  J.,  N.  S.,  M.  C,  5 ;  post,  p.  181,  n. 
(h)  The  followini;  is  an  abstract  of  tlie  case  referred  to  in  the 
argument,  reported  in  the  13th  Lav  Journal,  N.  S.,  M.  C,  5 : — 
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1843. 

Ez  parte  the  Inhabitants  of  Pontbpract.  J^cw.  2Srd, 

An  order  was  made  hy  two*jnstices  of  the  West  Riding  of  York-  An  appeal 
shhre,  dated  22nd  April,  1843,  for  the  remoral  of  Ann  Auckland,  ^^^^'^ 
widow,  and  her  two  children,  from  Thome  to  Fontefract.    The  eza-  haTing  been  en- 
minations  and  order  were  sent  to  the  parish  oflScers  of  Fontefract,  teredand  res- 
and  the  pauper  afterwards  removed.    An  appeal  against  the  order  JJI^dento^Ve 
was  entered  and  respited  at  the  Rotherbam  quarter  sessions,  3rd  notice  to  the 
Jnly,  1843*  sppeUants  that 

On  the  3rd  of  August  the  respondents  serred  the  appeUants  with  [^o^o^ 
the  following  notice : —  groond  that  the 

"  To  the  churchwardens  8tc.  ^^fe^ij^, 

*'  In  the  matter  of  an  appeal  wherein  &c«    Whereas  under  and  by  snd  that  thej 
Tirine  of  an  order  &c  Ann  Auckland  &c.  were  remored  from  Thome  !^^  "PP^^  ^ 
to  Fontefract,  as  the  place  of  their  last  legal  settlement ;  and  whereas,  ^^^^^  ^  qotih 
since  the  said  removal  and  the  entry  of  the  said  appeal  against  the  the  order  on  a 
nid  order  of  removal,  we  have  discovered  and  are  satisfied  that  the  ff^*^  vS^* 
examinations  on  which  the  said  order  was  granted  are  defective,  and  ^p^Q  n^  gj|, 
iDsuflBcient  to  support  the  said  order  on  the  trial  of  the  said  appeal :  rits ;"  and  that 
sow  we,  the  undersigned,  being  the  churchwardens  and  overseers  of  ^^  ^^  ready 
the  said  parish  of  Thome,  do  hereby  give  you  notice,  that  we  have  peluntB  their 
abandoned,  and  do  hereby  abandon  the  said  order  of  removal,  and  reasonable 
that,  at  the  next  general  quarter  sessions  of  the  peace,  to  be  holden  "^'    *^ 
by  adjournment  at  Doncaster,  in  and  for  the  said  West  Riding,  we  iq  )^„„  ^  ^p. 
liiall  apply  to  the  court  to  quash  the  said  order  upon  a  special  entry,  peal,  and 
'Qnashed,  not  upon  the  merits;'  and  we  fiirther  give  you. notice,  5S^^**^'rt*th 
that  we  are  now  ready  and  willing  to  pay  you,  the  said  &c.,  all  reason  above'  special 
able  costs  already  incurred  by  you  in  the  matter  of  the  said  appeal,  antry,  and  with 
together  with  all  costs  incurred  by  you  for  the  maintenance  and  sup-  ^^y^^^  t^tiSs 
port  of  the  said  paupers  since  the  execution  of  the  said  order  of  timeot  notice  of 
removal ;  and,  lastly,  we  further  give  you  notice,  that  all  ftiture  costs  abandonment, 
to  be  incurred  by  you  in  prosecuting  and  trying  the  said  appeal  wHl  ^mT^'^^L^ 
be  so  incurred  at  your  own  peril.    Dated  &c«  sessions  :— 

On  the  29th  of  September  the  appellants  served  the  respondents  ^^d,  that  the 
with  notice  of  trial  of  the  appeal  at  the  next  quarter  sessions,  and  S^!!eriskt 
with  a  statement  of  the  grounds  of  appeaL  At  those  sessions  the 
appeUants  claimed  to  have  the  appeal  heard,  or  that,  if  the  court 
should  qnash  the  order  without  hearing  the  appeal,  and  made  a  spe- 
cial entry,  it  should  be  made  according  to  the  troth,  that  the  eza- 
minstion  was  defective  in  not  suflSciently  disclosing  a  settlement  in 
Fontefract,  which  they  contended  would  be  a  decision  on  the  merits. 
After  hearing  both  sides,  the  chairman  stated,  that  it  was  the  opi- 
nkm  of  the  migori^  that  a  decision  quashing  the  order  under  the 
fiiefs  stated  was  a  decision  on  the  .merits,  and  that  no  such  special 
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1845.  entry  ought  to  be  made;  but  that,  finding  from  the  clerk  of  the  peace 

^     y     "^       that  the  practice  of  making  luch  special  entry,  and  so  discharging 

Ex  parte        orders  on  payment  of  costs  by  the  respondents  to  the  appelUnts,  with 
Inhabitantoof     .       .        'i  ^     ,„       .  ^      ,_/       .    ^  ^.v  la 

PoNTBFaACT.    ^®  ^^^  ^^  enabling  the  respondents  again  to  remove  if  they  could 

obtain  a  better  examination,  had  latterly  prevailed  in  cases  in  which 
a  similar  notice  of  abandonment  had  been  moved,  therefore,  though 
the  court  thought  the  practice  wrong,  they  decided  to  abide  by  ^e 
same,  until  the  opinion  of  the  Court  of  Queen's  Bench  could  be  ob- 
tained for  their  guidance  on  the  subject. 

The  order  of  sessions,  therefore,  was,  that  the  order  of  removal 
should  be  discharged,  *'  not  on  the  merits,"  and  that  the  costs  of  the 
appellants,  up  to  the  time  of  the  service  of  the  notice  of  abandonment, 
and  the  costs  of  coming  to  the  sessions,  to  be  taxed  &c.,  should  be 
paid  to  them  by  the  respondents. 

Pashl^,  on  an  affidavit  stating  these  facts,  moved  for  a  rule  nisi 
for  a  mandamus  to  the  justices  to  enter  continuances  and  hear  the 
appeal.  He  cited  Regina  v.  TkeJuitices  of  Middlesex^  11  A.  & 
£.  809 ;  9  Law  J.,  N.  S.,  M.  C,  59.  [ColeridgB,  J.— Why  should 
the  sessions  hear  your  evidence  after  the  order  was  qiiashed?]  The 
appellants  ought  not  to  be  prejudiced  by  the  respondents  not  calling 
witnesses :  Hex  v.  The  Justices  of  the  West  Riding^  5  B.  &  Ad. 
167;  3  Law  J.,  N.S.,  M.C.,  21.  They  had  a  right  to  go  to  the 
sessions  for  their  costs:  Regina  v.  Tawnstall,  3  Q.B.R.  357;  12 
Law  /.,  N.  S.,  M.  C,  72. 

Lord  Demman,  C.  J« — It  appears  to  me  that  the  sessions  in  this 
case  were  perfectly  right  The  question  was  not  whether  the  order 
of  magistrates  was  good  or  not ;  but,  when  the  respondents  said  to  the 
appellants,  "  Now  that  we  are  aware  that  our  examinations  are  defect- 
ive, we  are  ready  to  pay  you  your  reasonable  costs,"  it  was  the  appel- 
lants' duty  to  find  out  what  a  fair  amount  of  costs  would  be,  and  if 
the  amount  the  respondents  were  ready  to  pay  was  a  reasonable 
amount,  they  should  have  consented  to  the  abandonment.  The  ses- 
sions may  well  have  considered  that  it  was  against  good  faith  to 
attempt  to  try  the  appeal  after  a  fair  proposition  of  this  kind.  Here 
the  sessions  have  decided  in  favour  of  the  appellants,  but  add  that  it 
is  not  on  the  merits.  They  may  properly  make  such  an  entry.  No 
doubt  the  appellants  have  a  right  to  enforce  the  quashing  of  an  im- 
proper order,  but,  if  they  proceed  after  such  a  notice  as  this,  they  must 
take  the  chance  of  the  result. 

Williams  and  CoLEainoB,  Js.,  concurred. 

Rule  refused. 


0 
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1845, 
The  Queen  v.  The  Inhabitante  of  Acton. 


N  appeal  against  an  order  of  two  jnetices^  dated  the  The  parish  of 

17th  July,  1844,  for  the  removal  of  Mary  Lloyd,  widow,  ten  townships, 

from  the  township  of  Acton,  in  the  parish  of  Wrexham,  couiity°of  D., 

to  the  township  of  Gwersyllt,  in  the  parish  of  Ghresford,  ^^  *^o  jy*»« 

both  in  the  county  of  Denbigh ;  the  sessions  quashed  the  The  parish 

order,  subject  to  the  opinion  of  this  Court,  on  the  fol-  g.,  one  of  the 

The  parish  of  Gresford,  at  the  time  the  pauper's  late  arc  four  church- 

,      wardens  for  the 

husband  was  hired  and  served  in  the  appellant  township  whole  parish, 
of  Gwersyllt,  as  hereinafter  mentioned,  consisted  of  ten  ^  ^^toSwtLa 
townships:  namely,  Gresford,  Allington,  Burton,  Llay,  matters.  The 
Gwersyllt,  Erlas,  Erthig,  and  Borrasrifre,  in  Denbigh-  in  F.  hare  el- 
shire;  and  Merford  and  Hoseley,  in  Flintshire.  The  own  overseen 
parish  church  is  in  the  township  of  Gresford,  and  there  ^  t^dr*  own " 
are  four  churchwardens  for  the  whole  parish,  who  at  poor;  the  others 

have  had  in 

present  only  act  in  ecclesiastical  matters.     The  two  some  years 
townahips  in  Flintshire  have  always  had  their  own  over-  ^!^^^^p, 
■eeiB,  and  miuntamed  their  own  poor  separately  and  ^ZtZ^ 
apart  from  the  rest  of  the  parisL  The  other  part  of  the  townships 
paiiah,  oonsUOng  of  the  eight  Derbyshire  townships,  as  'Zf^'r^Try. 

ing  from  four 
to  eight.  In 
1S31,  four  overseers  were  appointed  to  senre  for  the  whole  of  the  parish  in  the  county  of  D. 
An  equal  poor-rate  has  been  always  agreed  to  by  the  ehnrchwardens  and  the  sevend  over- 
seers in  gMieral  vestry,  and  the  rate  of  allowance  to  paupers  there  ordered.  Separate  poor- 
rates  were  made,  allowed,  and  collected  by  the  overseers  in  the  separate  townships,  and 
the  poor  refieved  by  them,  and  at  the  end  of  each  year  they  settled  the  accounts,  paying  and 
receivinc  to  and  from  each  other  the  surplus  or  deficiency,  as  the  case  might  be,  the  general 
balance  being  handed  over  to  the  account  of  the  next  year.  That  part  of  the  parish,  from 
1730  to  1833,  occasionally  received  and  removed  paupers  as  to  and  from  the  parish  of  A., 
but  the  townships  never  removed  to  each  other;  the  townships  in  F.,  however,  occasionally 
removed  paupers  to  the  part  of  the  parish  in  D.  In  and  since  1833,  in  obedience  to  a 
mandamus,  two  overseers  have  been  regularly  appointed  for  each  township  in  D.,  which 
has  since  managed  its  own  affairs  distinct  firom  the  odie rs. 

At  the  trial  of  an  appeal  against  an  order  of  removal  to  the  township  of  G.,  the  sessions 
found  that  the  husband  of  the  pauper  gained  a  settlement  in  G.,  in  1771,  by  huing  and 
•ervice,  and  died  in  1815  ;  that,  since  his  death,  his  widow  was  regularly  relieveci  by  that 
township,  while  residing  out  of  it.  They,  however,  quashed  the  order  of  removal,  stating 
all  the  above  facts  for  the  opinion  of  this  Court  :^ 

Held:— I,  That  the  signature  of  the  diurch wardens  of  A.  was  not  necessary  to  the 
grounds  of  •ppeal  by  the  town^ip  of  G.  2.  That  no  settlement  oould  be  gavied  in  the 
township  of  G.  in  1771 ;  that  the  rotief  was,  therefore,  given  by  mistake,  and  not  oondustve 
as  to  the  pauper's  settlanent  there. 

VOL.  IT.  O  N.  S.  C. 
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1B45.        far  back  as  can  be  traced  previous  to  1816^  had  over* 
The  Queen    ^^^  ^^  ^^  P<>or  as  foUows :— one  for  Gresford,  one  for 
I  hMt  ts  f  Allington,  one  for  Burton  and  Llay,  and  one  for  Gwer- 
AcTON.       syllt,  Erthig,  Erlas,  and  Borrasrifre,  (the  three  latter 
being  minor  townships),  except  in  the  years  1735,  1736, 
and  1737,  when  one  overseer  was  appointed  for  the 
township  of  Gwersyllt  alone.     In  1816,  one  overseer 
was  appointed  for  Gwersyllt^  and  also  one  for  every 
other  township  separately.     In  1817,  one  was  appointed 
for  GwersyUt,  Erlas,  and  Erthig  jointly,  and  one  for 
every  other  township  separately.     In  1818,  one  was 
appointed  for  Gwersyllt,  Erthig,  Erlas,  and  Borrasrifre 
jointly,  and  one  for  each  of  the  other  townships  se- 
parately; and  in  1819,  and  every  year  from  then  up 
to  1830  inclusive,  one  was  appointed  for  Gwersyllt  sepa- 
rately, and  for  all  the  other  townships  separately,  except 
Erthig,  Erlas,  and  Borrasrifre,  which  had  one  overseer 
for  them  jointly.     Thus  the  number  of  overeeers  varied 
from  four  to  eight  at  different  times.     For  1881  and 
1832  there  were  four  overseers  appointed  to  serve  for 
the  whole  parish  of  Gresford,  in  the  county  of  Denbigh, 
with  the  churchwardens  thereof,  and  these  are  the  only 
instances  that  can  be  discovered  where  there  were  war- 
rants of  appointment  of  overseers  for  the  parish,  as  one 
division,  the  other  previous  appointments  being  for  the 
several  townships,  as  before  set  forth.     An  equal  poor- 
rate  of  so  much  in  the  pound  was  always  agreed  to  at 
a  general  vestry  in  the  parish  church  by  the  church- 
wardens of  the  parish  and  the  overseers,  and  the  rate  of 
allowances  to  be  paid  to  paupers  was  arranged    and 
ordered  by  parish  vestries.     Separate  poor-rates  were 
made,  allowed  by  the  justices,  published  in  churchy  and 
collected  by  the  overseers  in  the  townships  for  which 
they  were   so  appointed  and  acted>  as    hereinbefore 
stated;  and  they  also,  previous  to  the  appointment  of  an 
assistant  overseer,  as  hereinafter  mentioned,  paid  the  poor 
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belonging,  or  supposed  to  belong,  to  the  several  town- 
ships ;  and  the  general  accounts  of  the  overseers  for  the 
townships  at  the  end  of  each  year  were  settled  in  the      v-u-^*-  r 
parish  vestry,  and  the  balance  of  their  several  accounts       Acton. 
struck,  and  the  overseers  who  had  a  surplus  in  hand 
broughtthat  surplus  to  the  parish  vestry,  and  those  who 
were  deficient  received  what  was  due  to  them  from  the 
surplus  of  the  others ;  and,  if  any  balance  afterwards  re- 
mained in  hand  upon  the  general  account,  it  was  paid 
over  to  the  new  oyerseers  for  the  general  expenses  of  the 
ensuing  year.     One  of  the  churchwardens,  in  or  about 
1823,  was  elected  in  the  parish  vestry,  and  afterwards 
acted  (with  a  salary)  as  a  general  overseer  for  the 
Denbighshire  part  of  the  parish,  consisting  of  the  said 
eight  townships;  and  the  several  overseers  paid  the  rates 
collected  by  them  in  their  several  townships  to  the  per- 
son so  acting  as  general  or  assistant  overseer ;  and  he 
paid  the  poor  belonging  to  the  several  townships  in  the 
Denbighshire  part  of  the  parish,  and  kept  a  distinct  ac- 
count for  each  township.  That  part  of  the  parish  formed 
of  the  Denbighshire  townships,  from  the  year  1730  to 
1833,  always  removed  and   received   paupers    under 
orders  of  removal  drawn  as  from  or  to  the  '^  parish  of 
Gresford,  in  the  county  of  Denbigh^"  but  it  cannot  be 
ascertained  that  they  ever  removed  paupers  to  or  from 
each  other;  but  the  Flintshire  townships  of  Merford  and 
Hosdey  removed  paupers  to  the  Denbighshire  part  of  the 
parish  of  Gresford;  and  on  the  11th  of  January,  1787,  an 
i4)peal,  touching  the  removal  of  Hannah  Jonas,  wife  of 
Koger  Jonas,  and  her  five  children,  from  the  lordship  of 
Merford  and  Hoseley  to  the  parish  of  Gresford,  was  tried  at 
Mold,  in  thecounty  of  Flint;  and  the  orderwas  confirmed, 
with  costs.     In  the  year  1832,  an  application  was  made 
to  the  justices  of  the  peace  for  the  division  of  Denbigh- 
diire,  in  which  the  parish  is  situate,  to  appoint  two  over- 
seen of  the  poor  of  the  township  of  Allington,  bemg  one 
of  the  sud  townships  in  the  parish  of  Gresford,  and, 

o2 
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1846.  upon  thrir  irefusing,  the  inhabitants  of  Allington  applied 
ThTouBBN  ^  ^®  Court  of  King's  Bench,  and  obtained  a  rule  for 
,  .    ^*  a  mandamus  to  compel  such  appmntment ;  which  rule, 

Inhabitanta  of  ^     .       ,      ^      t  -i    i       .       . 

Acton.  without  argument,  was  made  absolute,  and  the  justices 
of  Denbighshire,  in  obedience  thereto,  in  April  1888, 
appointed  two  overseers  of  the  poor  for  the  sakl  town* 
ship  of  Allington,  and  for  each  of  the  other  Denbigh- 
shire townships,  including  Gwersyllt;  and  from  that 
time  two  oyerseers  haye  been  regularij  aj^inted  for 
each  township,  which  has  since  managed  its  own  affiurs 
entirely  separate,  and  without  interference  with  or  by 
any  of  the  others. 

The  pauper,  Mary  Lloyd,  was  married  to  her  deceased 
husband,  EDis  Lloyd,  about  the  year  1772,  at  Grresford, 
Ellis  Lloyd  having  the  year  previously,  viz.  1771,  gain- 
ed a  settlement  in  the  appellant  towni^ip  by  hiring  and 
service.  He  died  in  the  year  1815.  A  few  months 
ailer  the  death  of  her  husband  the  pauper  received  regu- 
lar relief  from  the  overseers  of  the  poor  of  the  appellant 
township  of  Gwersyllt,  and  continued  to  do  so  up  to  the 
formation  of  the  Wrexham  IJmon  in  1837,  and  subse- 
quently from  the  relieving  officer  on  account  of  the  said 
township  of  Gwersyllt,  until  the  12lh  of  April,  1844; 
during  the  whole  of  which  time  the  pauper  was  living  in 
the  township  of  Acton,  not  having  done  any  act  to  gain 
a  settlement  since  her  husband's  death. 

The  statement  of  the  grounds  of  appeal  was  signed 
by  the  two  overseers  of  the  appellant  township  only,  and 
not  by  dther  of  the  churchwardens  of  the  parish  of 
Gresford. 

The  questions  for  the  opinion  of  the  Court  are, — ^first, 
Whether  the  grounds  of  appeal  are  properly  signed,  in 
compliance  with  the  Slst  section  of  the  4  &  5  WilL  4, 
c  76 ;  and,  secondly.  If  they  are  properiy  signed,  whe- 
ther, upon  the  foregoing  fiwrts,  the  pauper,  Mary  Lloyd, 
is  settled  in  the  said  township  of  GwersyUt. 

If  the  Court  shall  be  of  opinion  that  the  grounds  of 
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vppetl  are  properly  signed^  and  that  the  pauper  is  not        1846* 
settled  in  the  township  of  Ghr ersyllt,  now  that  the  said     xhe  Qvm 
parish  of  Gresford  has  ceased  to  maintain  its  own  poor^    ,  ^  J*  ^    ^ 

*  ^  ^  Inbabitantf  of 

and  separate  overseers  are  appointed  for  the  said  eight  Actow. 
Denbighshire  townships,  the  order  of  the  sessions  is  to  be 
confirmed ;  but,  if  the  Court  shall  be  of  opinion  either 
that  the  grounds  of  appeal  are  not  properly  signed,  or 
that  the  pauper  is  settled  in  the  township  of  Gwersyllty 
then  the  order  of  the  sessions  is  to  be  quashed. 

Hayes  (Dtnoling^  Serj.,   with   him),   in   support  of 

the  order  of  sessions. — 1.  The  churchwardens  of  this 

parish  are  stated  to  act  only  in  ecclesiastical  matters; 

and,  as  the  Flintshire  townships  have  had  paupers  re-* 

moved  to  them  from  the  other  part  of  the  parish,  if  their 

signature  is  essential  to  the  grounds  of  appeal,  they 

might  be  both  appellants  and  respondents  in  the  same 

case. 
2.  As  to  the  settlement,  this  case  is  not  distinguish^^ 

able  from  Regina  v.  Tipton  {a)  and  Regina  v.  Hunning- 

ton  {Vy,  In  1 77 1,  Gwersyllt  was  not  a  district  maintaining 

its  own  poor,  but  part  of  a  larger  district,  consisting  also 

of  other  townships,  which  has  since  been  dissolved ;  no 

settlement)  therefore,  could  be  gained  there.     As  to  the 

relief,  it  is  only  primft  facie  evidence  of  a  settlement,  not 

conclusive,  as  it  may  be  shewn  to  hare  been  given  by 

mistake^  and  the  sessions,  by  quashing  the  order,  have, 

in  fact»  so  found. 

Arnold  {fFhitnwre  with  him),  contri. — Regina  v.  Tip- 
ftni(tf)  only  decides  that  a  settlement  in  a  parish  consist- 
ing of  several  townships  does  not  warrant  a  removal  to 
any  one  of  the  townships  after  the  appointment  of  sepa- 
•  rate  overseers  under  IS  &  14  Car.  2,  c.  12,  s.  21.  There, 

(a)  3  Q.  B.  R.  215.  {h)  13  L.  J.,  N.  S.,  M.  C.  24. 

(c)  12  A.  &  E.  779. 
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1845.  however^  before  1832,  there  had  id  ways  been  one  set  of 
lie  Queen  ^v^rseers  appointed  for  the  whole  of  the  townBhipe^ 
*  .  .  r*       .   which,  therefore,  constituted  but  one  parish.     Here  the 

Inbabitanta  of 

Acton.  only  instance  of  that  kind  was  in  1831,  before  which 
time  GwersyUt  was  a  separate  township,  maintaining  its 
own  poor.  There  was  also  a  separate  rate  for  each 
township,  not  a  common  fund  for  the  whole  district,  as 
in  Regina  v.  Marriott  (c).  The  payment  of  the  surplus 
at  the  end  of  each  year  may  have  been  only  an  illegal 
appropriation  of  the  funds,  but  it  does  not  shew  that  each 
township  was  a  separate  district,  maintaining  its  own 
poor.  [WiUiamSy  J. — ^There  was  evidence  both  ways  as 
to  their  being  separate,  and  the  sessions,  by  quashing  the 
order^  seem  to  have  found  that  they  were  not.]  They 
have  found  that  the  pauperis  husband  gained  a  settle- 
ment  in  GwersyUt,  and  the  reUef  given  by  that  townahip 
for  thirty  years  ought  to  be  conclusive  evidence  tii«i  it 
was  a  district  maintaining  its  own  poor.  There  must  be 
some  limitation  in  such  cases. 

Lord  Denman,  C.  J.  — This  case  is  not  distinguishable 
from  Regina  v.  Tipton  (a).  No  settlement  could  be  ac- 
quired in  the  appellant  township  prior  to  1833 ;  there- 
fore the  relief  makes  no  difference,  for,  however  long  it 
may  have  been  given,  it  could  only  be  given  by  mistake. 
Relief  is  only  evidence  of  a  settlement,  and  the  sessions 
have,  in  fact,  decided  against  it^  by  quashing  the  order 
of  removal 

Williams  and  Wightman,  Js.,  concurred  (6). 

Order  of  sessions  confinned. 

(a)  3  Q.  B.  R.  215.  (6)  Coleridge,  J.,  waa  alnent. 
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The  Queen  v.  The  Inhabitants  of  Scabimonden.  Jan.  14. 

\JN  appeal  against  an  order  of  two  justiqes  for  the  During  the  mi. 
removal  of  Alice  Hirst,  and  her  bastard  child,  from  the  cUldf  there  can 
township  of  Barkesknd  to  the  parish  of  Scammonden,  ^Jt|^*^^^* 
both  in  the  West  Riding  of  Yorkshire,  the  sessions  b«  marries  and 
confirmed  the  order,  subject  to  the  opinion  of  this  Court,  himself  the 
on  the  Mowing  caae :-  Kr^rt'„^.- 

with  some  other 
lation  so  as 

James  Hirst,  the  &ther  of  the  pauper  Alice  Hirst,  whoUyandper- 
lived  with  his  father  Arthur  Hirst  in  the  appellant  elude  the  pa-  * 
township  until  he  was  about  seventeen  years  of  age,  "x^rSded ^* 
when  he  voluntarily  entered  the  local  militia,  and  was  ^J^  ^^  ^^^ 

"  till  he  —- 


sworn  in  for  the  term  of  four  years.     At  that  time  seventeen  yean 
Arthur  Hirst's  settlement  was  in  the  appellant  town-  his  father's 
ship.    James  Hirst  served  as  a  militia  man  for  twenty-  jjJJ^^Jl^ 
eight  days  in  each  of  the  four  years,   and  lived  the  militia  for  four 

years,  and 
served  twenty- 
dglit  days  in  each  year.    During  the  intervals,  until  he  married,  which  took  place  when 
Ik  was  twenty,  he  lived  with  his  ande  in  the  respondent  parish,  supporting  himself 
as  m  weaver.    When  he  was  about  eighteen,  his  father  gained  a  settlement  in  the  respond- 
ent parish. 

B.M<t  that  A.  was  not  emancipated  when  his  father  gained  a  Fettlement  in  the  respondent 
parish,  the  ordinary  duty  required  fh>m  a  person  in  the  local  militia  not  being  inooniistent 
with  the  parental  control. 

VOL.  n.  P  N.  S.  C. 
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1846.         remaining  eleven  months  of  each  year  with  an  uncle  in 

TlieQuBiBN    ^®  respondent  township,  where  he  continued  to  follow 

9.  his  own  business  of  a  weaver,  and  maintained  himself. 

ScAif  If ONDBN.  He  never  returned  to  his  father.    His  father,  having  got 

married  again,  went  to  live  at  Bippenden,  in  Soyland, 
in  the  West  Biding ;  but  he  (James)  saw  his  father 
occasionally.  James  got  married  when  about  twenty 
years  of  age;  between  the  time  of  his  entering  the 
militia  and  getting  married,  and  when  he  was  about 
eighteen  years  of  age,  his  father,  Arthur,  acquired  a 
settlement  in  the  township  of  Soyland,  in  the  said 
riding,  by  renting  a  tenement.  Neither  the  pauper, 
Alice  Hirst,  nor  her  father,  James  Hirst,  ever  acquired 
a  settlement  in  their  own  right  Upon  these  facts  the 
appellants  contended  that  James  Hirst,  and,  consequent- 
ly, the  pauper,  acquired  the  settlement  so  obtained  by 
his  father,^  Arthur  Hirst,  in  Soyland,  as  he  was  then 
under  age,  and  unemancipated.  The  respondents^  on 
the  other  hand,  contended  that  James  Hirst  did  not 
acquire  such  settlement  from  his  father,  Arthur  Hirst, 
as  he  was  emancipated  at  the  time  when  such  settlement 
was  gained. 

The  sessions  held  that  James  Hirst  was  emancipated 
when  his  father,  Arthur  Hirst,  acquired  such  settlement 
in  Soyland.  If  the  Court  of  Queen's  Bench  should  be 
of  opinion  that  James  Hirst  was  unemandpated  at  the 
time  when  such  settiement  was  acquired  by  his  fitther, 
Arthur  Hirst,  in  Soyland,  then  the  order  of  sessions 
and  the  order  of  justices  were  to  be  quashed;  other- 
wise, both  were  to  stand  confirmed. 

Pashley  BJid  Overend^  in  support  of  the  order  of  sessions. 
— James  Hirst  having  left  his  father's  house  to  follow  a 
separate  business,  and  maintain  himself,  and  never  having; 
returned,  and  become  re-incorporated  in  his  father's 
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fiunily,  and  haying  oontracted  to  serve  for  four  years        i846. 
m  the  militia,  became  emancipated  from  the  time  he    ^^7^^ 
left  his  Other's  house.   The  time  when  the  pauper  came  ,  ,  .  ^' 

,         ,         InhabitantB  of 

of  age  will  be  foimd  inmiaterial  to  the  present  inquiry.  Scammonden. 
In  1  Nolan,  318  (4th  ed.),  it  is  said,  '^It  does  not  seem 
settled  by  an  express  decision,  whether  an  emancipation, 
which  is  not  completed  but  by  the  child's  not  returning 
under  the  age  of  twenty-one,  is  to  refer  to  the  period  of 
its  original  separation  wiihin  the  age  of  minority,  or  to 
that  of  its  arriTal  at  tke  years  of  discretion."  In  sup- 
port of  this  position  the  dictum  of  Lawrence^  J.,  in  Rex 
V.  Wobum  {a)y  andthat of  Ze  Blanc,  J.,  in  Bexv.  Caw^ 
honeybarne  (i),  are  cited.  James  Hirst  had  left  his 
father's  house  to  support  himself  as  a  weaver,  and  was 
free  fi!t>m  the  parental  control ;  and  the  Court  said  in 
BexY.  Halifax  (c),  that,  ''where  a  son  is  become  inde- 
pendent of  his  father's  family,  or  emancipated  from  it, 
he  wiU  not  require  a  settlement  where  his  father  goes  to 
reside."  Emancipation  is  not  a  term  confined  to  settle- 
ment law  ;  it  is  mentioned  by  Fleta,  L  1,  c.  7 ;  speaking  of 
the  modes  by  which  the  parental  control  may  be  taken 
away,  he  says,  ''  Item  emancipatione,  ut  si  quis  fiUum 
Bunm  foris  famnlaverit,  cmn  aliqu&  parte  su»  hnreditatis, 
quod  antiquities  fieri  solet."  By  the  common  law,  ex* 
oept  in  the  case  of  tenure  by  knight's  service,  the  fiither's 
control  over  the  son  ceased  at  the  age  of  fourteen*  The 
law,  for  obvious  reasqns,  will  not  allow  children  of  tender 
years  to  be  separated  from  their  parents :  Bex  v.  St 
Kathmne  and  SL  George  (d),  Bex  v.  Cumner  and  Mil* 
ton  (f).  A  person  of  weak  intellect,  though  separated 
from  his  parents  after  the  age  of  twenty-one,  cannot  be 
emancipated:  Bex  v.  Much  Cawame  (/)•  Emancipation, 


(a)  8  T.  R.  479.  (d)  Fori.  218. 

(b)  10  Eart,  89.  (e)  Id.  322. 

(c)  Borr.  S.  C.  806.  (/)  2  B.  &  Ad.  861. 
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1846.        tiierefore^  is  not  always  referable  to  the  time  when  the 

-  pauper  attains  the  age  of  twenty-one,  but  to  the  time 

V,  when  he  ceases  to  live  with  his  father,  and  to  be  under 

ScAiiMONOEN.  ^  control.     The  subject  was  much  discussed  in  Bex  y. 

Offchurch  (a)  and  Rex  v.  Roach  (b),     \^C6kridgey  J. — 
The  dictum  ofAbbott,  C.  J.,  in  Rex  v.  WilmingUm  (c),  is 

r 

very  strong.     He  there  says,  that  ^*  during  the  minority 
of  a  child  there  can  be  no  emancipation  unless  he 
marries,  and  so  becomes  himself  the  head  of  a  family,  or 
contracts  some  other  relation  soias  wholly  and  perma- 
nently to  exclude  the  parental  controL"]     That,  in  the 
first  place,  is  only  the  dictum  of  a  single  Judge,  and  one 
which  the  circumstances  of  that  case  did  not  require  him 
to  give  to  that  extent ;  and,  in  the  second  place,  accord- 
ing to  the  opinion  there  expressed,  the  facts  shew  that 
James  Hirst  was  permanently  independent  of  the  paren- 
tal control  when  he  left  his  father's  house  and  entered 
into  the  militia.   In  Rex  v.  Rotherfield  Greys  {d)y  Bayleyy 
J.,  says,  ^'  In  order  to  constitute  emancipation,  the  party 
ought  to  be  wholly  and  permanently  free  from  the 
parental  control."  In  that  case  the  pauper,  after  having 
enlisted  in  the  marines,  and  being  discharged  fix)m  that 
service,  returned  to  his  father's  house  before  he  attained 
the  age  of  twenty-one.     Here  James  Hirst  not  only 
continued  to  live  away  from  his  father's  family,  sup- 
porting himself  as  a  weaver,  but  was  liable  to  serve  in 
the  militia  up  to  the  time  of  his  marriage ;  these,  there- 
fore, cure  strong  circumstances  to  shew  that  he  was  per- 
manently free  from  the  parental  control  before  the  time 
when  his  fiiither  gained  a  settlement  in  the  respondent 
parish.     There  is  nothing  to  shew  that  he  ever  contem- 
plated returning  and  forming  part  of  his  father's  family ; 
and  in  an  action  by  a  fathex  for  the  seduction  of  his 


(a)  3  T.  R.  114.  (c)  5  B.  &  A.  525. 

{h)  6  T.  R.  247.  (rf)  1  B.  &  C.  345. 
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daughter,  per  quod  servitium  amieit,  when  the  daughter        i846. 
was  living  away  in  service,  there  must  be  the  animus    «i^7qomn 
revertendi  at  the  time  of  seduction,  otherwise  the  action  ,  .  .  .^• 

Inhabitants  of 

b  not  maintainable :  Dean  v.  Peel  (a)  and  Blaymire  v.  Soammondbn. 


HaU  (with  whom  was  Pickering)y  contnL — ^Emanci- 
pation in  the  sense  in  which  it  is  used  in  settlement  law 
is  well  understood  and  clearly  defined  by  Abbot,  C.  J.,  in 
the  case  of  Bex  v.  Wilmington  (<?),  which  has  been  already 
quoted.  In  Rex  v.  Hardwick  (d),  the  same  learned  Judge 
says,  "  Now,  during  the  minority  of  the  child,  he  will 
.  lemain  ahnost  under  any  cm^umstances  unemancipated ; 
but  where  the  new  settlement  is  acquired  by  the  parent 
after  the  child  has  attained  twenty-one,  it  will  not  be 
communicated  unless  in  fact  the  child  continues  part  of 
the  family."  A  person  is  only  subject  to  twenty-eight 
days*  service  in  the  year  in  the  local  militia,  except  in 
case  of  invasion  or  rebellion ;  and  during  the  remaining 
part  of  the  year  he  may  follow  his  ordinary  occupations. 
[He  was  stopped  by  the  Court]. 

Lord  Denman,  C.  J. — The  law  lidd  down  by  Lord  Ten- 
terdeuj  C.  J.>  in  Rex  v.  Wilmington  (c),  has  become  the  ge- 
neral rule  with  respect  to  emancipation.  We  are  not  to 
inquire  minutely  into  all  the  circumstances  under  which 
a  pauper  may  become  sui  juris,  as  that  may  depend  in  a 
great  measure  on  the  personal  qualities  of  the  individual. 
I  think  we  ought  not  to  disturb  that  which  now  seems 
settled  law,  that  during  the  minority  of  a  child  there 
can  be  no  emancipation,  unless  he  noarries,  and  so 
becomes  himself  the  head  of  a  family,  or  contracts  some 


(a)  5  East,  45.  (c)  5  B.  &  A.  525. 

(6)  6  M.  &  W.  55.  (d)  Id.  176. 
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1846.        other  relation^  eo  as  wholly  and  permanently  to  exdude 
TbTo^     *^«  parental  control 

V. 

Inhabitanti  of 

ScAicMONDBN.       Patteson^  J.,  concurred. 

C0LERIDGB5  J. — I  am  of  the  same  opinion.  There  is 
really  no  doubt  in  settlement  law  about  the  meaning  of 
the  terms  majority  and  minority.  The  time  at  which  a 
person  attains  his  majority  is  well  settled.  Here  mar- 
riage is  the  dividing  point,  but,  before  that,  his  father 
gained  a  settlement  in  the  respondent  parish.  Then^ 
what  circumstances  are  there  which  would  interfere 
with  the  son's  right  to  that  settlement?  Two  only  axe 
reKed  on:— 1.  The  fact  of  his  Uving  apart  from  hU 
father,  and  working  at  a  trade.  That  alone  is  insuffi- 
cient, as  it  does  not  appear  inconsistent  with  the  parental 
control,  there  being  no  contract  with  a  master  to  that 
effect.  2.  The  local  militia ;  but  that  only  requires  the 
services  of  a  person  for  a  limited  time  of  twenty-eight 
days  during  the  year.  On  the  whole,  I  think  the  parental 
control  was  not  disturbed.  It  is  better  to  lay  down  a 
broad  rule  for  parish  officers  in  such  cases. 

WiGHTMAN,  J.-^I  had  some  doubt  at  one  time 
whether  the  duty  required  of  a  local  militia  man  was 
such,  that  the  squ  contracted  a  relationship  so  as  per- 
manently to  destroy,  and  be  inconsistent  with  the  paren- 
tal controL  But  when  it  comes  to  be  explained  that  he 
is  only  required  to  serve  for  twenty-eight  days  in  the 
year,  except  under  special  circumstances  of  foreign  in- 
vasion or  rebellion,  which  are  not  found  to  exist  here, 
I  think  he  still  remained  under  the  parental  control  up 
to  the  time  of  his  marriage. 

Orders  quashed. 
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The  Queen  v.  The  Reverend  C.  Nevill,  Clerk. 

\)N  an  appeal  by  the  Beverend  Christopher  Nevill,  By  an  act,  30 

derk,  vicar  of  East  Grinstead,  against  a  rate  or  assess*  for  rebaiiding 

mentmade  on  tbe  2lBt  day  of  October,  1844,  by  the  eh^i^i^G., 

tmsteea  ai^>0inted  by  authority  of  an  act,  30  Geo.  3,  *^^  reciting, 

G.    79,  intituled,  ''An  Act  for  rebuilding  the  parish  1785,  the 

Church  of  East  Grinstead,  in  the  County  of  Sussex,"  ftxiSig  on  the^ 

the  sessions  confirmed  the  rate,  subject  to  the  opinion  ^^u'^^ 

of  this  Court,  upon  the  following  case : —  demolished  the 

same,  certain 
tmstees  were 

The  above  act,  after  reciting,  ''that,  in  the  year  1785,  ^^^  ^ 
the  steeple  of  the  parish  church  of  East  Grinstead,  in  chnrch,  and  to 

/.n  111  1/.11     """"^  money  to 

the  county  of  Sussex,  suddenly  gave  way,  and  by  fall-  repay  the  ez- 
ing  upon  the  body  of  the  said  church  entirely  demolished  ^!^,'toassa8 
the  same,"  enacted,  that  it  should  be  lawful  for  the  f?\S!I^^or 
trustees  thereinafter  appointed  to  cause  the  said  church  >haii  inhabit, 

*  hold,  or  occupy, 

to  be  rebuilt;  end  also,  in  order  to  defray  the  expenses  of  any  land,  hoose, 
rebuilding  the  said  church  (a),  that  it  should  be  lawful  h<rase,^^*t, 
for  the  said  trusteest  from  time  to  time,  either  to  erant  ™^'  ^  f'^ 

*  ,  ,      tenement  wita' 

annuities,  or  to  borrow  money  at  interest,  which  said  in  the  said 
annuities  so  purchased,  or  money  so  lent  and  advanced,  somnot  exceed- 
should  be  chained  and  chaigeable  on  the  rates  or  assess-  ^^^^'^  ^  ^ 
ments  of  the  said  parish,  provided  that  all  the  monies  so  ^"^  7^^  <^*^ 

,  yearly  rent  of 

to  be  borrowed  and  raised  should  not  exceed  the  sum  of  anch  lands," 

4000i  Sect.  9  en. 

acts,  that  half 
the  rate  shall 
be  paid  by  the  owner  or  landlord  of  the  premises  so  assessed,  and  the  other  part  by  the 
oecopier  or  tenant  thereof.  Sect.  10,  that  the  tenants  or  occupiers  of  any  lands  and  tene- 
ments as  afbresaid  shall  pay  the  whole  rate  on  what  they  hold  and  occupy,  and  may  deduct 
half  out  of  their  rent  payable  to  the  landlord  or  owner  thereof.  Sect.  13  gives  power  to  dis- 
train the  goods  of  any  person  who  shall  qvii  his  '*  land,  dweUing-honse,  warehouse,  shop, 
▼aalt,  mill,  or  other  tenement",  for  which  he  shall  be  so  rated,  and  refuse  to  pay  the  rate ; 
and  sect.  15  empowers  the  collectors  of  the  rate,  for  that  purpose,  at  all  convenient  times, 
to  inspect  and  take  copies  of  the  books  of  assessment  of  the  poor  or  land-tax  for  the  parish^ 
in  order  to  ascertain  the  rates  to  be  raised  and  levied  by  virtue  of  the  act. 

Heid,  that  the  word  "  tenement "  in  this  statute  was  not  intended  to  indode  tithes, 
md,  thoefore,  that  the  vicar  was  not  liable  to  be  rated  in  respect  of  them. 

(a)  Sect  16. 
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1846.  An  act  passed  in  the  5lBt  year  of  Greo.  3^  c  1,  (local 

t^Tq^n  ^d  personal),  for  enlarging  the  powers  of  the  former 
^*  act,  after  reciting  that  the  sum  of  4000/.  authorised  by 

the  said  first-mentioned  act  to  be  borrowed  for  the  pnr* 
pose  of  building  the  said  church  was  insufficient  for  such 
purpose,  empowered  the  trustees  to  raise  the  further  sum 
of  4000J1  upon  the  credit  of  the  said  rates  or  assessments, 
by  the  said  recited  act  authorised  to  be  made  and  as- 
sessed* 

The  clause  in  the  first-mentioned  act,  empowering  the 
trustees  to  make  rates,  is  as  follows : — 

Section  8.  "  That  it  shall  and  may  be  lawful  to  and 
for  the  said  trustees,  or  any  five  or  more  of  them,  and 
they  are  hereby  directed  or  required,  twice  or  oftener 
in  every  year,  by  any  writing  under  their  hands  and 
seals,  to  assess  all  and  every  person  and  persons  who  do 
or  shall  inhabit,  hold,  or  occupy  any  land,  house,  shop, 
warehouse,  vault,  mm,  orother  teaementwithin  the««d 
parish,  in  any  sum  of  money  not  exceeding  Is.  in  the 
pound  in  any  one  year  of  the  yearly  rent  of  such  lands 
houses,  shops,  warehouses,  vaults,  mills,  or  other  tene- 
ments ;  and  that  the  monies  so  to  be  raised  as  aforesaidl, 
and  otherwise  in  pursuance  of  this  act,  shall  be  paid  to 
such  person  as  shall  be  appointed  by  the  said  trustees, 
or  4fi««r  -o«of  Z.  «  J=i«  Ae «»,  -rf 
shall  be  applied  for  the  purposes  of  this  act.'* 

By  a  subsequent  clause,  sect  14,  an  appeal  to  the 
quarter  sessions  is  given  to  persons  aggrieved  by  any 
rate  or  assessment  under  this  act  (a). 


(a)  The  following  sectiont  were  by  the  owner  or  landlord  of  the 

also  cited  in  the  argument : —  premises    so    assessed,  and  the 

Sect.  9  enacts,  that  the  rate  or  other  half  by  the   occupier  or 

assessment  so  made  shall  be  pay-  tenant  thereof." 

able  quarterly,  at  the  four  quarter  Sect.  10.  ^  That  the  tenants  or 

days,  **  one-half  of  which  said  occupiers  of  any  lands  and  tene- 

rate  or  assessment  shall  be  paid  ments  as  aforesaid  shall  pay  the 
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The  trustees  appointed  by  the  authority  of  the  first- 
mentioned  act,  on  the  2l8t  of  October^  1844,  made  and 
published  a  rate  as  follows : — 


1846. 


TheQumur 

V. 

NsviLL. 


"  Parish  of  East  Grinstead,  in  the  county  of  Sussex, 
to  wit. — A  rate  or  assessment  of  6^.  in  the  pound  upon 
every  inhabitant  and  occupier  of  lands,  tithes,  shops, 
warehouses,  vaults,  mills,  or  tenements,  within  the  parish 
of  East  Grinstead,  in  the  county  of  Sussex,  and  for  the 
purposes  mentioned  in  an  act  of  Parliament,  specifying 
the  above-mentioned  acts." 


The  appellant  was  rated  as  follows : — 


Fenona  rated. 

Premiges  aMeised. 

On  landi  ^tenements 

Chnrch-Tate  at  6d. 
in  the  pound. 

Re?.  C.  Nerill. 

SmaU  tithe. 

£298    0    0 

;e7    6    0 

>pellan1 


whole  of  Buch  rates  and  assets- 
ments  on  what  they  hold  and 
occupy,  and  shall  and  may  de- 
duct oat  of  his  or  her  rent,  pay- 
able to  the  landlord  or  owner 
thereof,  one-half  of  such  rate  and 
assessment,"  &c. 

Sect.  13.  ^  That  when  any  per- 
son or  persons,  who  shall  be  rated 
or  assessed  by  virtae  of  this  act, 
shaO  quit  his,  her,  or  their  land, 
dwelling-house,  warehouse,  shop, 
yanlt,  mill,  or  other  tenement, 
for  or  in  respect  whereof  he,  she, 
or  they  respectively  shall  be  so 
nrted  or  assessed  as  aforesaid, 
before  he,  she,  or  they  shall  have 
paid  his,  her,  or  their  said  rate 
or  assessment,  and  shall  after^ 


wards  refuse  to  pay  the  same 
when  due  and  demanded,  &c.,  it 
shall  be  lawful  for  the  collector, 
by  warrant  of  two  justices,  to  dis- 
train the  goods  of  such  person." 

Sect.  1 5  empowers  any  receive? 
or  collector  to  be  appointed  in 
pursuance  of  this  act,  or  any  other 
person  or  persons  to  be  appointed 
by  the  said  trustees,  or  any  ^r^ 
or  more  of  them,  for  that  pur- 
pose, at  all  convenient  times,  to 
inspect  the  books  of  assessment 
or  rates  of  the  poor,  or  land-tax 
for  the  said  parish,  in  order  to 
ascertain  the  rates  and  assess^ 
ments  to  be  raised  and  levied  by 
virtue  of  this  act,  and  to  tak^ 
copies  thereof,  &c. 
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1846.        that  tbe  said  late  or  aseessment  was,  on  the  &ce  of  it, 

TheQvBiN    ^*^  illegal,  and  unwarranted  by  any  law  or  statute. 

V*  Secondly,  that  the  said  rate  or  assessment  was  bad 

and  illegal  on  the  faceof  it,  as  purporting  to  indudeand 

rate  and  assess  tithes,  which  are  not  rateable  for  the  pur- 

poses  of  the  said  rate  or  assessment. 

Thirdly,  that  the  property  in  i^espect  of  which  he 
the  appellant  was  so  rated  and  assessed  was  not  legally 
rateable  for  the  purposes  of  the  said  rate  or  assessment. 

Lastly,  thaf  he,  the  appellant,  was  not  legally  liable 
to  be  rated  for  the  small  tithes  in  and  by  the  said  rate  or 
assessment^  or  by  virtue  of  the  said  act  for  rebuilding 
the  said  parish  church  of  East  Grinstead,  in  the  county 
of  Sussex. 

On  the  hearing  of  the  appeal  it  was  admitted  that  Ihe 
church  was  rebuilt,  and  that  the  ordinary  churchwardens' 
rates  for  repairing  the  said  church  were  levied  in  the  par- 
ish, as  well  as  rates  made  under  the  powers  of  the  above 
acts  for  defraying  the  expenses  of  rebuilding  the  said 
church. 

On  the  part  of  the  respondents  it  was  argued  that  the 
appellant  was  properly  rated  under  the  said  acts,  inas- 
much as  the  words  '*  other  tenements,  in  the  above  re- 
cited clause  of  the  first  act,  comprised  vicarial  tithes, 
according  to  the  true  construction  and  meaning  of  the 
said  act." 

On  the  part  of  the  appellant  it  was  argued,  that,  ac- 
cording to  the  true  construction  of  the  said  act,  the 
words  ^^  other  tenements,^  in  the  said  clause,  did  noi 
include  the  vicarial  tithes  in  respect  of  which  he  was 
rated. 

The  sessions  dedded  in  favour  of  the  respondents^ 
subject  to  the  opinion  of  this  Court 

If  the  Court  shall  be  of  opinion,  that,  according  to  the 
true  construction  of  the  first  act,  the  words  *^  other  ieiie- 
mentsy"  in  the  said  clause,  do  not  comprise  vicarial  tithesr 
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then  die  said  rate  is  to  be  qnasbed;  otberwise,  to  stand        1846. 
confinned.       ,  The  Qvnv 


M.  Chambers  and  Johnscnj  in  support  of  the  order  of 
Beamons. — Unless  words  can  be  found  in  this  statute 
exfreoAj  excepting  the  yicar  teom  the  liabilities,  he 
is  equally  liable  with  the  rest  of  the  inhabitants  of 
the  paridi.  He  can  have  no  priyil^e  but  by  express. 
wordB.  It  is  quite  clear  that  the  church  was  entirely 
demolished,  so  that  the  act  provided  for  the  rebuilding 
of  the  church,  and  pro  tanto  relieyed  him :  3  Bum's 
Eocl.  Law,  360.  In  construing  a  statute,  operation 
must  be  given  to  all  the  words  used  in  it  if  possible : 
Dwarris  on  Statutes,  p.  758 ;  2  Inst  137.  If,  therefore, 
there  is  a  word  here  large  enough  to  comprise  the  sub- 
ject^natter,  that  word  must  have  its  full  construction, 
unless  there  is  anything  in  the  statute  inconsistent  with 
it,  so  as  to  limit  such  construction.  The  word  ^'tene- 
ments in  this  case,  as  ''hereditament"  in  Begina  v. 
Cap€l(a)y  prim&  facie  includes  tithes :  Bex  v.  Skingb  {b\ 
PaweU  V.  BuU  {c\  fFM  v.  Batchelar  {d),  Gttlfy  v.  The 
Bishop  qfJExeter  (e).  ^  Tithes  are  tangible  and  visible, 
and  have  every  property  of  an  inheritance  in  land,  ex- 
c^t  that  they  lie  in  grant  and  not  in  livery :"  Bally  v. 
Wdls  (/).  This  statute,  too,  clearly  contemplated  them, 
for,  by  section  1 5,  in  order  to  guide  the  discretion  of  those 
who  are  to  make  the  rate,  they  are  to  look  at  the  land- 
tax  and  the  poor-rate,  which,  under  the  43  Eliz.  c.  2, 
&  1,  includes  tithes. 

The  cases  which  may  be  cited  on  the  other  side  to 
shew  the  limited  construction  put  upon  the  word  "tene- 
ment" axe  distinguishable.     In  Bex  v.  The  Manchester 

(o)  12  A.  &  £.  410.  (^)  4  Bing.  290. 

(h)  1  Str.  100.  (y)  3  Yi\!iM.  25  ;   2  Ssund. 

(c)  Comyiu,  265.  304^  a. 

{d)  2  Lev.  139. 


V. 

Netiul. 
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1846.        A^  Salford  Waterworks  Company  (a),  there  was  the  omis- 
f^r"^"^-      sion  of  the  important  word  **  land,**  whicl)  is  used  in  this 
V-  act,  which  is  strongly  relied  upon  by  Bayly ^  J.,  in  the 

jndgment,  as  the  distinction:  Rex  y.  Mosley  {b),  was  a 
decision  on  the  same  statute.  In  Cokbrooke  y.  TicheU  (c), 
the  meaning  was  limited  by  the  express  words  of  the 
statute*  Here  there  is  nothing  to  shew  any  intention  to 
limit  the  words,  which  must  therefore  receiye  their  fiill 
construction,  as  in  Besp  y.  The  Trustees  for  paving 
Shrewsbury  (d)  and  Bex  y.  Barker  {e) :  there  is  eyery 
disposition  shewn  here  to  include  the  yicar's  tithes  in 
tiie  rate,  and  therefore  he  is  liable  to  be  rated. 

Sir  F.  Kelly i  Solicitor-General,  and  Creasy y  contra. — 
It  is  not  denied  tiiat  the  word  '^tenement"  may  include 
tithes,  but  it  does  not  necessarily  do  so.  The  object  here 
being  to  impose  a  tax  on  an  indiyidual  to  which  he  was 
not  liable  before,  it  must  be  clearly  shewn  that  the  act 
authorises  it  The  recital  here  applies  only  to  the  body 
of  the  church,  whidi  tiie  yicar  is  not  liable  to  repair.  No 
doubt,  if  no  other  meaning  could  be  giyen  to  thie  word 
here,  it  would  affect  tithes,  but  it  may  mean  farms  or 
factories,  and  many  other  things  of  the  inferior  descrip- 
tion of  tenements  here  enumerated;  and  when  in  a  sta^ 
«tute  general  words  follow  particular  ones,  tiie  rule  is  to 
construe  them  as  applicable  to  things  ejusdem  genms : 
Sandiman  y.  Breach  (/),  Bex  y.  WalMs  (g).  That  rule 
was  expressly  acted  upon  in  ColebrookeY,  TiekeU{e)y  and 
would  be  entirely  defeated  if  not  applied  to  a  case  like 
tiiis.  The  cases  cited  from  Strange  and  Comyns  were 
with  respect  to  a  poor-rate,  where  the  exception  con- 
tended for  could  not  be  admitted  widiout  imjustiy  re- 

(a)  1  B.  &  C.  630.  («)  6  A.  &  E.  388. 

\h)  2  B.  &  C.  226.  (/)  7  B.  &  C.  96. 

(c)  4  A.  &  E.  916.  6)  5  T.  R.  375. 
i^d)  3  B.  &  Ad.  216. 
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moving  a  burden  from  the  rector  to  the  other  inhabit-         i846. 

antB.    Here,  too,  the  other  dansea  of  the  act  clearly  shew     xhe  Qu«bn 

the  intention.     Section  9  providee  that  half  of  the  rate  «• 

shall  be  paid  by  the  landlord,  and  half  by  the  tenant — 

words  scarcely  applicable  to  the  lessor. and  lessee  of 

tithes.     Section  10  empowers  the  tenant  to  pay  ihe 

whole,  and  deduct  half  out  of  the  rent;,  and  section  13 

is  deoisiTe,  as  it  provides  for  persons  quitting  their  land, 

&c,  and  other  tenements,  enumerating  the  same  things . 

as  are  mentioned  in  section  8. 

Lord  Dbmman,  C.  J. — There  is  no.  doubt  the  word 
**  tenement"  in  this  statute  would  prim&  &cie  import  and 
include  tithes;  but,  being  here  associated  with  other 
words,  there  is  an  undoubted  rule  of  construction,  that, 
when  several  words  are  used  in  a  statute,  general  words 
following  special  ones  are  to  be  construed  ejusdem 
generis.  Sandman  v.  Breach  (a)  is  perhaps  the  most 
remarkable  example  of  this,  when  many  persons  being 
particularly  mentioned,  followed  by  general  words  which 
would  include  many  more.  Lord  Tenterdeuy  C.  J.,  held 
that  such  restriction  was  to  be  imposed.  The  3  Car.  1, 
c  1,  enacted  that  no  carrier,  nor  wa^onman,  nor  car- 
man, nor  wainman,  nor  drover,  shall  travel  on  the  Lord's 
day.  Then  the  29  Car.  2,  c  7,  provided  that  no  trades- 
man, artificer,  workman,  labourer,  or  other  person  or 
pereoMy  shall  do  or  exercise  any  worldly  labour,  business, 
or  work  of  their  ordinary  calling  upon  the  Lord's  day ; 
and  it  was  held  that  under  the  words  ^^  otiier  person  or 
persons  "  the  drivers  of  stage-coaches  were  not  included. 
The  ground  of  that  decision  was,  tiiat  in  the  3  Car.  1, 
c  1,  carriers  of  a  certain  description  being  mentioned, 
and  in  the  29  Car.  2,  c.  7,  s.  2,  drovers,  horse-carriers, 
waggoners,  and  butchers,  and  travellers  of  certain  de- 

(a)  7  B.  &  C.  96. 
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scriptions,  being  also  specifically  mentioned^  the  specifi- 
cation impliedly  excluded  the  driver  of  a  stage-coach. 
In  this  case  a  great  number  of  things  are  ennmmtedly 
not  only  of  a  different  degree  but  a  different  kind  to 
tithes.  No  mention  is  made  of  tithes  eonomine»  anditis 
only  contended  that  the  word  *^  tenement"  mwtt  include 
tithesy  because  it  may  do  sa  But  I  am  of  opinion  that 
the  general  rule  of  oonstruction  must  preraiL  It  might» 
no  doubty  be  different  if  any  other  part  of  the  act  shewed 
that  the  rector  or  vicar  were  intended  to  be  included, 
but  there  is  a  remarkable  absence  of  any  key  to  such 
intention  on  the  part  of  the  legislature.  It  does  not 
even  appear  from  the  preamble  what  was  destroyed, 
whether  the  body  of  the  church  means  the  corpus  or 
whole  structure,  or  the  body  as  distinguished  from  the 
chancel;  if  the  latter,  the  tithes;,  whether  rectorial  or 
vicarial,  would  not  be  liable  to  rebuild  the  part  destroyed. 
Nor  do  we  know  what  has  been  done  in  the  parish  since 
1785 ;  it  is  only  after  sixty  years  that  we  are  called 
upon  to  interpret  this  statute.  I  think  it  is  therefore  a 
dry  question  of  law,  and  that  we  must  adhere  to  tlie 
general  rule,  and  hold  that  the  vicarial  tithes  are  not 
included  in  the  word  **  tenement'*  used  in  this  act,  and 
therefore  not  rateable  imder  it. 

Pattksok,  J. — There  are  certain  general  rules  ia 
construing  statutes,  but  these  general  rules  are  some^ 
times  conflicting^  and  give  more  trouble  in  construing 
the  statute  than  if  they  did  not  exist  Here  it  is  said 
that  two  principles  are  to  be  considered: — 1.  That  you 
must  construe  a  statute  so  as  to  give  effect  to  every 
word  in  it,  if  possible.  2.  That,  where,  in  a  statutei, 
general  words  follow  special  ones;,  they  refer  only  to 
persons  or  things  ejusdem  generis  with  those  specially 
enumerated.  Now,  which  is  to  prevail  here?  They  are 
not,  perhaps,  in  this  case  entirely  incompatible  with  each 
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other,  as  the  word  '^tenement"  in  sect  8  may  refer  to 
bams,  factories,  &c. ;  for  looking  at  the  act  with  reference 
to  the  other  words  used  (shop,  vaiilt,  and  mill),  it  would 
seem  rather  to  point  to  property  of  that  description, 
particularly  when  sections  9  and  13  are  examined;  for 
they»  though  not  periiaps  actually  restricting  the  word 
^tenement"  in  section  8,  yet  in  some  degree  a£Pord  a  key 
to  the  construction  of  it.  It  appears  to  me  that  tithes 
do  not,  properly  speaking,  come  within  the  object  of 
dther  of  those  sections  of  the  act,  and,  therefore,  that 
the  yicar  is  not  liable  to  be  rated  for  them. 

CoLBan>OE,  J.— I  am  entirely  of  the  same  opinion. 
The  cases  cited  do  not  throw  much  light  upon  the 
question,  as  they  were  decided  on  the  particular  cir- 
cumstances of  each  act,  passed  for  particular  objects,  and 
using  particular  words  to  carry  them  out.  This  must  be 
decided  on  general  principles,  all  of  which,  it  appears  to 
me,  are  consistent,  and  may  be  properly  satisfied  by  our 
decision.  Not  to  rely  too  much  on  the  argument  as  to 
the  burden  on  the  individual,  it  is  worthy  of  some 
weight,  for  it  is  quite  dear  that  a  burden  was  intended 
to  be  imposed,  new  not  only  to  the  yicar  but  the  other 
inhabitants  of  the  parisL  The  words  imposing  it  relate 
evidently  to  the  latter,  but  not  so  clearly  to  the  former. 
Section  6  says  the  rate  is  to  be  ''on  every  person  who 
shall  inhabit,  hdd,  or  occupy  any  land,  house,  shop, 
warehouse,  vault,  mill,  or  othertenement  in  the  parish," 
and  that  clearly  casts  a  burden  on  the  parishioners.  But 
then,  I  think,  if  we  read  those  words  alone,  according  to 
both  the  principles  stated  by  my  Brother  Patteton,  they 
need  not»  in  one  case,  and  will  not»  in  the  other>  affect 
theTi«r.-l8t,  Suppoee  »  meaning  to  be  givento  every 
word  of  the  section,  the  words  used  need  not  indude 
tithes,  because  they  do  not  necessarily  exhaust  all  things 
ejnsdem  generis,  as  factoriee.  bams,  and  many  others 


V. 
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.1846.  which  might  be  added.  Then,  2ndly,  as  to  the  other 
The  QvBEK  ^^  though,  perhaps,  not  exactly  within  the  rule  of  the 
2nd  Inst.  137, — that  a  general  word  following  particu- 
lar words  must  be  taken  to  refer  to  things  inferior  or 
lower  than  those  that  be  particularly  named, — ^I  think 
it  is  within  that  principle.  At  all  events  we  should  not 
expect  to  find  things  of  altogether  a  different  nature 
intended  to  be  expressed  by  a  general  word  at  the  end 
of  the  special  ones.  All  the  words  preceding  the  word 
^'tenement"  in  this  statute  are  of  a  corporeal  nature,  so 
that,  looking  at  them,  you  would  be  disposed  to  say  tithes 
were  not  intended  to  be  included.  Then,  is  there  anything 
in  the  other  parts  of  the  act  inconsistent  with  that  sup- 
position? It  has  been  said  that  section  15,  which  gives 
the  collector  access  to  the  poor-rates  and  land-^tax  assess- 
ments, is  so;  but  to  that  there  is  an  easy  answer.  The 
reference  to  the  parish  books  might  be  very  important 
to  ascertain  the  value  of  many  things  there  contained ; 
but  there  is  nothing  to  shew  that  all  the  property  as- 
sessed to  the  poor-rate  was  necessarily  to  be  liable  to 
church-rates  also.  Without  that  section  these  clauses 
too,  though  I  agree  they  are  not  conclusive,  yet  tend  to 
shew  the  limited  sense  intended.  They  are  not  conclu- 
sive, but  seem  more  adapted  to  corporeal  tenements  or 
hereditaments,  capable  of  being  held  or  rented  in  the 
ordinary  way ;  which  more  particularly  appears  by  the 
use  of  the  word  ''  quit"  in  section  13 ;  not  that  that 
might  not  be  applicable  to  tithes,  but  that  it  is  coupled 
there  with^ui  enumeration  of  the  words  previously  used, 
all  of  a  tangible  corporeal  nature.  I  think,  therefore, 
though  the  intention  is  certainly  doubtful,  the  safest 
construction  of  this  act  is  to  hold  that  the  vicar  is  not 
included,  nor  liable  to  be  rated  in  respect  of  his  tithes  (a). 

Order  of  sessions  quashed. 

(  a)  Wightman,  J.,  was  abient. 
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The  Queen  v.  The  Great  Wbstebn  Railway  Jan.  22. 

Company. 

1  HIS  was  an  appeal  against  two  several  rates  for  the  The  Great 
relief  of  the  poor^  bearing  date  respectively  the  3rd  day  ^^^j  cl^pany 
of  November,  1842,  and  the  16th  day  of  February,  1843,  »« *>^<^".  ^^ 

•^  ^ '  ^  sole  occupiers 

in  the  former  of  which  the  Great  Western  Railway  ofaiioeof 
Company  were  rated  as  occupiers  of  the  Great  Western  miles  in  len^h, 
Bulway,  with  the  appurtenances,  in  respect  of  a  portion  J^sseeTanrsole 
of  the  said  railway  extending  two  miles  and  one-sixteenth  occupiers  of 

.     .  •  .  .      *^o  branch 

of  a  mile  in  length,  within  the  parish  of  Tilehurst,  in  lines,  44  and  18 
the  county  of  Berks,  and  containing  thirty  acres  of  knd,  resp^vely ; 
at  the  sum  of  2475i ;  and  in  the  latter,  in  respect  of  ^"'^fj^Yin^'e' 
the  same  property,  at  the  sum  of  3093/.  15^.;  the  ssud  Vp°"  *^^  *^**® 

*  ,  _    lines  they  carry 

two  rates  being  respectively  at  the  i*ate  of  1200L  and  on  exdosiveiy 
1500/.  per  mile,  against  both  of  which  rates  the  said  ca^^^re! 

cciptx  of  which 
from  the  branch 
lines  alone, 
if  set  against  their  expenses  and  rent,  would  make  the  oocapation  of  them,  in  fact,  a  losmg 
concern,  but  this  occupation  increases  the  traflBc  upon  the  main  line. 

The  mode  adopted  by  the  parish  officers  in  rating  the  railway  was  as  follows  :— They  took 
the  gross  recetpto  per  mile  in  the  respondent  parish.  From  this  they  deducted  a  mileage 
proportion  of  the  expenses,  and  of  the  interest  and  tenant's  profits  on  the  plant  of  the  whole 
line  of  railway,  and  rated  Uie  Company  on  the  residue. 

HtMf  that,  among  the  above  deductions,  an  allowance  ought  to  be  made  in  respect  of  the 
depredation  and  wear  and  tear  of  the  rails  and  sleepers,  the  solid  timber  and  iron-work  of 
the  main  hne,  if  paid  out  of  the  income  of  the  Company,  and  charged  as  an  item  of  annual 
expenditure  before  the  division  of  profits,  under  s.  145  of  their  act,  (5  &  6  Will.  4,  c. 
evii),  but  not  if  paid  out  of  their  capital. 

And  also  for  the  rateable  value  of  buildings  appurtenant  to  the  main  line  and  branches, 
rated  or  rateable  elsewhere  than  in  the  respondent  parish. 

But  that  no  allowance  should  be  made  for  interest  on  the  sum  expended  in  procuring 
their  act,  raising  their  capital,  and  other  original  expenses. 

Nor  for  additional  parochisl  assessments  which  may  become  payable  in  consequence  of 
the  recent  decisions  of  this  Court  on  the  subject. 

Nor  for  the  actual  loss  on  the  branch  lines. 

Qnuere,  whether  a  deduction  ought  not  to  be  made  for  all  or  part  of  the  income-tax, 
which,  by  5  &  6  ^^ct.  c.  35,  Schedule  (A.),  No.  3,  is  to  be  charged,  in  the  case  of  railways, 
on  the  profits  of  the  preceding  year,  in  respect  of  tht property  Uiereof. 

The  Reasonableness  of  the  percentage  to  be  deducted  for  tenant's  profits  is  a  question 
e&tiiely  for  the  sessions ;  but  when  the  value  of  the  plant  has  become  diminished,  the  per- 
centage should  be  calculated  bn  the  present,  not  the  original  value  :  such  deduction,  how- 
erer,  was  not  allowed  to  be  made  in  this  instance  so  as  to  increase  the  present  rate. 

VOL.  n.  Q  N.  S.  C. 
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1846.        Company  appealed,  and  at  the  hearing  of  the  said  ap- 

TTie  auKBN    P^®  *^*  ^'^  Easter  quarter  seesionB  for  the  county  of 

V.  Berks.  1843*  the  court  confirmed  the  said  rateb,  subject 

The  Gkbat  , 

WssTxftN     to  the  following  case ; — 

Railway  Go. 

The  Great  Western  Rulway  Company  are  established 
by  an  act  of  Parliament,  5  &  6  Will.  4,  c  cvii,  intituled 
&c.,  and  three  other  acts  of  Parliament  respectivelj 
passed  6  Will.  4,  c  xxxviii ;  1  Vict.  c.  xci ;  and  2  Vict  c 
j  xxvii.  Copies  of  these  acts,  and  also  of  the  two  half-yearly 
reports  made  at  two  general  meetings  of  the  said  Com- 
pany, held  respectively  on  the  18th  day  of  August,  1842, 
and  10th  day  of  February,  1843,  which  accompany  this 
case,  and  are  admitted  to  be  correct  statements,  are  to 
be  deemed  to  constitute  part  thereof,  and  may  be  re- 
ferred to  by  the  Court  or  either  party  at  the  hearing 
thereof. 

Under  the  power  contidned  in  those  acts,  or  one  of 
them,  the  Company  have  completed  a  line  of  railway 
from  Paddington,  in  the  county  of  Middlesex,  to  Btis- 
tol^  being  a  length  of  118  miles,  and  this  railway,  for 
two  miles  and  a  sixteenth  of  a  mile  thereof,  passes  through 
the  parish  of  Tilehurst. 

The  Great  Western  BaUway  Company,  in  order  to 
increase  the  traflGic  on  their  line,  became  and  were,  before 
and  at  the  making  of  the  rates,  lessees  of  a  branch  line 
from  Bristol  to  Taunton,  in  the  Qoimty  of  Somerset,  for 
a  term  of  years,  on  the  terms  of  paying  to  the  proprietors 
thereof  for  the  use  of  the  whole  of  the  said  branch  line, 
\mng  a  distance  of  forty-four  miles,  including  the  right 
to  use  the  stations,  and  the  right  of  taking  all  rates  and 
tolls  for  the  conveyance  of  passengers,  cattle,  and  goods, 
the  sum  of  60,000/L  per  annum. 

In  like  maimer,  and  for  the  same  purpose,  the  said 
Company  became  lessees  of  a  branch  line  irom  Swindon 
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to  CirenoeBter,  being  a  distance  of  eighteen  miles^  for        i846. 
the  nee  of  Vhich,  including  all  the  rights  and  privi-    •x^Tqubbn 
leges  above  mentioned,  the  said  Company,  at  the  making  ^* 

of  the  lates,  were  liable  to  pay  to  the  proprietors  thereof     Westk^n 
a  rent  of  17,000/.  per  annum. 

By  reason  of  the  incomplete  state  of  the  branch  rail- 
ways, the  whole  length  of  permanent  way  worked  by 
the  Great  Western  Railway  Company,  both  as  proprie* 
tors  and  as  such  lessees,  amounted  during  the  current 
year  of  rating  to  175  miles  only. 

The  Company,  as  such  lessees  of  the  two  last^men- 
tioned  lines,  were,  in  &ct,  at  the  time  of  making  the 
rates,  incurring  annually  a  loss  of  10,500J1  over  and 
above  the  actual  receipts  in  respect  of  those  two  branch 
lines,  the  rents  exceeding  by  that  sum  the  profits  earned 
on  those  lines ;  and  this  loss  was  incurred  solely  for  the 
purpose  of  benefiting  by  the  increased  traffic  occasioned 
by  those  lines  on  the  Great  Western  Railway. 

The  appellants  do  not  themselves  maintain  or  repair 
the  above  branch  railways,  or  the  buildings  connected 
with  them ;  but  they  pay  rates  in  respect  o^  them,  and 
they  carry  on  the  busmess  of  carriers  jointly  on  the 
whole  of  the  united  lines  as  one  entire  concern. 

The  Company,  since  the  passing  of  their  act  and  the 
completion  of  the  railway,  have  not  only  taken  certain 
toUs  authorized  by  the  said  act,  but  they  have  also  pro- 
vided the  locomotive  power  and  carriages,  and  have 
themselves  conveyed,  upon  all  the  three  railways,  pas- 
sengers, cattle,  and  goods,  for  hire,  in  addition  to  the 
said  rates  and  tolls;  and,  in  point  offset,  the  Company, 
since  the  completion  of  the  said  railways,  have  been  in 
excluttve  occupation  of  the  said  railways  as  carriers,  no 
other  carriers  having  availed  themselves  of  the  privil^es 
oonferred  by  the  act,  of  providing  carrii^s  or  power  in- 
dependent of  the  Company. 

q2 
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1846.  There  is  no  station  or  building  in  Tilehurst,  nor  is 

iTic  QuBBN  •  ^®re  any  extraordinary  profit  or  expense  in  the  repair 
^    Z'  or  maintenance  of  the  way  in  that  parish,  but  the  ez- 

The  Great  '^  ^ 

Western     penses  may,  for  the  purpose  of  these  rates^  be  fairly 
Railway  Co.  ^^  ^  proportionable  to  the  length  in  the  parish  aa 

compared  with  the  whole  length  of  the  united  lines. 

The  different  stations  and  buildings  throughout  the 
lines  are  to  be  considered  as  rated  separately  from  the 
railway. 

The  following  are  the  detailed  particulars  of  the  mode 
in  which  the  rate  allowed  by  the  court  of  quarter  ses- 
sions was  ascertained  by  the  parish  officers. 

The  gross  receipts  of  each  mile  in  the  parish  of  Tile- 
hurst  were  ascertained  to  be  36802. 

The  expenses  of  the  whole  line  of  the  three  railways, 
during  the  period  to  which  the  rates  apply,  amounted  to 
the  sum  of  257,205/.  14^.  ll(f.,  comprised  under  the 
following  heads : — 

£        s,    d. 
L  Maintenance  of  way       .         •        .     49,643     6    5 

2.  Locomotive  account,  viz^,  coal,  coke, 

repairs,  wages  to  drivers,  firemen, 
&c.,  oil,  tallow,  and  all  other  inci- 
dental expenses  ....     74,725     9    0 

3.  Carrying   account,   viz.,    wages  to 

guards  and  conductors,  police, 
messengers,  and  porters,  clothing, 
repiurs  of  carriages,  stores,  &c.     •     60,714  15    2 

4.  General  charges,  viz.,  superintend- 

ents' and  clerks'  salaries,  advertis- 
ing, printing,  stationery,  and  sun- 
dries, including  travefling  expenses    23,126    2  11 

5.  Disbursements  for  repairs  and  altera- 

tions  of  stations   and    buildings 

connected  with  the  railway  .        .       1,682    6    8 
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6.  Compensation  for  fire  and  other  ac-  £      s.    d,         1840. 

cidents,  and  other  annual  returns  ThTo^K 

and  allowances  connected  with  the  _    £• 

_  ,   ^  The  Grbat 

trade 1^536  10    0      Wksterx 

7.  Government  duty  on  gross  receipts  ailway  o. 

from  passengers  •        •        .        •     25^783    4    6 

8.  Bates  and  taxes  of  all  kinds  assessed 

on  the  Company  in  respect  of  the 
property^  and  actually  paid  (other 
than  the  property  tax)         •        •     11,340  14     8 

9.  Direction  and  office  expenses    -      •       8,643    5     7 


£257,205  14  11 

10.  Adding  to  this  the  annual  depreciation  of  the 
plant  or  moveable  stock  necessary  for  working  the  whole 
line  of  railway,  together  with  the  branches,  which 
amounted  to  20,000/.  a  year,  the  total  expenses  amoimted 
to  277,205i  14*.  llrf. 

The  proportionable  expenses  of  one  mUe,  being  j^ih 
of  the  whole,  1584/. 

The  value  of  the  whole  plant  or  moveable  stock,  at 
its  first  cost,  was  about  580,000/. 

On  this  sum  the  respondents  allowed  5L  per 
cent  as  interest  on  that  stock         .        •         .     29,000 

10/.  per  cent,  as  tenant's  profits,  including  ' 
the  profits  of  trade 58,000 


£87,000 


The  portion  of  this,  in  respect  of  one  mile  in  Tilehurst 
parish,  (being  ijjih  of  the  whole),  497/. 

From  the  gross  receipts  for  each  mile  in  Tilehurst 
they  then  deducted  the  proportion  of  the  above  expenses 
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1846.        chargeable  on  it,  and  the  portion  of  the  above  per- 
The  QuBKN     centages  in  respect  of  it,  thus — 
^  X'  Gross  receipts        .        .    •  £3680 

The  IjBJBat 

Wbstbrn  Deduct  expenses    •     £1584 

Interest  and  profits  497 

2081 


£1599 

The  balance  of  £1699  was  taken  by  the  respondents, 
and  found  by  the  sessions  to  represent  the  net  rateable 
value  of  each  mile  of  the  railway  in  Tilehurst  parish ; 
and  the  sessions  found  the  above  amounts  and  sums  to 
be  correct,  but  submit  to  the  judgment  of  this  Court  . 
the  principle  on  which  the  calculation  is  founded,  and 
the  propriety  and  sufficiency  of  the  deductions. 

They  further  state,  that  the  percentage,  mentioned 
above  as  tenant's  profits,  is  not  to  be  taken  as  the  actual 
profits  of  the  Company  from  trade,  the  whole  of  their 
receipts  and  profits  being  in  fact  derived  directly  from 
their  trade;  but  the  sessions  find  that  percentage  to 
include  such  a  reasonable  profit  of  trade  as  would  in- 
duce a  lessee,  who  carried  on  the  like  business  under  the 
same  circumstances,  to  forego  the  rest,  and  to  pay  it 
as  rent. 

The  appellants  contended,  that,  assuming  the  estimate 
of  the  respondents  to  be  founded  on  just  principles,  the 
following  additional  deductions  ought  to  be  made* 

I.  The  buildings,  stations,  shops,  sheds,  and  other 
erections  appurtenant  to  the  Great  Western  Railway 
line  alone,  rated  or  rateable  separately  from  the  railway, 
and  necessary  for  the  profitable  enjoyment  of  it,  may  be 
taken,  fo^  the  purposes  of  these  rates,  as  worth  85^000Z. 
a  year,  rateable  value  at  the  time  of  making  the  rates ; 
and  the  appellants  claim  a  portion  of  this  sum  to  be  de- 
ducted from  the  receipts  in  Tilehurst  parish. 

If  to  be  taken  as  rirth  of  the  whole,  296/.  per  mile. 
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If  to  be  taken  m  jlrth  of  the  whole,  20021  per  mile.        i846. 
In  like  manner,  the  annual  value  of  the  buildings,  sta^    i^ToysBN 
tioQS,  &c,  on  the  two  branch  railways  above  mentioned,  «• 

The  6&EAT 

maybe  taken  at  10,0002.  per  annum ;  and  if  the  united     Westbew 
value  of  these  buildings  in  all  the  three  railways  is  a     ^^''^'^^  ^* 
proper  deduction,  then  the  deduction  (being  rrr^  ^^ 
the  whole)  is  257L  per  mile. 

2.  The  appellants  further  claimed  a  deduction  in  re- 
spect of  depreciation  and  wear  and  tear  of  rails  and 
sleepers,  being  the  solid  timber  and  iron  wprk  of  the 
Great  Western  Bailway  alone. 

This  expense  is  not  included  in  the  item  of  ^' main- 
tenance of  way  "  above  mentioned,  nor  has  it  been  found 
necessary  as  yet,  by  the  Company,  to  appropriate  any 
amiual  fund  for  this  purpose,  because  this  expense  has 
hitherto  been  taken  from  the  capital,  and  not  deducted 
from  the  revenue. 

But  such  deduction,  if  proper,  is  to  be  taken  at 
20,0001  a  year,  in  respect  of  the  whole  of  the  Great 
Western  Bailway,  exclusive  of  the  branches. 

If  divided  by  118,  the  amount  per  mile  is  1692. 

If  divided  by  175,  the  amount  per  mile  is  11421 

3.  The  appellants  further  claim  the  following  deduc- 
ticms : — ^Five  per  cent,  interest  on  420,0002*,  being  the 
outlay  in  forming  the  Great  Western  Eailway  Company, 
obtaining  the  act  of  incorporation,  nusing  the  capita^ 
and  other  ori^nal  expenses, — 21,0001  per  annum. 

4.  The  income  tax  paid  by  the  Company,  in  pursu- 
soance  of  5  &  6  Vict,  c  35,  amounting  in  the  whole  to 
10,000^ 

6.  Additional  parochial  assessments,  not  actually  paid, 
but  which  will  be  payable  in  consequence  of  the  recent 
decisiona  of  this  Court  on  the  rating  of  railways, — 
12,0001  at  least. 

The  last  item  includes  the  rates  on  all  the  three  rail- 
ways occupied  by  the  Company.     It  has  not  yet  been 
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> 

1846.         paid^  nor  can  it  be  clearly  ascertained^  until  the  deduo- 
The  QuEBN     *^^^®  ^^  settled  in  each  rate. 
-^  ^*  6.  The  annual  total  loss  on  the  two  branch  lines  al- 

The  Great 

Western      ready  referred  to, — 10,600£ 

The  appellants  further  contended^  that,  instead  of  as- 
cei-taining  the  tenant's  profits  by  a  percentage  on  the 
original  yahie  of  the  plant  or  moveable  stock,  they  will 
be  more  correctly  represented  by  a  percentage  on  the 
gross  receipts,  and  that  for  ^t  purpose,  152^  per  cent 
on  3680/.  should  be  deducted,  viz.  552L 

It  was  stated  on  the  part  of  the  respondents,  that  the 
plant,  or  moveable  stock  of  the  Company,  was,  at  the 
time  of  making  the  rate,  depreciated  in  value,  and  the 
sessions  find  that  in  fact  it  was  so  depreciated,  and  was 
then  worth  about  600,0002.,  and  not  the  sum  of  580,000il 
as  above  stated;  and  if  any  of  the  deductions  demanded 
by  the  Company  were  allowed,  then  the  respondents 
claimed  to  take  such  reduced  value  as  the  sum  upon 
which  interest  and  tenant's  profits  should  be  calculated ; 
that  is  to  say,  15/.  per  cent  on  this  sum, — 75,000/. ; 
and  the  portion  of  this  in  respect  of  a  mile  in  Tilehurst, 
— 428£ 

The  sessions  find  the  several  sums  and  particulars 
above  mentioned  correct  in  amount  for  the  purposes  of 
the  present  case,  and  they  refer  to  this  Court  the  pro- 
priety and  principle  of  all  or  any  of  the  above  deduc* 
tions. 

The  rates  are  to  be  confirmed,  quashed,  or  amended, 
or  the  appeal  remitted  for  further  inquiry,  according 
to  the  opinion  of  this  Court  upon  all  or  any  of  the  above 
points. 

fVhatelet/y  Tyrwhitt,  and  BraSy  in  support  of  the  order 
of  sessions  {a). — The  prindple  upon  which  railway  pro- 

(«)  Nov.  13, 1844,  before  Lord  Denmav^  C.  J.,  Williams,  Cole- 
ridgey  and  Wightman^  Js. 


Railway  Co. 
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perty  is  to  be  rated  towards  the  relief  of  the  poor  is        i846. 
clearly  established  by  Begina  v.  The  London  and  South    i^A 
fFettem  Railway  Company  (a)  and  Regina  v.  The  Grand  «• 

Junction  RaUway  Company  (6).  The  rateable  value  of  tvestbbn 
the  railway  must  be  ascertained  according  to  the  provi- 
sions of  the  Parochial  Assessment  Act,  6  &  7  Vict 
c  96,  s.  1.  The  question  submitted  to  this  Court  is, 
whether  the  foUowing  deductions  claimed  by  the  appel- 
lants come  within  the  terms  of  that  statute. 

1.  The  appellants  claim  a  deduction  in  respect  of  sta- 
tions, sheds,  &c.,  on  the  railway,  but  not  in  the  respond- 
ent parisL  This  question  was  not  raised  in  Regina  v. 
The  Cfrand  Junction  Railway  Company  (b) ;  the  claim 
was  allowed  by  the  parties,  and  there  was  no  decision 
by  the  sessions  on  that  point.  The  profits  made  in  each 
parish  must  be  taken  as  the  basis  of  the  calculations. 
There  is  no  railway  station  in  the  respondent  parish, 
and  therefore  this  parish  will  be  entitled  to  a  greater 
amount  of  rate  than  other  parishes  in  which  stations  axe 
utuate.  If  the  profits  arising  from  a  given  quantity  of 
land  vary  in  different  parishes,  the  rate  must  vary  in  the 
same  proportion :  Rex  v.  Palmer  (c),  Rex  v.  Kingswinr 
ford  (d).  Rex  v.  The  Trustees  of  the  Duke  of  Bridge- 
water  (e),  Rex  y.Jjower  Mitton  (/).  A  deduction  like 
the  one  now  claimed  by  the  appellantd  has  not  been  ad- 
mitted in  rating  canals,  and  there  is  no  ground,  either  in 
princiide  or  practice,  for  allowing  it. 

2.  The  appellants  claim  a  deduction  in  respect  of  de- 
predation and  wear  and  tear  of  nuls,  &c,  being  the  solid 
timber  and  iron-work  of  the  railway.  This  is  an  occu- 
pier's tax.    The  rate  is  to  be  levied  on  the  amount  of 


(a)  1  Q.  B.  R.  558  ;  2  6.  &  (c)  1  B.  &  C.  546. 

D.  49.  \d)  7  B.  &  C.  236. 

(5)  Ante,  Vol.  1,  p.  203 ;  4  Q.  (e)  9  B.  &  C.  68. 

B.  R.  18 ;  1  D.  &  M.  237.  (/)  Id.  810. 
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rent  which  a  tenant  would  give  from  year  to  year.  A 
deduction  is  abeady  allowed  for  the  ordinary  repairs  of 
the  works,  and  the  appellants  cannot  daim  to  be  allowed 
for  them  as  well  as  for  future  permanent  repairs.  This 
daim  appears  to  be  founded  on  a  passage  in  the  judg- 
ment in  Rex  y.  TamUmon  (a\  where  it  is  said, ''  some 
portion  of  rent  ought  to  be  set  apart  to  form  a  fund  for 
repairing  or  rebuilding  when  necessary.**  That  case  is 
followed  by  Rex  v.  Lower  Mitton  (b)  and  Regina  v.  The 
Cambridge  Gas  Light  Company  (e).  The  result  of 
them  is,  that  the  deductions  contemplated  are  not  for  the 
renovation  of  the  works,  but  merely  such  as  would  en- 
able a  tenant  to  keep  the  works  in  repair,  so  as  to  be 
available  to  command  such  yearly  rent.  [They  cited  also 
Rex  V.  The  Hull  Dock  Company  (d).  Rex  v.  fVoking  {e\ 
and  R^ina  v.  Capel{fy]  Besides,  in  this  case,  the 
depreciation  is  not  charged  in  the  half-yearly  accounts 
of  the  Company  as  an  item  of  annual  expenditure,  which 
by  their  act,  5  &  6  WilL  4,  c  cvii,  ^s.  145,  they  are 
bound  to  do  before  making  a  division  of  the  profits  (g). 


(a)  Q  B.  &  C.  163. 
{b)  Id,  810. 

(c)  8  A.  &  E.  73. 

(d)  5  M.  &  S.  394. 

(e)  4  A.  &  E.  40. 
(/)12  A.  &E.  382. 

(g)  Sect.  145  enacts,  "  that 
the  Company  shall  cause  a  true 
and  particniar  account  to  be  kept, 
and  to  be  made  up  twice  in  ereiy 
year,  viz.  on  30th  of  June  and 
31st  of  December,  of  the  money 
received  by  or  for  the  use  of  the 
said  Company  by  virtue  of  this 
act,  and  of  the  charges  and  ex- 
penses attending  the  making, 
maintaining,  and  carrying  on  the 
undertaking,  and  of  all  other  the 
receipts  and  expenditure  of  the 


said  Company  up  to  those  periods 
respectively,  which  account  shall 
be  laid  before  the  half-yearly  ge- 
neral meetJiigs  of  the  said  Com- 
pany hereinbefore  directed  to  be 
held  in  the  months  of  August 
and  February  respectively,"  &c. 

Sect.  146  empowers  the  Com- 
pany, at  any  half-yearly  general 
meeting,  &c.,  to  declare  and  make 
a  dividend  out  of  the  clear  profits 
of  the  said  undertaking :  Proviso, 
that  no  dividend  shall  be  made 
exceeding  the  net  amount  of  dear 
profit  at  the  time  being  in  the 
hands  of  the  said  Company,  nor 
whereby  the  capital  of  the  said 
Company  shaU  in  any  degree  be 
reduced  or  impaired,  &c« 
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3.  They  claim  a  dednction  for  expenses  incurred  in 
obtaming  the  act  of  incorporation,  &c.  In  estimating 
the  net  annual  value  of  landed  property,  it  has  never 
yet  been  suj^ested  that  a  deduction  should  be  made  in 
respect  of  expenses  incurred  in  obtaining  deeds  of  con- 
veyance. 

4.  The  'income  tax  is,  by  the  statute  5  &  6  Vict, 
c.  35,  (a),  a  landlord's  tax,  being,  in  the  case  of  railways, 
chargeable,  under  Schedule  A,  in  respect  of  the  property 
thereof^  not  of  tiie  occuptMtion,  under  Schedule  B,  and, 
therefore,  cannot  be  charged  on  the  tenant,  and  deducted 
in  this  case. 

5.  Additional  parochial  assessments  not  actually 
paid,  but  which  will  be  payable  in  consequence  of  the 
recent  decisions  of  this  Court  on  rating  of  railways. 
These  sums  have  not  been  paid,  nor  ascertained.  Each 
rate  must  be  calculated  according  to  existing  circum- 
stances. 

6.  The  annual  total  loss  on  the  two  branch  lines  of 
railway.  These  two  branch  lines  were  taken  by  the  ap- 
peUants,  and  because  they  are  an  unprofitable  specula- 
tion they  claim  to  deduct  such  loss.    The  parish  officers 
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(a)  By  the  5  &  6  Vict.  c.  36, 
••  1,  it  is  enacted,  (Schedule  A.), 
that,  **  for  all  lands,  tenements, 
and  hereditaments,  or  heritages, 
in  Great  Britain,  there  shall  be 
chaiged  yearly,  tn  rnpect  of  ike 
prcperUf  iherecfy  for  every  20«. 
of  the  annual  value  thereof,  the 
somofri." 

(No.  3).  ''The  annual  value 
of  all  the  properties  hereinafter 
deacrihed  shall  he  understood  to 
be  the  full  amount  for  one  year, 
or  the  average  amount  for  one 
year  of  tihe  profits  recaved  there- 
from within  the  respective  times 


herein  limited,"  &c. 

3.  "  Of  iron  works,  &c.,  rail- 
ways, and  other  ways,  &c.,  and 
other  concerns  of  the  like  nature, 
fW)m  and  arising  out  of  any  lands, 
tenements,  hereditaments,  or  he- 
ritages, on  the  profits  of  the  year 
preceding." 

Schedule  B.  *'  For  all  lands, 
tenements,  and  hereditaments,  in 
England,  there  shall  be  charged 
yearly,  m  respect  qf  the  occupti- 
tioH  thereof y  for  every  29«.  of  tihe 
annual  value  thereof,  the  sum  of 

aid." 
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can  only  rate  the  visible  property  in  the  parish^  they 
cannot  inquire  "whether  a  loss  is  sustained  in  some  die* 
iant  portion  of  the  line.  Property  is  liable  to  be  rated 
though  no  profits  are  made :  Bex  v.  Pan*ot  (a),  Rex  v. 
Mirfield  (*),  Rex  v.  AUwood  (c),  Rex  v.  The  Hull  Dock 
Company  (d). 

7.  As  to  the  tenant's  profits,  the  rule  must  be  adopted 
which  has  been  laid  down  in  Regina,  v.  The  Cambridge 
Gas  Light  Company  (e)y  Regina  y*  The  London  and 
South  Western  Railway  Company  (/),  and  Regina  v.  The 
Grand  Junction  Railway  Company  (g). 


M.  D.  IRtt,  and  Carringtony  contr^ — Tolls  are  not  the 
proper  criterion  in  rating  railways ;  the  gross  receipts 
form  the  basis  of  the  rate.  The  appellants  should  be 
allowed  a  deduction  for  stations,  buildings,  &a,  appur- 
tenant to  the  railway,  and  which  are  found  to  be  neces- 
sary for  its  occupation.  A  mileage  receipt  is  found  to 
be  the  proper  method  to  be  adopted.  The  receipts  arise 
from  the  whole  railway.  The  whole  receipts  should  be 
divided  mile  per  mile  over  the  whole  railway,  and  by 
that  means  the  whole  fund  is  exhausted.  The  deduc- 
tions should  be  made  on  the  same  principle  that  allow- 
ance is  made  for  the  expense  of  procuring  a  supply 
of  water  to  a  canal :  Rex  v.  The  Oxford  Ccmal  Com- 
pany  (A). 

2.  In  Rew  v.  The  HuU  Dock  Company  (i).  Lord  EUenr 
borough^  C.  J.,  said,  '^  The  Company  should  have  laid  by 
a  fund  to  meet  the  expenses  of  the  undertaking."  These 
appellants  must  be  treated  as  if  they  had  laid  by  a  fund 


{a)  5  T.  R.  593. 

{h)  10  East,  219. 

(c)  6  B.  &  C.  277. 

{d)  5  M.  &  S.  394. 

\e)  8  A.  &  E.  73. 

(/)1  Q.  B.  R.  558;  2  G.  & 


D.  49. 

{g)  Ante,  Vol.  1,  p.  203;  4 
Q.  B.  R.  18;  1  D.  &  M.  237. 

(/i)  10  B.  &  C.  163. 

(i)  5  M.  &  S.  394. 
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for  repairs  and  renewal    In  estimating  the  amount  of        1846. 
nte  for  the  present  year,  the  repairs  that  will  be  required    ^  qubek 
at  some  future  time  must  be  taken  into  consideration ;     ^  ^* 

The  Gbeat 

the  probable  average  annual  cost  must  be  taken  commu-  Western 
nibus  annis.  In  Rex  v.  TomJmson  (a),  Bayley^  J.,  says, 
''Some  portion  of  the  rent  ought  to  be  set  apart  to  form 
a  fund  for  repairing  or  rebuilding  when  necessary ;  in 
other  words,  to  maintwi  or  reproduce  the  subject  of 
occupation."  The  same  principle  was  adopted  in  Rex  v. 
Lower  MiUon  (6).  All  expenses  must  be  allowed  so  as 
to  keep  the  rails  in  a  state  to  command  such  rent. 

3.  An  act  of  Parliament  for  such  a  Company  is  as 
necessary  as  a  carriage  or  an  engine,  and  therefore  a 
deduction  should  be  made  on  that  head. 

4.  The  income  tax  is  not  only  payable  by  the  land- 
lord, but  by  the  tenant.  This  tax  is  a  payment  which 
must  come  out  of  the  gross  receipts  of  the  Company. 

5.  These  rates,  for  which  a  deduction  is  claimed,  are 
said  to  be  all  in  prospectu.  They  must  necessarily  be 
so,  otherwise  a  new  assessment  would  be  requisite  every 
quarter. 

6.  The  loss  sustained  on  the  branch  lines  is  on  ex- 
pense incurred  by  the  Company  in  bringing  additional 
traffic  on  the  main  line  of  railway,  and  therefore  they 
are  entitled  to  a  deduction.  In  canals  the  annual  cost 
of  branch  cuts,  used  to  bring  water  for  the  service  of  the 
main  line,  would  be  a  charge  upon  the  profits  of  the 
mun  line :  Rex  v.  The  Oxford  Canal  Company  (c). 

7.  The  calculation  should  be  made  on  the  whole 
plant,  and  not  on  its  depreciated  value. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 


(a)  9  B.  &  C.  163.  (5)  Id.  810. 

(c)  10  B.  &  C.  1C3,  177. 


218  NEW  SESSIONS  CASES, 

1846.        the  Court-^Thie  case  has  stood  over  for  some  time,  from 
llie  QuB«N     ^^  ^^^^  ^  afford  it  the  fullest  consideration ;  and  as  our 
«•  decision  must  be  governed  by  the  principles  laid  down 

Wbstbrn      in  the  two  cases  of  the  South  Western  and  Grrand  Juno- 
AiLWAY  Co.   ^^^  Railways,  it  may  be  conyenient  briefly  to  recapitu- 
late what  was  in  those  cases  decided;  not  that  they  in- 
troduced any  new  principle  into  the  .law  of  rating,  but 
beeatise  the  drcumatances  under  which  tiie  established 
principles  were  applied  were  somewhat  novel.  We  ihsxe 
laid  down,  that  although  profits  of  trade  carried  on  by 
the  occupier  of  land  could  not  be  made  directly  the  sub- 
ject of  rate  assessed  in  respect  of  such  occupation,  and 
that  the  value  of  the  occupation  alone  was  the  proper 
subject,  yet  in  that  value  was  to  be  included  whatever 
at  the  time  formed  part  of  it,  whetiier  permanentiy  or 
not,  from  whatever  source  derived,  and,  tiierefore,  of 
course,  not  less  so,  although  derived  in  any  proportion 
from  the  fact  of  the  trade  being  so  carried  on  upon  it. 
Furtiier,  that  although  tiie  sum  to  be  sought  was  that 
which,  after  all  due  deductions  made,  a  tenant  might  be 
found  to  give,  by  way  of  rent,  from  year  to  year,  m  order 
to  be  placed  as  occupier  in  the  same  position  as  the 
party  rated;  yet  this  was  to  be  sought,  not  by  drily 
considering  what  rent  would  be  given  for  so  many  mnes 
of  railway  as  happened  to  be  in  the  rating  parish,  apart 
from  all  the  actual  coexisting  circumstances,  but  by  in- 
cluding in  the  conedderation  all  such  as  would  necessa'- 
rily  attend  upon  tiie  occupation  under  the  demise,  and 
which  would  influence  the  tenant's  mind  as  to  the  amount 
of  rent  which  he  would  give*  In  the  application  of  these 
principles,  tiie  practical  difliculty  for  those  who  assess 
the  rate,  in  cases  of  such  complication  as  railways  often 
present,  will  be  to  distinguish  accurately  between  that 
which  is  properly  referable  to  the  trade  alone,  and  that 
increase  of  value  which  the  carrying  on  of  the  trade  upon 
the  land  gives  to  the  occupation  of  it. 
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The  oose  of  Begma  v.  The  Grand  JtincHon  BaUway        i846. 
Company  (a)  presented  many  cirouxnBtaiioefi  the  saxxxe  aa     ^  qumk 
exigt  in  the  case  now  before  us.  We  thought  the  parish     _.    );• 

°  ^  The  G&BAT 

officers  there  had  successfully  met  the  difficulty.     We      Wxstbrn 
are  now  about  to  ezamme  the  rate  stated  in  this  case,      ^^^^^^ 
only,  however,  as  to  its  prindples,  and  so  much  of  its 
details  as  involve  the  principle ;  beyond  that,  especially 
aa  to  the  accuracy  of  calculations,  the  question  must 
be  for  the  sessions  alone. 

We  have  here  a  Company  sole  occupiers  of  the  line 
of  which  they  are  owners,  and  of  this  the  land  in  respect 
of  which  they  are  rated  forms  a  part ;  they  are  also  sole 
occupiers,  as  lessees,  of  two  branch  lines,  both  issuing 
out  of  the  line  first  named.  Upon  all  these  lines  they 
carry  on  exclusively  a  large  trade  as  carriers,  the  receipts 
of  which  from  the  branch  lines  alone,  if  set  against  their 
expenses  and  rent,  would  make  the  occupation  of  them, 
in  facty  a  losing  concern ;  but  this  occupation  increases 
the  traffic  upon  the  main  line,  and  for  the  sake  of  this 
the  Company  are  content  to  sustain  that  partial  loss. 
In  order  to  ascertain  the  rate,  the  course  pursued  has 
been  to  take  the  gross  receipts  per  mile  in  the  respondent 
pariah ;  and  this  sum  is  not  in  dispute.  The  deductions 
to  be  made  from  this  are  calculated  upon  the  mileage 
proportion  of  all  the  expenses  and  outgoings,  treat- 
ing the  whole  three  lines  as  one  entire  line  in  all  parti- 
culars in  which  the  appellants  are  at  all  chargeable ;  and 
we  do  not  imderstand  this  mode  to  be  objected  to :  set^ 
ting  the  proportions  of  this  per  mile  against  the  gross 
receipts  per  mile,  the  residue  has  been  taken  as  the  rate- 
able value  per  mile.  We  are  then  to  see,  whether  these 
deductions  include  all  such  as  ought  to  be  made  in  an 
ordinary  occupation,  exdusive  of  trade,  and  also  of  all 
such  matters  as  are  distinctly  referable  to  the  trade  only, 

(a)  Ante,  Vol.  1,  p.  203 ;  4  Q.  B.  K.  18 ;  1  D.  &  M.  237. 
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1846.        <uid  do  not  enhance  the  value  of  the  occupation ;  if  eo, 

TheQuBBN    ^^  principle  of  the  rate  is  right    Whether  euffident  in 

V*  amount  under  each  head  has  been  allowed^  it  ia  not  for 

The  Great  , 

Wbstbrn  us  to  detemune. 
Kailway  Co,  rj>^^  ^j^jjjgg  ^^  £^^  etSLied,  which  are  intended  to  re- 
present the  annual  espense  of  keeping  in  repiur  the 
ways,  stations  and  other  buildings;  and  rates  and  taxes, 
other  than  the  property  tax,  payable  on  them;  expenses 
of  directing  and  carrying  on  the  business,  the  govern- 
ment duty  on  passengers,  and  some  incidental  charges. 
Thus  far,  the  outgoings  idlowed  for  are  annual.  The 
appellants  here  first  object,  that,  besides  an  allowance 
for  merely  annual  repairs,  they  are  entitled  to  one  in 
respect  of  the  depreciation  and  wear  and  tear  of  the  rails 
and  sleepers^  the  solid  timber  and  iron  work  of  their  own 

^  principal  line ;  and  this,  although  hitherto  they  have  not 
charged  such  expenses  against  their  income,  but  defrayed 
it  out  of  their  capital.  In  the  case  of  the  Grand  Junc- 
tion Railway  such  an  allowance  was  conceded;  it  is  now 
disputed,  and  the  circumstances,  therefore,  must  be  exa- 
mined. In  themselves,  perhaps,  repairs  of  the  kind  now 
under  consideration  are  not  to  be  distinguished  m  prin- 
ciple from  what  the  case  denominates  ''maintenance  of 
the  way,''  and  which  the  appellants  include  under  their 
annual  expenses ;  and  although  not  called  for  in  any  par- 
^  ticular  year,  yet  if^  in  the  certainty  that  the  chaige 
would  in  a  given  time  accrue,  a  proportionable  sum  has 
been  actually  deducted  from  the  annual  revenue,  we  see 

'  no  reason  why  an  allowance  should  not  be  made  for  it, 
as  much  as  for  the  annual  repairs  actually  done  in  the 
course  of  the  year ;  but  as,  in  the  case  of  this  last,  the 
fact  of  repairs  being  needed  would  not  entitle  to  a  de- 
duction unless  they  were  done,  and  the  chaige  incurred, 

]    so  in  the  present  case,  as  no  deduction  has  been  made 

/  from  the  revenue,  it  appears  to  us,  therefore,  no  allow- 
ance can  be  made.    For  their  own  purpose,  and,  as  sug- 
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gested  in  argommt,  in  violation  of  their  act  of  Parlia-        i846. 
menty  the  Company  have  chosen  to  defray  the  amount,     J.    - 
trifling,  perhape,  at  present,  out  of  their  capital;  so  that  v. 

they  have  given  to  that  which  they  now  seek  to  cond-      WssTsmN 
der  as  tenant's  repairs  the  character  of  landlord's  im-  ^^''•^^^  ^o. 
provements ;  the  capital  expended  for  which  would  swell    ^ 
die  rateable  value  of  ihe  land,  but  would  not  be  allowed    i 
in  the  rate. 

The  appellants  next  claim  to  deduct  the  rateable  va- 
lue of  buildings  appurtenant  to  their  own  line,  and  also 
to  die  branch  lines  respectively,  as  rated  or  rateable 
elsewhere  than  in  the  respondent  parish,  separately  from 
the  railway  itself:  this  also  is  an  allowance  which  was 
oonoeded  in  ihe  case  last  referred  to,  for  it  would  be 
hardly  worth  while  to  distinguish  between  diese  rated 
and  rateable  only,  and  we  have  no  means  of  drawing 
the  distinction  in  fact.  And  it  is  to  be  remembered,  | 
that  the  respondents  properly  treat  the  whole  line,  the 
whole  profits,  and  the  whole  outgoings  as  entire ;  and 
then  the  question  is,  whether  there  is  any  distinction 
between  these  and  other  outgoings  necessary  to  earning 
a  profit  by  which  the  rateable  value  of  the  land  in  the 
respondent  parish  is  enhanced.  It  seems  to  us  that  there 
is  none;  and,  if  so,  weagree  with  the  learned  counsel  for  \ 
the  appellants,  that,  in  principle,  it  is  indifferent  whether 
the  stations  be  in  the  same  parish  or  at  a  distance. 

The  appellants  claim,  thirdly,  an  allowance  for  £2 1,000, 
yearly  interest  on  the  sum  expended  in  forming  their 
Company,  obtaining  their  act  of  Parliament,  raising 
their  capital,  and  other  original  expenses.  For  this  there 
is  no  fonnAition.  These  expenses  have  no  connexion 
with  the  rateable  value  of  the  railway;  they  might  all 
have  been  incurred  had  no  railway  ever  been  constructed: 
as  well  might  tiie  purchaser  of  an  estate^  who  had  bor- 
rowed money  after  an  expensive  litigation  as  to  the  titie, 
claim  to  deduct  his  interest  and  expenses  from  the  poor- 

VOL.  IL  R  N.  8.  c. 
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rate  on  land  in  hi^  own  ocoapation.  They  neither  add 
to  the  value  of  the  occupation,  nor  are  in  anj  waj  ne- 
cessary to  make  it  up» 

The  appdlants  then  claim  to  be  allowed  in  reepect  of 
£10fiQ0  paid  by  them  as  income  tax  under  the  5  &  6 
Viet  a  36.  This  daim  is  very  shortly  and  unsatisfao- 
torily. stated.  Lirespeot  of  what  the  paymmithas  been 
made,  we  are  not  inarmed  on  either  side.  The  aiga- 
ments  respecting  it  wlere  short :  the  respondents  treated 
the  claim  as  made  in  respect  of  the  charge  on  property 
in  handy  payable  by  the  owner ;  the  appellants  daimed  it 
in  respect  of  the  charge  on  the  occupation,  payable  by 
the  tenant;  and,  to  this  extent  at  least,  it  does  not  strike 
us  that  there  is  any  reasonable  distinction  between  this 
and  any  other  outgoings  chaigeable  upon  the  tenant, 
which  would  certainly  affect  the  amount  of  the  rent  he 
would  be  willing  to  pay. 

The  fiftti  daim  is  to  be  allowed  for  such  additicmal 
parochial  assessments  as  may  become  payable — it  is  not 
said  when  or  where — in  consequence  of  the  reoent  deci- 
sions of  this  Court ;  upon  which  we  will  only  say  we 
think  the  court  of  quarter  sessicms  would  have  been  well 
justified  in  refusing  to  permit  thia  item  to  stand  as  part 
of  the  case. 

In  the  Mxtiii  place,  the  appellants  daim  to  be  allowed 
a  deduction  in  respect  of  their  loss  on  the  two  branch 
lines  referred  ta  We  think  tiiis  cannot  be  allowed.  If 
the  rate  in  question  had  been  imposed  on  land  fonning 
any  part  of  the  bmnch  lines  themselves,  it  is  dear  that 
the  circumstance  of  receipts  not  equalling  the  rent» — 
in  other  words,  that  the  line  was  worked  at  a  losa^ — 
would  not  have  affected  the  rate ;  the  occupation  woold 
still  have  been  beneficial,  in  the  sense  in  which  that  word 
is  used  for  the  purpose  of  aflBesring  the  rate ;  and  the 
rent»  which,  from  whatever  motive,  the  appellants  found 
it  worth  their  while  to  give,  would  have  regulated  the 


Railway  Co. 
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BiQOiuit.     Thia  is  not  that  case;  in  the  way  ih  which  it        i846. 
18  flonght  to  niake  "this  expenditure  bear  on  the  rates    ^^^^^^ 
asBeaeed  on  any  part  of  the  main  line,  it  is  more  like     _,    v* 

,  '^  .  The  G&BAT 

money  hud  out  in  the  way  of  improvement,  for  which  no  _  Wssts&n 
deduction  should  be  made.  If  the  lessee  of  a  coal  mine 
were  to  open  roads  to  the  adjoining  land,  rented  under 
a  separate  demise,  in  order  to  fibcilitate  the  access  of  cus- 
tomers to  the  mine,  and  so  increase  its  profits,  the  ex- 
pense of  such  roads  would  certainly  not  be  outgoings  to 
be  allowed  for  in  the  rate. 

Two  more  questions  are  stated :  the  first  as  to  the 
mode  of  ascertaining  the  tenant's  profits  in  order  to  their 
mteable  value.  The  respondents  have  taken  the  origi- 
nal vahte  of  the  plant  or  moveable  stock,  and  allowed 
jElO  per  cent,  upon  it  for  this  profit,  as  weQ  as  the  profit 
of  trade.  The  appellants  say,  that  the  more  correct  mode 
would  be  to  ascertain  them  by  a  percentage  upon  the 
gross  receipts,  and  daim  to  have  i£l5  per  cent,  deducted 
from  tliis  on  that  account.     We  are  very  unwilUng  to 

sesuons  of  such  novelty  and  difficulty  as  railway  rating 
must  often  bring  before  them ;  but  we  ought  not  to  go 
beyond  our  province,  and  so  perhaps  mislead  them.  This 
question  involves  no  principle  of  law,  and  we  decline  to 
answer  it. 

The  last  is  only  raised  by  the  respondents  provision- 
aQy,  in  case  any  of  the'  deductions  claimed  by  the  Com- 
pany should  be  allowed  by  us.  But  this  has  been  done ; 
— in  ascertaining  the  tenant's  profits,  they  have  calcu- 
lated a  percentage  on  the  original  value  of  the  move- 
able stock.  The  sessions  have  found,  at  the  time  of  the 
rate  being  made,  the  value  bad  become  less  by  JE80,000, 
and  the  respondents  contend  that  the  percentage  should 
properly  be  paid  on  the  smaller  sum.  This  seems  to  us 
correct:  they  are  to  make  the  rate  from  year  to  year,  or 

b2 
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1846.        for  wbatever  shorter  period,  conformably  to  the  fiicts  as 
^■""^j — '      they  exist  at  the  time  of  making  the  rate.     They  may 
9.  not  know,  or  have  any  means  of  knowing,  what  the  yalue 

WssTBRN      ^^^  originally,  or  in  any  former  year.    If,  at  the  end 
Railway  Co.   Qf  fiye  or  ten  years,  they  are  to  be  driven  back  to  the 
original  value,  they  may  be  equally  required  to  ascer- 
tain it  after  an  interval  of  a  century.     No  hardship 
is  inflicted  on  the  appellants  by  this ;  they  may,  and  they 
ought,  as  prudent  owners,  to  keep  up  the  stock  at  its 
ori^nal  value,  and  in  this  very  case  they  have  claimed 
•       a  deduction  for  doing  so.     If  that  daim  was  properly 
made,  the  original  and  present  value  would  be  the  same. 
Although,  however,  we  thus  answer  this  question  in 
favour  of  the  respondents,  they  cannot  avail  themselves 
'  of  the  decision  so  as  to  increase  their  assessment  beyond 
its  present  amount. 

The  consequence  of  the  several  decisions  we  have 
come  to  will  be  the  amendment  of  the  rate  in  one  or  two 
particulars;  but,  as  the  sums  are  ascertained  by  the  ses- 
sions, this  may  be  done,  we  presume,  by  counsel,  with- 
out remitting  the  case  back  again. 

Bate  amended  accordingly. 


A 
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1846. 

The  Queen  v.  Smith.  ^-^ — v^ 

Jan.  24. 
CERTIOR ABI  had  been  obtained  to  remove  into  The  statute  2 

this  Court  an  order  made  by  the  justices  for  the  West  directs  th^  an* 
RicBng  of  Yorkshire,  at  quarter  sessions,  dated  the  15th  2^,^^^^  ^*''' 
of  October,  1844.     The  order  was  made  under  the  2  &  bastardy  shaU 
3  Vict,  c  85  (a).     The  order,  after  setting  out  the  cap-  guardiana  of 
tion,  recited, "  That  whereas  it  appears  to  the  court  here,  S? the^iSott*'^ 
that  the  township  of  Hampsthwaite,  in  the  parish  of  ^^.J^^*''?^ 
Hampethwaite,  in  the  said  West  Biding  of  the  county  sttuate,  or,  if 
of  York^  is  a  township  having  separate  overseers  of  the  no  such  guard- 
poor  of  the  said  township,  the  inhabitants  whereof  main-  ^^^^^^^ 
tain  the  poor  of  the  said  township  separately  and  apart  inch  parish 

..  ^  .  *^     may,  if  they 

from  the  rest  of  the  said  township  :  and  whereas  it  ap-  think  proper, 
pears  to  the  court  here,  that  the  said  township  of  H.,  oCj^on  taken 
m  the  West  Riding  of  the  county  of  York,  is  situate  ^3r  the  person 

o  ^  '  against  whom 

within  the  division  of  Chux),  in  the  said  West  Biding ;  the  order  was 
and  that  at  a  petty  sessions  holden  at  Knaresborough,  in  hm,  that 
the  said  riding,  in  and  for  the  said  division  of  Claro  SL**^2e^" 

application  was 

(a)  Section  lenacti,<'t3iatafter  union  in  which  any  parish  may  overseas  of  a 
the  pawingr  of  this  act,  when  be  situate,  or,  If  there  shall  be  no  township  sap- 
any  child  which  baa  been  born  a  such  guardians,  then  the  over-  poking  i^own 
bastard  since  the  passing  of  an  act  seers  of  such    parish    may,   if  stating  that 
passedin  the  fifth  year  of  the  reign  they  think  proper,  at  any  time  there  were  no 

cf   his   late   Majesty,    intituled    within   three    calendar    months  S^|*^'' ^'^ 

,  ,  that  the  town- 

*  An  Act  for  the  amendment  and    after  such  child  shall  have  be-   Ajp  formed 

better  administration  of  the  laws  come  chargeable,   apply  to  the  partof  aunion, 

relating  to  the  poor  in  England  justices  of  peace    holding  any  ^"^^  ^^* 

and  Wales,*  and  with  respect  to  special   or  petty  sessiou  in  and 

which  no  application  shall  have  for  the  division  or  borough  within 

been  made  to  any  court  of  ge-  which  such  union  or  parish  or 

neral  quarter  sessions  under  the  any  part  thereof  shall  be  situated, 

pttyviaions  of  the  said  act,  shall,  for  an  order  upon  the  person 

by  reasQii  of  the  inability  of  the  whom  they  shall  charge  with  be- 

niotlier  of  such  child  to  provide  ing  the  putative  father  of  such 

ibr    its    maintenance,    become  child,  to  reimburse  such  union  or 

chargeable  to   any  parish,   the  parish  for  its  maintenance  and 

guardians  of  any  parish,  or  of  the  support,"  &c. 
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1846.         aforesaid^  on  the  7th  of  Augast^  1844,  the  oyerseers  of 
^"■^^     '      the  poor  of  the  said  township  of  H.  did  make  an  appli- 
V,  cation  to  the  justices  of  the  peace  holding  such  petty 

sessions  at  Knaresborough  aforesaid,  for  an  order  upon 
David  Smith,  of  &c.,  farmer,  whom  the  said  oyerseers 
then  and  there  chained  with  being  the  patative  father 
of  a  male  bastard  child,  bom  of  the  body  of,  &c,  and 
which  said  child,  by  reason  of  the  inability  of  the  said 
mother  to  provide  for  the  maintenance  of  the  said  child, 
has  become  chargeable  to  the  said  township  of  H.  within 
three  calendar  m<Mith8  next  before  the  making  of  such 
application,  to  reimburse  the  said  township  of  H*  for  the 
maintenance  and  support  of  the  said  child.  Sec"  The 
order  adjudged  the  said  David  Smith  to  be  the  father, 
and  ordered  him  to  pay  to  the  said  overseers  of  the  poor 
of  the  said  township  the  expenses  and  maintenance. 

Several  objections  were  taken  to  this  order,  andi 
amongst  others,  that  the  order  appears  to  htfve  been 
made  on  the  application  of  the  overseers  of  the  township 
of  Hampfithwaite,  without  shewing  that  there  were  no 
guardians  of  the  township,  or  of  any  union  within  which 
the  township  is  situate,  to  make  the  application  within 
the  2  &  3  Vict  c  85,  «.  1. 

Plekerinff  now  shewed  cause. — ^The  order  appears  to 
have  been  made  on  the  application  of  the  overseers  of 
this  township ;  and  the  objection  to  it  is,  that  it  does 
not  Ahew  that  there  were  no  guardians  of  tlie  township 
of  Hanpsth  waite,  and  that  that  township  was  not  situate 
j|i  a  urnon.  The  same  objection  appears  to  have  been 
itifien  in  Regina  v.  Ardsley  (a)  to  an  order  made  under 
^es^me  statute;  and  the  Court  there  said  that  they 
would  nat  make  an  inference  that  the  township  of  Ards- 
ley forwe^  Jiart  of  a  union.     If  no  inference  is  to  be 

(a)  6  Q.  B.  a.  71. 
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drawn  that  this  township  fornis  part  of  a  union,  then  the         1846. 
judgment  delivered  in  that  case  must  apply  to  the  present     ^^Toujuif 

Older.  ^  •• 

SiiiTa. 

HaO  (with  whom  was  Pashky),  contr&. — ^The  case  of 
Begina  y.  Ardsley  (a)  does  not  apply;  that  judgment 
most  be  taken  with  reference  to  the  state  of  things 
which  there  existed.  The  Court  there  refused  to  infer  that 
the  overseers  had  acted  iU^ally  in  obtaining  the  order. 
The  2  &  3  Vict.  c.  85,  s.  1,  only  gives  overseers  power 
of  applying  under  certain  circumstances,  and  those  cir- 
cumstances should  be  shewn  to  exist :  Begina  v.  Hie 
Recorder  of  Exeter  (6).  This  order  is  not  merely  doubt- 
ful, but  defective  it  entirely ;  omits  something  essential. 
The  necessary  averments  might  have  been  easily  made, 
and  in  numerous  cases  the  Court  has  held  that  no  in- 
tendment will  be  made  in  favour  of  jurisdiction.  [He 
dted  RegtML  v.  Bead  (c),  Beffina  v.  Leeds  (iQ,  Bex  v. 
F^Snffdabs  (e),  Begina  v.  S^ekman  (/),  Begina  v. 
fFgnumdham  (g),  Brankcer  v.  Molyneux  (A),  and  was  then 
stopped  by  the  Court] 

Lord  Dbmman,  C.  J. — ^I  think  this  objection  must 
pievaiL  The  application  is  made  by  the  overseers  of 
this  township^  without  stating  that  thdr  toymship  was 
not  included  in  a  union,  or  one  for  which  there  were  no 
guardians ;  they  therefore  do  not  shew  themselves  to  be 
persons  capable  of  making  the  applicaticm  within  the 
2  &  3  Vict.  e.  86.  The  case  of  Begi$ui  v.  Ardsley  {a) 
was  dlted  as  an  answer,  but  I  do  not  think  that  case  is 
apjdicable.     It  was  there  held,  that  the  persons  who  had 


(a)  5  a  B.  R.  71.  («)  7  B.  &  C.  438. 

{b)  Id.  342.  (/)  2  Q.  B,  R.  301. 

(c)  9  A.  &  £.  619.  <g)  Id.  541. 

(<0  Ante.  Vol.  1,  p.  1«C.  (h)  4  M.  &  G.  226. 


Smith. 
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1846.        obtained  the  order  could  not  take  a  similar  objectioQ 
„^~;f^      after  the  trial  of  the  caae  at  eesaions.    That  was  the  aa- 

The  QuEXK  .  *  - 

V.  swer  given  by  the  Court  to  the  applioation  on  the  part 

of  the  overseers  for  quashing  their  own  order;  but  the 
Court  went  on  to  say,  '^  It  does  not  appear  on  the  &oe 
of  the  order  that  Ardsley  was  an  associated  township; 
and  we  ought  not  to  make  an  inference  that  it  is,  in  order 
to  give  effect  to  this  objection,  supposing  it  to  be  well 
founded."  This  does  not  apply  when  the  objection  to 
the  jurisdiction  comes  from  the  other  side. 

Pattesok,  J.,  concurred. 

Coleridge,  J. — In  Regina  v.  Ardsley  (a)  the  Court, 
in  fact,  refused  to  make  any  inference,  although  some  of 
the  expressions  used  in  that  case  seem  to  treat  the  ques- 
tion as  if  it  was  necessary  to  draw  some  inference,  in 
order  to  come  to  the  conclusion  which  the  Court  arrived 
at.     I  make  no  inference  in  this  case.     The  statute  2  & 
3  Vict.  0.  85,  provides,  that  where  a  bastard  child  shall 
become  chargeable  to  any  parish,  the  guardians  of  such 
pariBh,  or  of  the  union  in  which  the  pariah  may  be 
situate,  or,  if  there  shall  be  no  such  guardians,  then  the 
overseers  of  such  parish  may,  if  they  think  proper,  apply 
to  the  justices.     Here  thd  overseers  make  the  applica- 
tion, and  make  no  mention  of  tiie  circumstances  tinder 
which  they  make  the  application.    We  should  be  obliged 
to  infer  that  tiiere  are  no  guardians  of  this  township,  and 
that  the  township  does  not  form  part  of  a  union.     The 
Court  should  be  neuter,  and  the  parties  applying  ought 
to  shew  affirmatively  that  they  come  within  the  provi-: 
sions  of  the  act»  and  not  call  upon  the  Court  to  draw  any 
inference. 

Order  quashed. 

<a}  5  Q.  B.  R.  71. 
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The  QcEBN  V.  Gbegory.  j^„  29. 

1  HE  defendant  was  indicted  and  found  guilty  of  pub-  If  i«  »«*• 

,  dent  to  de- 

lishing  a  libel  against  the  Duke  of  Brunswick^  who  was  scribe  the  pro- 
at  that  time  a  resident  in  this  country^  but  was  not  the  j^dictment^by 
rei£nin£r  duke.     The  prosecutor's   name  was  Charles  ^.^Mieby 

^o       p  r  ^  which  he  18 

Frederic  Augustus  William  D'Este,  and  he  was  de-  commonly  and 
scribed  in  the  indictment  as  Charles  Frederic  Augustus  a  foreigner 
William^  Duke  of  Brunswick  and  Luneberg.  wnnfry,  whwle 

name  was 
Charles  Fre- 

Cochbum,  in  arrest  of  judgment — The  prosecutor  is  deric  Angastas 
not  sufficiently  described  in  the  indictment.     He  is  not  D'Este,  and 
the  reigning  duke  de  facto,  and  there  is  nothing  on  the  ^q^T^,^" 
record  to  shew  that  he  is  a  foreign  nobleman ;  and,  there-  t^  Duke  of 

,  Brunswick  and 

fore,  as  he  seeks  the  protection  of  the  English  law,  he  Luneberg, 
should  be  described  according  to  the  law  of  this  country,  fj^^the  reign- 
Sons  of  peers,  and  peers  of  Scotknd  and  Ireland  that  are  ^^^  Jl  ^"1 
not  peers  of  Parliament,  should  be  designated  esquires,  dently  de- 

2  Inst.  667 :  Hawk.  P.  C,  b.  2,  c  25,  s.  72  (1795) :  i^Sctmcnt*^ 
Jfumymaus  (a).     The  proper  description  of  the  pro-  Sri^^J^ 
secutor  would  have  been,  Charles  Frederic  Augustus  wuiiam,  Duke 

°  ofBnmswick 

William  D'Este,  Esquire,  Duke  of  Brunswick  and  Lune*  and  Luneberg. 
beig.  IfFiffhiman,  J.,  referred  to  Sulli  aue  (b\  where 
the  indictment  charged  the  defendant  with  stealing  the 
property  of  Victory  Baroness  Turkheim,  and  the  prose- 
cutrix said  that  Baroness  Turkheim  was  her  title  only, 
and  no  part  of  her  proper  name ;  and  the  Judges,  after 
consideration,  were  of  opinion  the  indictment  was  suf- 
ficient.] The  prosecutor  should  be  described  according 
to  the  rule  lud  do¥m  as  applicable  to  the  English  peer- 
age ;  and  in  GraJuxnCs  case  (c)  it  was  said,  that  the  proper 

(a)  2  Salk.  451 .         (&)  2  Leach,  C.  C.  1005.         (c)  Id.  619. . 
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1846.  designation  of  a  peer  of  Ireland  was  James  Hamilton, 
Esquire,  Earl  of  ClanbrasBil,  in  the  kingdom  of  Ire- 
land 


Tlie  QUBBK 
V. 

Qbbgo&t. 


Lord  Denman,  C.  J. — I  was  much  struck  with  the 
objection  at  the  triaL  The  authority  of  Lord  Coke  goes 
a  great  way  to  shew  that  the  description  here  ^ven  of 
the  prosecutor  was  an  improper  description.  The  safe 
way  might  have  been  to  caU  the  prosecutor  by  his  name, 
and  to  add  the  title  or  designation  of  esqtdre  or  armiger. 
I  should  have  thought  the  objection,  although  of  a  tech* 
nical  nature,  was  entitled  to  further  discussion,  had  it 
not  been  for  SuUs^  ca8e{a\  whidi  occurred  in  1799* 
The  prisoner  was  there  indicted  for  stealing  certain  arti* 
des,  the  property  of  Victory  Baroness  Turkheim,  and  the 
prosecutrix  said  that  that  was  her  title  and  not  part  of 
her  proper  name,  and  that  she  was  reputed  to  possess, 
and  did  possess  that  title  in  right  of  an  estate  she  had 
received  from  her  father.  The  CSourt  said,  that  all  that 
the  law  required  was  certainty  to  a  common  intent ;  and 
that  as  the  prosecutrix  had  always  acted  in  and  been 
known  by  the  appellation  Baroness  Turkheim,  and  could 
not  possibly  be  mistaken  for  any  other  person,  it  must 
be  taken  to  be  her  name ;  and  that  the  indictment  had 
named  her  with  suflBcient  certainty*  The  same  circom* 
stances  exist  here.  The  prosecutor  is  not  the  reigning 
prince,  still  he  is  constantly  known  by  the  descripidon; 
and  the  case  I  have  referred  to  seems  to  me  a  direct  au- 
thority for  saying  that  he  has  properly  described  himself 
in  this  indictment.  I  am  therefore  of  opinion,  that  there 
ought  to  be  no  rule. 

Patteson,  J. — ^The  cases  cited  do  not  go  the  length 

(a)  2  Leach,  C.  C.  1005. 


The  QoBBN 
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contended  for.  In  SuUs^  case  (a)  the  Court  said  that  the  jg^^, 
prosecutrix  was  sufficiently  described  by  the  appellation 
of  Baroness  Turkheimt  being  the  name  bj  which  she  ~  r. 
was  commonly  known,  although  it  formed  no  part  of  her 
proper  name.  It  might  have  been  contended  there,  as 
it  was  here,  that  the  title  was  imported  into  the  English 
peerage,  and  that  the  rule  applieable  in  such  cases  must 
apply. 

CoLSBiDaE,M. — I  take  the  principle  to  be  that  the 
prosecutor  of  an  indictment  should  be  described  according 
to  the  name  by  which  he  is  best  known.  In  SuUs*  case  (a) 
the  Court  said  that  aQ  the  law  required  was  certainty 
to  a  common  intent.  It  is  said  this  prosecutor  should 
have  been  described  as  DHSste,  Esquire,  Duke  of  Bruns- 
wick and  Luneberg ;  but  it  appears  to  me  that  name 
wotdd  not  have  given  the  same  information  to  the  world 
as  the  one  adopted  in  this  indictment 

WiOHTifAN,  J. — ^I  am  of  the  same  opinion.  It  ap- 
pears to  me  this  case  cannot  be  distinguished  from  Sutts^ 
ease  (a),  which  underwent  great  consideration,  and  must 
be  taken  to  be  an  authority  on  the  subject 


Rule  refused. 


(a)  2  Leacb,  C  C.  1005. 
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« 

1846. 

Jan.  29.  The  QuEEN  9.  E.  Bbidgman  and  Others, 

Esqmres. 

Where  jus-  IN  this  Term  Couch  had  obtained  a  rule  nisi^  calling  on 
s(»2on8  refused  ^^  defendants,  three  justices  of  Suffolk,  usuallj  acting 
tohwanap.    f^j.  ^he  petty  Sessional  division  of  Blackburn,  in  that 

plication  for  ao  r      ^ 

order  in  has-  countj,  to  shcw  cause  why  a  writ  of  mandamus  should 

7  &  8  Yiet.  c.  i^ot  issue  Commanding  them  to  meet  and  hold  a  petty 

lM«'it  waa'*'*'  sessions  in  and  for  the  said  division,  as  by  adjournment 

shewn  that  a  from  the  petty  sessions  held  by  them  at  Izworth,  in  and 

former  order^       _  .       .   •  • 

stated  to  have  for  the  Said  division,  on  the  1 7th  day  of  November,  1845^ 
the  swxTe  fos-^  and  to  enter  such  adjournment  or  adjournments  as  might 
ti^bnt  of  the  be  necessaiy  for  that  purpose,  and  at  audi  petty  aeamous 
which  no  evi-  to  hear  and  adjudicate  upon  the  application  made  to  the 
given,  had  been  Said  justices  at  the  said  petty  sessions,  held  on  the  said 
^^mcriil!^''"  17th  of  November,  on  behalf  of  Harriet  Warren,  single 
Held,  that      woman,  for  an  order  upon  James  Boreham,  as  the  puta- 

the  justices  ,  , 

were  not  jnsti-  tive  father  of  her  bastard  child. 

ingtheexis^'  ^^  appeared  by  affidavit,  that,  at  the  petty  sessions 
fomc^orfL  ^®**  ^^  Ixworth  on  the  17th  November,  1845,  Harriet 
^  and  requiring  Warren,  who  had  obtained  a  summons  from  the  Rev# 
grounds  upon  Grcorge  Bidwell,  clerk,  a  justice  acting  in  and  for  the 
quashed,Tefore  P^^^J  sessional  division  of  Blackburn,  in  which  she  re- 
hearing this  aided,  applied  for  an  order  of  maintenance  on  James 

application.  ^^ 

Boreham,  whom  she  alleged  to  be  the  father  of  her  bas- 
tard child,  bom  on  the  28th  December,  1844.  The  attor- 
ney who  attended  for  Boreham  objected,  that  a  former 
order  had  been  made  in  the  same  case,  and  appealed 
against ;  and  that,  before  the  case  was  heard,  the  appli- 
cant ought  to  shew  that  it  had  been  quashed^  not  on  the 
merits.  No  order  was  produced ;  whereupon  the  attorney 
for  the  complainant  contended  that  this  was  an  original 
application,  and  that  there  was  nothing  to  shew  that  it 
was  founded  upon  the  quashing  of  any  previous  order^ 
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110  evidence  havitig  been  given  of  the  existence  of  a        iq4s, 
previous  order,  and  therefore  that  he  ought  not  to  be     -^""q     ' 
called  upon  to  prove  how  it  had  been  quashed.    The  v. 

justices  refused  to  hear  the  evidence  unless  it  was  first 
proved  how  the  former  order  had  been  quashed,  and  dis- 
ndflsed  the  application.  From  the  a£Sdavits  in  answer, 
it  appeared  that  of  the  three  defendants  two  were  pre- 
sent at  the  petty  sessions  when  the  former  order  was 
made;  that  such  order  was  made  and  quashed,  but 
whether  on  the  merits  or  not,  the  deponent  could  not  say. 

Gwrdxm  now  shewed  cause. — ^If  the  former  order  of 
petty  sessions  was  quashed,  not  on  the  merits,  but  for 
some  matter  of  form,  that  should  have  been  shewn  by 
the  aflSdavits  in  support  of  this  rule.  It  may  be,  how- 
ever, as  the  contrary  is  not  stated,  that  it  was  quashed 
on  the  merits;  if,  so,  it  would  be  conclusive.  The  jus- 
tices who  refused  the  second  application  were  themselves 
present  at  the  former  sessions,  and  therefore  the  fact 
of  its  existence  must  have  been  well  known  to  them. 
It  is  dear  tiiat  this  second  application  was  made  under 
the  8  Vict,  c  10,  which  gives  the  magistrates  power  to 
make  a  iresh  order  where  a  former  order  ''has  been 
quashed,  not  on  the  merits ;"  but  then,  in  order  to  bring 
herself  within  the  second  section  {a)  of  that  act,  it  was 
incumbent  on  the  applicant  to  prove  the  fact  that  the 
former  order  had  been  quashed,  not  on  the  merits ;  or, 

(a)  The  8  Vict  c.  10,  s.  2,  such  order  shall  have  heen  made, 
refeiring  to  the  7  &  8  Vict,  c  101,  to  take  proceedings  for  the  ob- 
enacts,  "  that  when  any  order  taining  of  another  order,  accord- 
made  tinder  the  provision  of  the  ing  to  the  provisions  of  the  said 
aaid  act,  prior  to  the  passing  of  act,  at  any  time  within  the  space 
tfak  act,  shall  have  been  or  shall  of  six  calendar  months  after  the 
be  quashed  for  any  defect  therein,  passing  of  this  act,  although  the 
and  not  upon  the  merits,  it  shall  period  limited  for  her  application 
be  lawfid  for  the  modier  of  the  to  the  justice  under  the  said  act 
bastard  child,  in  whose  favour  shall  have  expired."                                     • 
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1646.        even  if  the  joslicee  haye  acted  too  hastilj  in  refusiiig 

^j^^"2[^K     ^^  application^  the  Court  wiU  not  gnat  a  mandamusin 

«•  a  case  of  doubt,  where  the  effocst  of  the  order  of  quarter 

Beesions  remains  unexplained :  Bex  v.  ITie  Justices  of 

BuekmffhamBkire  (a). 

Couch,  oontrL — ^If  the  other  side  wished  to  rely  on 
the  previous  order  of  quarter  seasionsy  they  ought  to 
have  giyen  evidence  of  it,  and  then  the  grounds  on  which 
it  had  been  quashed  nught  haye  been  eiqplained.  The 
justices  appear  to  have  acted  on  their  own  personal 
knowledge  of  the  previous  proceedings,  which  they 
ought  not  to  do.  There  seems  also  some  misapprdien- 
sion  as  to  the  act  of  Parliament  under  which  the  appli- 
cation was  mada  It  was  made  under  the  7  &  8  Yict^  e. 
101,  s.  2f  and  within  twelve  months  aflber  the  birtkof  the 
child  The  8  Vict  a  10,  s.  2,  only  applies  to  cases 
where  the  twelve  months  have  expired  at  the  time  of 
the  order  being  quashed,  and  where,  but  for  the  further 
period  given  by  the  latter  act  for  making  a  fresh  sspp^ 
cation,  the  parties  would  be  precluded  by  the  lapse  of 
time  from  applying  for  another  order  (6).  It  is  said, 
that,  as  it  now  sypears  there  was  a  former  order,  a  man- 
damus ought  not  to  be  issued ;  and  if  it  were  dear  upon 
the  affidavits  lliat  the  order  was  quashed  on  the  merits, 


(a)  2  D.  &  R.  689.  from  the  birth  of  such  child,  or 

(b)  Section  2  of  the  7  &  8  at  any  time  thereafter,  upon  proof 
Vict.  c.  101,  enacts,  '*  that  any  that  the  man  alleged  to  be  the 
single  woman  who  may  be  with  father  of  sudi  child  has,  within 
child,  or  who  may  he  delivered  the  twelve  months  next  after  the 
of  a  bastard  child  after  the  pass-  birth  of  such  child,  paid  monej 
ing  of  this  act,  or  who  has  been  for  its  maintenance,  make  appli- 
delivered  of  a  bastard  child  within  cation  to  any  one  justice,"  &c 
a  period  of  six  calendar  months  '*  for  a  summons  to  be  served 
before  the  passing  of  this  act,  upon  the  man  alleged  by  her  to 
may,  either  before  the  birth,  or  be  the  father  of  such  child,"  &c» 
at  any  time  within  twelve  months 
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that  might  be  so;  but  it  is  left  in  doubt  upon  what  grounds         i846. 
the  former  order  was  quashed,  and  that  is  a  matter  to  be     The  Qusbk 
determined  by  the  juBtices.  «• 

^  Bridoman. 

WusLXAUB,  J. — ^If  the  justices  at  petty  sessions 
did  in  this  case  act  on  the  notion  that  they  might  take 
notice  of  the  previous  order  from  their  own  personal 
knowledge  of  it,  they  haye  not  done  right ;  but  the  error, 
Imay  say,  is  ayenialone,  and  I  have  no  doubt  they  acted 
to  the  best  of  their  judgment.  Possibly,  however,  on 
the  constructicHi  of  the  act  of  Parliament,  it  may  be 
material  to  see,  supposing  the  previous  order  to  have 
been  in  existence,  how  far  the  disposing  of  that  order 
may  be  an  answer  to  the  second  application ;  and  so  I 
think  this  rule  should  be  granted  to  give  an  opportunity 
of  raiong  that  question.  However,  I  must  say  that  from 
the  affidavits  it  does'not  seem  to  me  that  it  is  to  be  in- 
ferred that  the  previous  order  was  quashed  firom  some 
defect  of  form,  and  not  on  the  merits ;  and  form  and 
merits  are  not  even  yet  so  mixed  up  as  to  be  undistin- 
guishable.  It  may  be  the  justices  are  not  wrong  in  the 
conclusion  to  wluch  they  have  come ;  and  there  is  enough 
doubt  as  to  whether  there  was  a  sufficient  answer  before 
the  justices  to  induce  me  to  grant  this  rule,  and  give 
them  the  trouble  of  heaxing  this  application  again. 

Hule  absolutCt 
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The  QuKEN  9.  The  Justices  of  Flintshire. 

Jan.  30. 

The  7  &  8  J-N  Michaehnas  Term,  1845,  Towmend  had  obtaiiied  a 
r^riVeiie^pul  ^®  ^^>  caUing  on  the  defendants  to  diew  cause  why  a 
tative  fiither  of  ^mt  of  certiorari  should  not  issue  directed  to  them  to 

a  Dastard  child 

a  right  of  ap.  rcmove  into  this  Court  all  and  singtilar  orders  made  bj 

Sl?KS:.  ihem  or  some  of  them  at  the  general  quarter  sessions  of 

h?3liS^>c^  the  peace,  held  at  Mold,  in  and  for  the  county  of  FHnl^ 

tioe  to  the  mo-  dated,  &c.,  upon  the  appeal  of  John  Boden  against  a 

twenty.fonr  certdn  order  of  affiliation,  dated,  &c.,  made  upon  the 

a^a^^^  said  John  Roden  by  W.  J.  and  T.  C.  P.,  Esquires,  two 

*°  ^""5"**"**'  ^^  ^^  keepers  of  the  peace,  and  justices  of  that  county, 

An  order  of  together  with  the  said  original  order  of  affiliation,  and 

the  24th of  ^  Other  Orders  touching  the  same;  or  why  a  writ  of 

aeiTed^^the  mandamus  should  not  issue,  directed  to  the  said  keepers 

27tb  on  the  of  the  pcacc  and  justices,  commandimr  them  to  enter,  or 

putative  father,  ^  j  ^  -©  » 

who,  on  the  cause  to  be  entered,  as  of  the  said  general  quarter  ses* 
notice  ofap^^^  ^^"^  ^^^  ^  Mold,  &c,  ou  &c.,  the  appeal  of  tiie  SBid 
peal.   At  the     John  Boden  aindnst  the  said  order  of  affiliation,  wifli 

following  aes-  ^  ^ 

•ions,  anobjec.  continuances  thereon  from  session  to  session  to  the  next 
tiJcoi^ his  general  quarter  sessions  of  the  peace  to  be  held  in  and 
WM  m>t  kSmf  ^^^  *^®  ***^  county,  and  at  such  next  geneisal  quarter 
he  tendered       sessions  of  the  Dcace  to  hear  and  determine  the  mmtaof 

endence  to  i  . , 

prove  that  the    the  said  appeaL 

agakist  vSuin        The  following  facts  appeared  on  affidavit : — 

^2nhi)2t  ^°  *^®  ^"^^  ^^  -^*y»  ^^^^'  Roden  was  summoned 

the  jnstioea  before  the  petty  sessions  at  Mold,  there  to  answer  the 

ceive  the  eri-  complaint  of  Margaret  Jones,  who  alleged  him  to  be  the 

nStS  insuffi^^**  father  of  her  bastard  child.     The  case  was  adjourned  to 

dent,  and  dis-  ^^  24th  of  June,  when  an  order  of  affiliation  was  made 

mined  the  ap- 
peal. 

Held,  that  the  evidence  ought  to  have  been  received,  the  time  for  notice  of  appeal  dating^ 
from  the  rignatore,  not  the  pronouncing  of  the  order  by  the  justices ;  and  the  Court  granted 
a  mandamus  to  the  justices  to  hear  the  appeal. 
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by  the  juBticeBy  and  on  the  27th  of  June  a  copy  of  it,  dated        1345^ 
the  24th,  was  served  on  Boden.    On  the  27th  he  attended  ^ 

,    i.  .  .  -  /•       ■         The  QuBBN 

before  a  magistrate  to  enter  into  a  recognisance  for  the  v. 

purpose  of  appealing ;  and,  on  his  attorney  stating  that    fliktbhim^ 
there  was  a  material  defect  in  the  order,  he  was  told  by 
the  derk  to  the  justices  that  Boden  had  been  served 
only  with  a  draft  of  the  order,  and  was  not  to  rely  upon 
it    Subsequently  on  the  same  day  (the  27th),  Boden 
was  served  with  another  order,  made  by  the  same  jus- 
tices, and  on  the  same  complaint,  which  was  not  defec- 
tive.   Both  the  orders  bore  date  on  the  24th  of  June. 
Within  twenty-four  hours  after  he  was  served  with  the 
second  order,  Boden  gave  to  the  mother  of  the  child  due 
notice  (a)  of  appeal  for  the  foUowing  October  sessions,' 
and  entered  into  the  necessary  recognisances  to  prosecute 
his  appeal;  and  at  those  sessions  he  appeared  by  his 
attorney,  and  moved  to  enter  appeals  against  both  of 
the  said  orders.     This  motion  was  opposed,   on  the 
ground  that  notice  of  appeal  had  not  been  given  to  the 
woman  within  twenty-four  hours  after  the  making  of 
the  orders,  which  appeared  on  the  face  of  them  to  have 
been  on  the  24th  of  June.     Evidence  was  then  offered 
on  behalf  of  Boden  to  prove  that  the  second  order  was 
in  fact  signed  by  the  justices  on  the  27th  of  June,  and 
not  on  the  24th.     The  sessions,  however,  reftised  to 
receive  the  evidence  as  to  the  time  of  signing  the  order, 
stating  that  the  court  presumed  it  to  have  been  made  on 
the  24th,  when  it  bore  date,  and  that»  therefore,  the 
notice  to  the  woman  was  not  given  within  the  time 
prescribed  by  the  act;   and  they  refused  to  hear  the 
appeal,  and  confirmed  the  order. 

Webby  and  W.  Tardky  now  shewed  cause. — The  rule 
is  drawn  up  in  the  alternative,  either  for  a  certiorari  or 

(a)  See  7  &  8  Vict.  c.  101,  s.  3. 
VOi-   H.  '  8  N.  9.  c. 
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1846.         mandamus^  which  is  tmnsuaL     The  queetion,  however. 

The  QoBBBr     ^»  whether  the  time  when  the  justices  at  petty  sesdionB 

V*  made  their  adjndicatioD^  or  the  tinM  when  the  order  is 

The  Joatioes  of 

FLiMTftHiai.  served  on  the  persons  aflfected  by  it»  is  to  be  considered 
the  time  when  the  order  was  made?  on  thatdepends  the 
sufficiency  of  the  notice  of  appeal  served  on  the  woman. 
The  4th  section  of  the  7  &  8  Vict  a  101^  ^ves  a 
right  of  appeal  against  an  order  on  the  putative  father, 
provided  he  shall  give  notice  to  the  woman  within 
twenty-four  hours  ^^  after  the  adjudication  and  making 
of  any  order.''  Those  words  point  to  the  time  when  the 
adjudication  on  which  an  order  is  grounded  is  actually 
made,  and^  if  so^  the  notice  in  this  case  was  too  kte. 
Regina  v.  The  Justices  of  Derbyshire  (a)  is  in  point 
There  it  was  held,  that  where  a  statute  gave  a  right 
of  appeal  against  an  order,  provided  notice  of  appeal 
was  given  within  six  days  after  the  order  was  made, 
the  six  days  must  be  reckoned  from  the  time  of  the  jus- 
tices verbally  making  the  order,  without  reference  to  the 
time  when  it  was  served  on  the  appellant.  The  practice 
is  not  to  draw  up  orders  formally  till  some  time  after 
they  are  pronounced,  and  this  is  no  hardship  on  the 
appellant,  as  the  statute  does  not  require  him  to  give 
the  grounds  of  his  appeal 

Toumsendf  contreL — The  principle  of  the  dedsion  in 
JRefftJia  V.  7%ff  Justices  of  Derbyshire  {a)  is  directly  op- 
posed to  the  construction  now  contended  for  on  the  other 
side.  In  that  case  it  was  distinctly  shewn  by  affidavit 
that  the  order  was  in  fact  signed  by  the  justices  on  the 
day  on  which  it  bore  date,  and  that  the  day  of  such  date;, 
therefore,  was  that  on  which  the  order  must  be  taken  to 
have  been  made;  ** making"  and  ^'signing"  are  there- 
fore the  same  thing.     In  the  present  case,  however,  the 


{a)  Ante,  Vol.  1,  p.  645;  U  L.  J.,  N.  S.,  M.  C,  84. 
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justices  refused  to  hear  the  evidence  which  the  appellant         i84i6. 
was  readj  to  produce  to  prove  that  the  order  was  not     xhe  Qubbn 
signed  until  the  27th.  although,  if  such  evidence  had  ^    ,  ^'  , 
been  admitted^  it  would  have  established  the  sufficiencj   Flimtbhim. 
of  the  notice  to  the  woman.     Bex  v.  ITie  Justices  of 
Cheshire  (a)  shews  that  the  time  of  making  an  order  is 
the  time  when  it  is  signed.     As  the  justices  refused  to 
reodve  proper  evidence^  this  Court  will  grant  a  man- 
damus to  compel  them  to  do  so :  Regina  v.  The  JtLstices 
of  Flintshire  (b).    If  the  former  order  is  considered  to  be 
in  force,  as  it  is  admitted  to  be  defective,  a  certiorari 
will  be  granted  in  order  to  bring  it  up. 

WiLLiABfS,  J. — It  seems  to  me  perfectly  clear  that 
the  justices  did  not  inquire  into  a  question  which  was  a 
material  one;  namely,  whether  or  not  a  notice  of  appeal 
was  given  in  due  time.  That  must  depend  on  proof  of 
the  real  time  when  the  order  was  made ;  and  I  conceive 
there  can  be  no  doubt  that  the  making  of  an  order  such 
as  this  is  to  be  understood  in  the  usual  manner;  like,  for 
instance,  the  case  of  an  order  of  removal,  and  that 
always  means  a  regular  order  in  writing,  made  and  signed 
by  the  justices.  The  intent  and  meaning  of  the  act  here 
seems  to  be  so  too ;  and  therefore  tiie  applicant  was  in 
time  with  his  notice  of  appeal,  if  he  could  have  proved 
before  the  justices  that  the  signature  was  on  the  27th, 
and  not  the  24tiL  The  justices,  by  refusing  to  hear  tiie 
evidence  of  the  appellant,  have  in  fact  not  heard  the 


Kule  absolute  for  a  mandamus* 

(a)  5B.  &Ad.441. 
{b)  Ant^,  Vol.  1, 288  ;  13  Law  J.,  N.  S.,  M.  C,  163. 
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Jan,  3i</.  The  QuEEN  v.  G.  W.  Blathwayt  and  Another, 

Eequirefl. 

The  Court  wiu  IN  Mchaehnas  Term,  1845»  Oreaves  had  obtained  a 

grant  a  cer- 
tiorari to  bring  rule  msi  for  a  certiorari  to  remove  into  this  Court  an 

remo^^fOTde-  ^^^h  dated  Jul74th,  1845,  made  hj  two  juBticesof  the 
ra  tiie^SoT^*  county  of  Gloucester,  for  the  removal  of  Francis  Smart, 
it,  although  the  hifl  "^e,  and  two  children,  firom  the  parish  of  Chipping 
partiea  mddng  Sodbuiy  to  the  parish  of  Alderley,  both  in  the  county 
did  not  arSl*"'  ^^  Gloucester,  in  order  that  the  same  might  be  quashed. 
^mielTes  of    The  Order  was  as  follows : — 

their  right  of 
appeal,  but  al- 

for  apoealinc'to  ^  '^^  ^^  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
elapae  without  Chipping  Sodbury,  in  the  county  of  Gloucester,  and  to  the  church* 
^ung  any  pro-  wardens  and  overseers  of  the  poor  of  the  parish  of  Aiderley,  in  the 
theorSer**^*^  county  of  Gloucester,  and  to  each  and  eveiy  of  them. 

A  certiorari      **  GloucesterMre,  >   Whereas  complaint  hath  been  made  unto  ui, 
was  therefore  ^  f^.  >  whose  names  are  hereunto  set  and  seals  affix- 

brinjr  ud  an  ^^  heing  two  of  her  Majesty's  justices  of  the  peace  acting  in  and 
order  of  re-  for  the  Sodbury  division,  in  the  said  county  of  Gloucester,  (one 
7^^*^'  ^^^  '^  whereof  being  of  the  quorum),  by  the  churchwardens  and  overseers 
that^ttie  rasdoea  ^^  ^^^  P^^  ^^  ^^^  "^^  parish  of  Chipping  Sodbury,  that  Francis 
who  made  the  Smart,  Emma  his  wife,  and  their  two  children,  namely.  Temperance 
order  were  jus-  Anna,  aged  about  nine  years,  and  Aaron,  aged  about  five  years, 
jurisiUetion  or  ^^^  ^™^  ^^  inhabit,  and  are  now  inhabiting  in  the  said  parish  of 
were  acting  Chipping  Sodbury,  in  the  said  county  of  Gloucester,  not  ha?iiig 
^^^^  ^^  gained  a  legal  settlement  there,  nor  having  produced  any  certificate 

acknowledging  themselves  to  be  settled  elsewhere,  and  that  they  are 
now  actually  chargeable  to  the  same  parish  of  Chipping  Sodbury, 
and  now  receiving  relief  therefrom :  We,  the  said  justices,  upon  due 
proof  thereof,  as  well  by  examination  of  witnesses,  to  wit^  of  Frsnds 
Smart  and  others,  upon  oaUi,  as  otherwise,  and  u^n  due  eonsiderft- 
tion  of  the  premises,  do  adjudge  the  same  to  be  true,  and  that  the 
place  of  the  last  legal  settlement  of  the  said  Francis  Smart,  Emma 
Smart  his  wife,  and  their  said  two  children,  named  and  aged  aa 
aforesaid,  is  in  the  said  parish  of  Aiderley,  in  the  said  county  of 
Gloucester.  These  are  therefore,  in  her  Majesty's  name,  to  require 
and  order,  that,  if,  within  twenty-one  days  after  you  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Chipping 
Sodbury  shall  have  sent,  by  post  or  otherwise,  unto  the  churchwar- 
dens and  overseers  of  the  poor  of  the  said  parish  of  Alderl^,  a  no- 
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ike  in  writing  of  the  said  Francis  Smarts  Emma  Smart  his  wife,  and  1846. 

their  said  two  children^  being  so  chargeable  as  aforesaid,  together  ^^.i^..-^ 
with  a  copy  or  counterpart  of  this  order,  and  a  copy  of  the  examin-  '^^  Quaaw 
atioDB  on  which  this  order  is  made,  no  notice  of  appeal  against  this  Blathwatt. 
order  shall  be  given  by  the  churchwardens  and  overseers  of  the  poor 
of  the  said  parish  of  Alderley ;  or,  if  notice  of  appeal  shall  be  given 
within  the  twenty-one  days  aforesaid,  then  forthwith  after  the  time 
for  prosecuting  such  appeal  shall  have  expired,  (if  the  same  be  not 
duly  prosecuted);  or  in  case  the  same  shall  be  duly  prosecuted, 
then  forthwith  after  the  final  determination  of  the  same,  if  this  order 
shall  thereupon  be  confirmed,  you  the  said  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  of  Chipping  Sodbmy,  or  some  or 
one  of  you,  or  some  proper  person  or  persons  to  be  empl^ed  by 
you,  do  remove  and  convey  the  said  Francis  Snuirt,  Emma  Smart 
his  wife,  and  their  said  two  children,  from  and  out  of  your  sud 
parish  of  Chipping  Sodbury,  to  the  said  parish  of  Alderley,  and  them 
deliver,  together  with  this  our  order,  or  a  duplicate  or  true  copy 
thereof  unto  the  overseers  of  the  poor  there,  or  one  of  them,  who 
are  hereby  required  to  receive  and  provide  for  them  according  to 
law. 

"  Given  under  our  hands  and  seals,  at  Old  Sodbury,  in  the  said 
county  of  Gloucester,  the  4th  day  of  July,  in  the  year  of  our  Lord 
1845. 

"  G.  W.  Blathwatt  (t.  s.) 

"  Hemet  Bush  (l.  s.)" 


Symons  shewed  cause. — The  Court  is  not  bound 
to  grant  a  writ  of  certiorari  ex  debito  justitise,  but  will 
exercise  a  discretionary  power  under  the  circumstances 
of  each  case :  Rex  y.  Bass  (a),  Regina  ▼.  The  Man- 
Chester  and  Leeds  RaSLway  Company  (&)•  And,  in  an 
Anonymous  Case  (c),  it  is  said  to  be  unusual  to  send  a 
certiorari  without  a  special  cause.  Now  there  is  no 
special  reason  shewn  here  why  this  Court  should  inter- 
fere. It  appears  by  the  affidavits  on  behalf  of  the  die- 
fendants,  that  two  previous  orders  have  been  obtained 
for  the  removal  of  the  same  paupers  firom  Chipping 
Sodbury  to  Alderley,  both  of  which  were  quashed  on 

(a)  5  T.  R.  251.        {h)  8  A.  &  £.  413.        (c)  7  Mod.  lia. 
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1846.        technical  groands.     The  time  for  appealing  has  lieen 
-^7q^^      allowed  to  pass  by,  and  the  order  has  been  acted  on, 
«•  although  no  actual  removal  has  taken  pkoe,  beoaaee 

both  parishes  are  in  the  same  union,  and  the  paupers 
are  in  the  workhouse.  The  appellants,  therefore,  do 
not  shew  themselves  entitled  to  the  indulgence  of  the 
Court  The  proper  course  was  to  have  a{^)ealed  to  de 
quarter  sessions ;  and,  under  the  5  Geo.  2,  c.  19,  the  jus- 
tices have  power  to  amend  any  defects  of  form  that  may 
exist  yi  the  order.  There  is  no  direct  authority  for  this 
application  except  in  Retina  v.  WoUatts  (a),  where  the 
objection  does^  not  appear  to  have  been  taken.  In  Ex 
parte  The  Overseers  of  ToBerton  (i),  the  Court  refiised 
to  grant  a  certiorari  to  bring  up  the  examinations  on 
which  an  order  of  removal  was  made,  the  sessions  hav- 
ing reAised  to  grant  a  case.  In  Rex  v.  Uttoxeter  (c)  and 
Rex  V.  The  Justices  of  Somerset  (d),  the  Court  refused  a 
certiorari  to  bring  up  a  pooivrate,  on  the  giound  that  the 
sessions  was  the  proper  tribunal  for  settling  such 
matters. 

Greavesy  contriL — It  is  not  pretended  that  this  order 
can  be  supported ;  it  is  defective  in  matter  of  substance 
aswellasform.  Itdoes  not  shew  that  the  justices  whomade 
the  order  were  justices  of  the  county  of  Gloucester,  nor 
that  they  were  acting  within  their  jurisdiction*  It  is  com- 
petent for  the  appellants  to  apply  for  a  certiorari  without 
having  first  appealed  to  the  sessions.  In  Salkeld,  147,  die 
rule  is,  that  orders  of  justices  cannot  be  removed  before 
the  time  for  appealing  has  expired,  because  it  hinders  ihe 
privilege  of  appealing ;  but,  in  Regina  v.  fVoUatts  (a),  the 
Court  granted  a  certiorari  before  the  time  for  appealing 


(a)  Antd,  p.  6.  (c)  2  Stra.  932. 

(b)  3  Q.  B.  R.  792.  (d)  1  D.  &  R,  443. 
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hni  emfiredf  aand  held  that  the  role  in  Salkeld  onlj  re^        i846. 
hites  to  caaeB  where  the  partj  in  whose  iayour  the  order     ^he  Qvmts 
10  made  -seeks  to  hiinft  it  up.     Therefore,  a  fortiori,  the    _      ^' 
Court  iriUgnmt  a  certionii  where  Aeihae  for  appeal-   ""'"™- 
ing  ham  expired,  aaid  the  appellaate  hams  not  availed 
tkemselveB  of  the  right.    The  right  to  remove  ardens  ia 
kid  down  in  1  Nolan,  681,  601,  and  BexT*  The  Justices 
ifSuMgew  (a).    Prooeedinga  hj  loertioffari  ase  analogous 
toprooeecKngshy  writ  of  error;  jmd  it  is  bj  no  means  a 
matter  of  option  with  the  Court  to  grant  a  oerftoraii 
where  palpable  defects  ave  pointed  out.     In  Bew  t. 
Baas  (i),  Ae  Court  refused  the  application  jbecauae  thejr 
4X>uld  not  see  the  sessims  had  drawn  an  improper  con- 
clusion fiom  the  eYideDoe ;  and  in  Begigaa  t.  The  Jduar 
€kBsler  and  JLeeds  BaikuxMjf  Cknmpang  (e),  because  the 
tdefeets  oomplained  ^  were  not  sufficicBtljr  bsought 
.under  the  notice  of  the  Court.     Here  substantial  de-    ' 
ifiacks  to  this  order  Are  ibron^t  under  the  attenfeioii  of 
the  Court.     The  respondents  cannot  be  prejucBced  hj 
the  granting  of  ithis  eertioraii,  because,  if  the^order  is 
good,  they  cannot  be  damnified,  the  appellants  in  such 
tsaae  being  liahle  for  the  costs  of  ihe  application ;  but  if 
the  order  is  bad,  the  appellants  maj  be  damnified  here- 
after by  such  an  order  remaining  on  the  files  of  the  court 
of  quarter  sessions. 

Cur.  adv.  vult. 

Williams,  J.,  now  deUvered  judgment. — This  was 
an  application  for  a  certiorari  to  bring  up  an  order 
of  removal  for  defects  on  the  face  of  it.  It  was  con- 
tended agunst  the  writ  going,  that  it  was  discretion- 
ary with  the  Court  to  grant  it,  and  that,  on  the  pre- 
sent occasion,  the  party  had  his  remedy  by  appealing 

(a)  1  M.  &  S.  631.  {b)  5  T.  R.  251.        (e)  8  A.  &  £.  413. 
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1846.        to  the  sessions  against  the  order,  and  as  he  had  not  sought 

The  QuBSN    ^B  remedy  there,  he  had  no  right  to  oonie  here  for  a  cer- 

^'  tiorari  to  brinfi^  up  the  order.     However,  on  oonsider- 

Blathwayt.        ^  °     *  ^ 

ation,  I  cannot  perceive  any  ground  for  the  objection.  It 
is  probably  to  the  advantage  of  both  the  parties,  and 
particularly  of  the  removing  parish,  that  the  writ  should 
issue ;  for,  supposing  notice  o£  appeal  had  been  given  in 
this  case,  and  the  parties  had  gone  to  the  sessions  with 
witnesses  to  support  their  order,  and  the  order  had  been 
confirmed  there,  it  is  past  all  doubt  that  a  certiorari 
might  have  gone  to  bring  up  and  quash  the  order  for 
any  defect  on  the  face  of  it ;  why,  then,  may  it  not  go 
before  any  proceedings  have  been  taken  at  the  sessions, 
and  expense  incurred  there,  when  the  very  same  grounds 
of  objection  to  the  order  are  taken  now  as  would  then 
be  open  to  the  i^pellants?  There  being,  therefore;  no 
authority  to  the  contrary  produced  to'  me,  and  as  in 
reason  it  seems  to  me  better  for  the  removing  parish 
that  this  course  should  be  taken, — ^when  the  preliminary 
steps  at  the  sesuons  would  be  attended  with  unnecessary 
expense  to  the  parish,  who  would  probably  ultimately 
be  turned  round  on  these  v«ry  objections, — ^I  think  the 
writ  ought  to  go. 

Rule  absolute. 
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The  Queen  v.  The  Justices  of  Surrey. 
(St.  Anne,  Westminster  v.  St.  Mart,  Bermondset.) 

A.  RULE  nisi  had  been  obtained  by  Pqshley  calling  At  the  sesrioni, 
upon  the  defendants  to  shew  cause  why  a  writ  of  man-  againsftii  **' 
damus  should  not  issue  directed  to  them,  commandimr  order  of  re- 

o  moTubeing  re- 

them  to  enter  continuances  and  hear  an  appeal  against  an  ooired  to  prove 
order  tot  the  removal  of  Rebecca,  the  wife  of  Thomas  appeal,  proyed 
Brown,  and  her  two  children,  firom  the  parish  of  St.  Mary  onelntl^fol. 
Magdalen,  Bermondsey,  in  the  county  of  Surrey,  to  the  j® J?^  ***"?  *"" 
parish  of  St.  Anne,  Westmmster,  m  the  county  of  that  we,  being  a 

Middlesex.  and  acting  for 

It  appeared,  by  affidavit,  that  a  copy  of  the  order,  exa-  ^thcTchuroh- 
minations,  and  notice  of  chargeability,  was  sent  by  post,  wardens  and 
and  received  by  the  parish  officers  of  the  appellant  parish  Anne,  do  in- 
on  the  16th  of  April,  1845 ;  that,  at  the  Surrey  quar-  ^^'^^ '  "* 
ter  sessions,  held  at  Guilford  on  the  5th  of  July  fol-  ^^"""^^  ^^  <«^ 

.        appeal  are, 

lowing,  the  appeal  was  called  on,  and  the  appellants,  b^ing  &e/'   This 
required  to  prove  thdr  notice  of  appeal,  called  the  clerk  one  ofOie  two 
to  the  guardians  of  the  union  in  which  their  parish  is  and'bj  dff^' 
situate,  who  proved  the  due  service  of  the  following:  no-  ®^**>«  overseers 

^  of  the  applicant 

tice,  with  the  grounds  of  appeal: —  parish. 

"  To  the  overseers,  &c,,  dismiLIdSi" 

«*  Take  notice  that  we,  being  a  nugority  of,  and  acHng  •P^^^'  l^^ 
far  and  an  behalf  of  the  churchwardens  and  overseers  of  notice  was  in- 
the  parish  of  St.  Anne,  Westminster,  in  the  county  of  purporting  to 
AGddleeez,  do  intend,  at  the  next  general  quarter  ses-  the^^joribr  of 
sions  of  the  peace  to  be  holden  in  and  for  the  county  **^  P"'*?  ^®", 

^  ^    cers,  and  not  of 

of  Surrey,  to  prosecute  an  appeal  against  a  oertun  thewhoioJxMiy. 

-        ^  Held,  that 

Oraer^  Ike  the  notice  was 

"And  that  the  grounds  of  cmr  appeal  are,  &c.  "l^'lSld^* 

on  this  point 
(Signed)       J.  Fielder,  Churchwarden  of  the  said  parish  (/  was  not  a  hear' 

St.  Annsy  Westminster.  ^'  ^  ^^^ 

^U  granted  aman- 

J.  Penhall,  WT  Addis,  J.  Aldous,  J.  Busatn,  the  damns  to  the 
Overseers  of  the  poor  of  the  said  parish  ^  ^^^^^t^^ 
St.  Anne,  Westminster:*  appeaL 
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1846.  There  are  two  churchwardens  and  four  overseers  of 

IlieQuaBN     ^'^  P^^^  ^^  ^^^  appellant  parish,  and  no  more, 

V-  It  was  objected,  b  j  the  respondents,  that  the  notice  of 

Too  JnBuoofl  Oi 

SuRUT.  appeal  was  insufficient  and  bad  on  the  face  of  it»  inas- 
much as  it  appeared  that  the  parties  giving  such  aotioe 
were  only  a  majoritj  acting  for  and  on  behidf  of  the 
churchwardens  and  overseers  of  the  appellant  parish*  in- 
stead  of  the  whole  body ;  and,  having  heard  counsel  on 
both  sides,  the  sessions  held  the  objeotion  to  be  valid, 
and  dismissed  the  appeal. 

Baldwin  shewed  cause  (a). — A  mandamus  ought  not 
to  go  in  this  case.  The  justices  at  sessions  entered  ufxm 
and  decided  a  point  within  their  jurisdictiaB,  and  no  case 
was  asked  for :  Regina  v.  The  Jutiiees  of  Keiieveu  (i\ 
Regina  v.  The  Justices  of  Ihe  fVeet  Ridmg  (e>  There 
is  no  difference  in  principle  between  a  case  dJemiased  Sx 
want  of  particularity  in  examinations,  and  for  iasufficieDt 
notice  of  appeal.  An  application  lE^ould  have  be^i  made 
to  the  sessions  to  hear  the  s^peal  on  the  merits,  and 
grant  a  case  upon  the  law.  [WUUams,  J. — The  quealioii 
always  is,  whether  there  has  been  any  hearing  or  jM>t; 
if  not,  the  old  rule,  which  was  acted  upon  in  those  cases, 
prevails.] 

The  objection  to  the  notice  of  appeal  in  this  case  was, 
that  it  does  not  appear  to  be  the  act  of  tiiie  whole  body 
of  parish  officers,  but  only  of  a  part  It  is  not  diqnted 
that  the  majority  may  direct  an  i^peal  to  be  brought^ 
but  they  have  no  right  to  call  it  their  appeal,  as  they  do 
here.  Regina  v.  The  Justices  of  the  West  Ridmg{i) 
does  not  touch  this  case.  It  only  decided  that  thewonls 
**  on  behalf  of  the  whole  body  "  need  not  be  inserted  in 


(a)  Jan.  24,  1846,  before  WU-       (c)  Id.  ^47. 

Itamit  J.  (d)  Antd,  p.  1 ;  14  L.  J.,  N.  S.; 

(b)  Antd,  Vol.  1,  p.  151.  M.  C,  119. 
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^  notice  of  appeal.    An  act  done  by  a  oorporation         i846. 
must  appear  to  be  by  the  whole  body,  nota  part;  and     ^  quibn 
parudi  officers^  though  not  technically  a  corporation,  -_    .^'.       . 
siaiid  in  pari  ratione :  Rex  y.  BeegUm  (a).     In  Ex  parte      Sur&by. 
The  (herseen  ofHandey  {b\  where  the  seeeions  had  held 
a  notice  of  appeal  insufficient^  because  a  guardian  had 
not  signed  in  that  character,  this  Court  refused  an  ap- 
plication for  a  mandamus. 

Pashley  and  Comer y  oontreL — Hie  distinction  is,  tliat» 
where  the  question  has  been  argued  at  sescdons,  whether 
on  iJie  examinations  all  the  elements  of  a  settlement  ap- 
pear, it  ia  as  much  a  hearing  as  i^  after  witnesses  had 
been  called  to  the  fiusts  of  the  caset,  that  point  had  been 
afterwatds  argued  and  determined.  If  parties  fiul  for  a 
defect  in  the  examination,  it  is  the  same  as  for  a  defect 
in  evidence.  Ex  parte  The  Overseers  of  Ackwarth  (c), 
Begina  ▼•  St,  Mary^  Lamheik  (d).  But  there  is  no  hear* 
ing  when  the  question  is  as  to  the  sufficiency  of  the  no- 
tice ci  appeal,  for  without  that  the  appellants  have  no 
loons  standi  at  sessions.  In  Begina  y.  The  Juathee  cf 
Ae  West  Biding  (e)  it  was  not  attempted  to  shew  ahear- 
ing,  but  that  the  notice  of  appeal  was  bad 

There  is  no  question,  in  fact,  as  to  this  being  the  no- 
tioe  of  the  whole  body  of  parish  officers,  and  it  clearly 
purports  to  be  sa 

WxLiJAHS,  J. — I  think  that  is  so.  The  notice 
states  that  it  is  given  for  and  on  behalf  of  the  parish 
officers  of  St.  Anne.  Then  foUows  the  signature 
of  a  person  describing  himself  as  churchwarden,  and 
those  of  four  other  persons  describing  themselves  as 

(a)  3  T.  R.  592.                    ^  {d)   AnU,  p.  36 ;  14  L.  J., 

\h)  1  D.  &  L.  673 ;  13  L.  J.,  N.  S.,  M.  C,  1 26. 

N.  S.,  M.  C,  39.  (e)  Antd,  p.l ;  14  L.  J.,  N.  S., 

(c)  3  Q.  B.  R.  397,  n.  M.  C,  119. 


Tlie  Justices  of 
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1846.  the  overaeers  of  the  poor  of  that  pariah.  The  notice 
must  be  rea4  altogether,  and,  takmg  the  beginning  and 
end  of  it,  I  think  it  appears  clearly  to  have  been  giyen 
SuRRBT.  by  and  on  behalf  of  the  whole  body.  As  to  the  qaes- 
tion  whether  this  was  a  hearing  or  not,  I  will  look  into 
the  cases. 

Cur.  adv.  Tult 

Williams,  J.,  now  delivered  judgment. — This  was 
an  application  for  a  mandamus  to  justices  at  quarter  ses- 
sions to  enter  continuances  and  hear  an  appeal^  on  the 
ground  that  they  had  prevented  the  appellants  from  en- 
tering upon  their  case  in  consequence  of  the  insufficiency 
of  their  notice  of  appeal.  I  thought,  upon  the  discus- 
sion of  the  rule,  that  the  notice  was  sufficient,  and  that 
on  that  ground  the  mandamus  ought  to  go ;  but  I  heri- 
tated  a  littie  in  consequence  of  the  reference  to  some 
late  decisions,  where  this  Court  came  to  the  conclusion, 
tiiat,  when  the  sessions  have  once  taken  a  case  in  hand, 
a  mandamus  ought  not  to  issue.  But  on  further  consi- 
deration I  am  quite  dear  that  this  cannot  be  considered 
a  hearing.  The  constant  practice  has  been  to  grant  a 
mandamus  when  tiie  appellants  have  been  improperly 
turned  round  on  an  objection  to  this  notice  of  appeal. 
jBftr  V.  Tlie  Justices  of  Gloucestershire  {a)  is  a  strong 
case  on  this  point.  There,  on  an  appeal  by  one  of  two 
overseers  against  the  accounts  of  his  coUeague,  after  one 
witness  had  been  examined  on  tiie  part  of  the  respondent, 
an  objection  was  taken  that  an  appeal  did  not  lie,  and 
the  sessions  accordingly  dismissed  the  appeaL  After- 
wards, when  a  mandamus  was  moved  for,  it  was  oligected, 
that,  the  appeal  having  been  disposed  of  by  the  sessions, 
the  writ  ought  not  to  go.  The  Court,  however,  ex- 
pressly decided^  that,  the  objection  being  in  its  nature  a 

(a)  I  B.  k  Ad.  1. 
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prdimuiaiy  one,  which  went  to  prevent  the  sessionB        ig^g^ 
from  exerdaing  any  jurifidiction,  there  had  not  been  a      ^ — "^ — " 
hearings  and  granted  the  mandamus.  So,  in  a  later  case,  v. 

Biu^  y.  The  Justices  of  Kent  {a\  where  there  was  an  suebbt.  ^ 
appeal  against  an  order  adjudicating  as  to  the  settlement 
of  a  pauper  lunatic,  and  the  case  had  been  dismissed  by 
tlie  sessions  on  the  ground  that  the  notice  of  appeal  had 
been  given  to  the  derk  of  the  peace  instead  of  the  jus- 
tices who  made  the  order  appealed  against,  this  Court, 
being  of  opinion  that  the  notice  of  appeal  was  properly 
given,  directed  the  sessions  to  go  on  and  hear  the  appeal. 
If  these  cases  stood  in  need  of  any  confirmation,  the  sta- 
tute 9  Geo.  1,  c.  7,  B.  8,  giving  the  notice  of  appeal,  is 
strongly  in  fiivour  of  this  view,  for  by  that  statute  it  is 
necessary  that  notice  of  appeal  should  be  given  in  order 
to  entitie  the  party  to  a  hearing.  In  tiiat  statute,  there- 
fore,  the  hearing  and  detenniningof  ihe  caae  seem  to 
me  to  be  put  in  opposition  to  the  conaderation  of  the 
goodness  or  badness  of  the  notice  of  appeaL  The  man- 
damus, therefore,  must  go  in  this  case. 

Rule  absolute. 

(a;  2Q.  B.  R.686. 
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In  the  Matter  of  Boothboyd. 

The  17  Geo.  3,  X  HIS  was  an  application  for  a  habeas  corpus  to  the 
citing  that  ma-  keeper  of  the  house  of  correction  at  Wakefield*  to  bring 
^I^^IJ,^  "    up  the  body  of  one  John  Boothroyd.     It  appeal^  by 

&c.  mannfac- 
tare  are  fire* 
qaentlT  found 

concealed  in  the  pouession  of  penons  who  have  received  the  same,  knowing  them  to  be  pur- 
loined or  embezzled,  and  that  the  discovery  of  snch  porloiners,  &c.  is  full  of  difficolty, 
empowers  any  two  justices,  upon  complaint  that  any  snch  purloined  &c.  materials  are 
concealed  in  any  dwdling-house,  &o.,  by  their  warrant  to  cause  such  dwelling-house,  &c 
to  be  searched  in  the  daytime,  and  if  any  such  materials  shall  be  found  therein,  to 
cause  the  same,  and  the  person  in  whose  house,  &c.  the  same  shall  be  found,  to  be 
brought  before  anr  two  justices ;  and  if  the  said  person  shall  not  give  a  satisfactory  account 
how  he  came  by  the  same,  such  person  shall  be  deemed  guilty  of  a  misdemeanour  and 
punished  as  the  act  directs. 

Sect.  12  provides,  that  the  justices  may,  at  the  request  of  persons  brought  before  them, 
put  oiF  the  hearing  of  the  case,  in  order  to  give  the  party  charged  a  reasonable  time  to 
produce  the  persons  entitled  to  dispose  of  the  materials. 

Sect.  14  enacts,  that  every  person  so  convicted  shall  forfeit  j^O,  of  which  one  moiety 
shall  be  paid  to  the  informer,  and  the  other  to  the  poor  of  the  parish,  town,  or  place  where 
snch  conviction  shall  be,  or  to  such  public  charity  as  the  justices  committing  shall  appoint. 

Sect.  18  enacts,  that  any  inhabitant  of  the  parish,  towndiip,  or  place  in  which  any  oflfenoe 
shall  be  committed  contrary  to  this  act,  shall  be  deemed  a  competent  witness. 

Sect.  20  gives  an  appeal  to  the  quarter  sessions. 

Sect.  22  takes  away  the  right  of  removing  by  certiorari  any  conviction  under  the  act. 

The  58  Geo.  3,  c.  51,  sect.  1,  recites  (inter  alia),  "  An  Act  pasted  in  the  \Zth  year  qf 
Oeo.  3,  "  intUvled  *  An  Act,'  ^e."  (setting  out  the  exact  words  of  the  title  of  the  17th 
Geo.  3,  c.  56),  and  enacts,  (s.  3),  that  the  penalties  under  any  of  the  said  acts  shall  be 
applied,  one  moiety  to  the  informer,  and  the  other  to  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  within  which  the  offence  is  committed,  for  the  use  of  the  poor 
of  that  parish :  and,  by  s.  4,  if  the  informer  shall  be  called  to  give  evidence,  the  whole  of 
the  penalty  shall  go  to  the  poor. 

A  conviction  under  the  17  Geo.  3,  c.  56,  s.  10,  and  58  Geo.  3,  c.  51,  for  having  in 
possession  in  a  township  articles  suspected  to  be  purloined  or  embezzled^  was  not  in  the 
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the  affidavits,  that  he  had  been  summarily  convicted  un-  i846. 

der  the  17  Geo.  3,  c.  56y  for  having  in  his  possession  "^  j^ 

certain  materials  suspected  to  be  purloined  or  embezzled.  BoerHBOTD. 
The  affidavits  set  out  the  conviction  as  follows: — 

''  West  Riding  of  Yori'^  Be  it  remembered,  that,  on  the  17th 
shire,  to  wit.  J  day  of  September,  in  the  year  of  our  Lord 
1845,  at  Holmfirth,  in  the  township  of  Wooldale,  in  the  parish  of 
Kirkburton,  in  the  West  Riding  of  the  county  of  York,  (the  said 
township  of  Wooldale,  then,  and  thence  hitherto,  and  still  being  a 
township  having  separate  overseers  of  the  poor  of  the  said  township, 
and  the  inhabitants  of  the  said  township  then,  and  thence  hitherto,  and 
still  maintainiog  the  poor  of  the  said  township  separately  and  apart 
from  the  said  parish  at  large),  John  Boothroyd,  of  Honley,  in  the 
said  riding,  clothier,  was  convicted  before  us,  John  Harpin,  Esq.,  and 
Joseph  Charlesworth,  Esq.,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  riding,  upon  the  information,  upon  oath,  of  John 
Earnshaw,  of  Newtown,  in  the  township  of  Upperthong,  in  the  said 
riding,  inspector,  a  credible  person,  the  informer  in  this  behalf, 
(which  said  information  was  so  made  by  the  said  John  Earnshaw  as 
aforesaid,  heretofore,  to  wit,  on  the  15th  day  of  September,  in  the 
year  of  our  Lord  1845,  and  in  the  riding  aforesaid,  to  the  said  John 

form  given  by  the  former  statnte,  and  purported  to  be  made  on  the  information  of  the 
niformer,  and  the  evidence  of  himself  and  certain  other  witnesses  whose  names  were  set 
o«t,  and  mncladed  by  awarding  the  penalty  to  be  paid  as  the  law  directs. 

Held,  I.  That  the  offence  created  by  the  17  Geo.  3,  c.  56,  s.  10,  consists  in  the 
accused  party  not  giving,  when  brought  before  the  justices,  a  satisfactory  explanation  of 
how  he  came  by  the  goods  suspected  to  be  purloined  or  embezsled. 

II.  That  the  17  Geo.  3,  c.  56,  is  repealed  by  the  58  Geo.  3,  c.  51,  so  figur  as  relates 
to  the  distribution  of  penalties ;  that  the  adjudication  of  this  penalty  was  sufficient ;  and  that 
the  word  "parish*'  in  this  statute  includes  **  township.'' 

III.  That  it  was  no  objection  to  the  conviction  that  it  purported  to  be  founded  on  the 
"  information  "  of  A.B.,  although  the  1 7  Geo.  3,  c.  56,  s.  lo,  nses  the  word  **  eomplaint." 

IV.  That  it  was  immaterial  to  the  validity  of  the  conviction  whether  the  information  on 
which  the  search-warrant  was  granted  was  defective,  or  not. 

y.  That  it  was  not  necessary  that  the  conviction  should  state, 

1.  The  value  of  the  materials.  * 

2.  To  whom  they  belonged. 

3.  That  the  defendant  knew  them  to  be  purloined  or  embezzled. 

4.  That  the  informer  or  witnesses  were  sworn  in  the  presence  of  the  accused. 

5.  That  the  accused,  when  before  the  magistrates,  had  not  applied  for  time  to  produce 
the  parties  from  whom  he  received  the  suspected  materials. 

In  summary  convictions  by  justices  of  the  peace,  if  any  discretionary  power  is  reserved 
to  the  justices  relative  to  ^e  application  of  the  penalty,  the  conviction  should  shew  in 
what  manner  they  have  exercised  it ;  but,  where  the  application  of  the  penalty  is  fixed 
by  law,  it  is  enough  to  say  they  award  the  penalty  to  be  applied  as  the  law  directs,  without 
specifying  how  it  is  to  be  distributed. 

Qiiipre,  whether,  when  the  right  to  remove  convictions  by  certiorari  is  taken  away  by 
statute,  the  validity  of  a  conviction  may  be  questioned  on  motion  for  a  habeas  corpus, 
foonded  on  affidavits  which  only  state  the  conviction  without  the  commitment,  and  neither 
the  commitment  itself  nor  a  copy  of  it  is  produced. 
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1846.  Harpin  and  Joseph  Charlesworth,  then  and  still  being  two  of  her 

^     V     ^        Majesty's  justices  of  the  peace  in  and  for  the  said  riding),  and 
In  re  upon  eridence  upon  the  oaths  of  certain  persons,   of  whom  the 

said  informer  was  one,  to  wit,  of  the  said  John  Eamshaw,  &c., 
[setting  out  the  names  and  descriptions  of  the  other  witnesses], 
credible  witnesses,  (which  said  evidence  was  so  given  as  aforesaid,  on 
the  day  and  year  first  above  mentioned,  at  Holmfirth  aforesaid,  be- 
fore us  the  said  John  Harpin  and  Joseph  Charlesworth,  so  being  such 
justices  as  aforesaid,  in  the  presence  and  hearing  of  the  said  John 
Boothroyd),  of  a  misdemeanour,  for  that  he  the  said  John  Bootbroyd 
had,  on  the  15th  day  of  September,  in  the  year  of  our  Lord  1845,  in 
his  possession,  in  his  dwelling-house,  situate  in  the  township  of  Hon- 
ley,  in  the  parish  of  Almondbury,  in  the  said  riding,  (the  said  town- 
ship of  Honley  then,  and  thence  hitherto,  and  still  being  a  township 
having  separate  overseers  of  the  poor  of  the  said  township  of  Hon- 
ley, and  the  inhabitants  of  the  said  township  of  Honley  then,  and 
thepce  hitherto,  and  still  maintaining  the  poor  of  the  said  township  of 
Honley  separately  and  apart  from  the  said  parish  of  Almondbmy  at 
large),  certain  materials  used  in  the  woollen  and  worsted  manufac- 
ture, to  wit,  130  lbs.  weight  of  woollen  cops  and  woollen  waste,  then 
and  there  suspected  to  be  purloined  or  embezzled,  and  then  an4 
there  found  in  the  said  dwelling-house  of  the  said  J.  Boothroyd,  and 
in  the  possession  of  the  said  J.  Boothroyd.    And  the  said  materials 
so  found  as  aforesaid,  and  the  said  John  Boothroyd,  having  been  duly 
brought  together  before  us  the  said  John  Harpin  and  Joseph  Charles- 
worth,  so  being  such  justices  as  aforesaid,  on  the  said  17th  day  of 
September,  in  the  year  of  our  Lord  1845,  at  the  said  township  of 
Wooldale,  in  the  parish  of  Kirkburton  aforesaid,  in  the  riding  afore- 
said, he  the  said  John  Boothroyd  did  not  then,  or  at  any  other  time 
give  an  account,  to  the  satisfaction  of  us  the  said  justices,  how  he 
came  by  the  said  materials,  nor  did  he  the  said  John  Boothroyd  then 
or  at  any  other  time  produce  before  us  the  said  justices  the  party  or 
parties,  or  any  person  or  persons  duly  entitled  to  dispose  of  the  same 
materials,  of  or  from  whom  he  bought  or  received  the  same ;  but^ 
though  then  and  there  required  by  us  the  said  justices,  then  and  there 
wholly  neglected  a!hd  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  whereby,  and  by  force  of 
the  said  statute,  the  said  John  Boothroyd  is  to  be  deemed  and  ad- 
judged guilty  of  a  misdemeanour.    Whereupon  we  the  said  justicesy 
so  being  such  justices  as  aforesaid,  do  adjudge  the  said  John  Booth- 
n>yd  to  be  guilty  of  the  said  misdemeanour,  and  that  he  hath  forfeit, 
ed  for  his  said  offence,  being  his  first  offence,  the  sum  of  £20  of  law- 
ful money  of  Great  Britain,  to  be  paid,  applied,  and  distributed  as 
the  law  directs,  according  to  the  form  and  directions  of  the  statute  in 
such  case  made  and  provided ;  and  if  the  same  be  not  paid,  and  if  on 
sufiicient  distress  shall  be  found  whereon  to  levy  the  said  penalty  and 
forfeiture  of  £20,  then  we  the  said  justices  do  a^udge  that  the  said 
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John  Bootfaroyd  be  committed  to  the  house  of  correction  at  Wake-  1846. 

field,  in  and  for  the  said  riding,  without  bail  or  mainprize,  for  the       ^    'y     " 

■pace  of  one  month,  according  to  the  form  of  the  statute  in  such  case     n^,^^^ 

made  and  proyided* 

**  Given  under  our  hands  and  seals,  the  day  and  year  first  above 

written. 

"  John  Harpin,  (l.  b.) 

**  JOBBPH  ChARLESWORTH,  (l.  S.)" 

The  affidavit  then  alleged  that  the  information  on 
which  the  conviction  was  made  was  as  follows : — 

**  The  information  and  complaint  of  John  Eamshaw,  of  Newtown, 
in  die  township  of  Upperihong,  in  the  said  riding,  taken  upon  oath^ 
befors  ui,  two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for 
the  said  riding,  on  the  16th  day  of  September^  in  the  year  of  our  Lord 
1845,  who  saith  thai  he  hath  cause  to  suspect,  and  doth  suspect  and 
▼erflybeUeves,  that  a  quantity  of  purloined  and  embessled  materials 
used  in  the  worsted,  woollen  cloth,  mohair,  or  silk  manufactures,  are 
concealed  in  the  dweUing4iouse,  outhouse,  yard,  garden,  or  other 
place  or  places  in  the  possession  or  occupation  of  John  Boothroyd,  of 
Hooky,  in  lite  said  riding,  manufacturer.  He  therefore  prays  our 
wsirant  to  search  the  said  premises  for  the  said  materiab ;  and  if,  on 
sudi  search,  the  same  shall  be  found,  that  they  may  be  disposed  of, 
and  the  guilty  party  dealt  with  according  to  law. 

*^  John  Earmbbaw. 

^  Sworn  before  us,  Johw  Harpin. 

**  JosRPB  Charlrswortr  "  (a). 

(a)  The  17  Geo.  3,  c  56,  is  in-  mentioned,  are  found  or  known 
tituled  '*  An  Act  for  amending  and  to  be  concealed  in  the  possession 
rendering  more  effectual  the  se-  of  persons  who  have  received  the 
Tcral  laws  now  in  being  for  the  same  knowing  them  to  be  pur- 
more  effectual  preventing  of  frauds  loined  or  embeszled,  or  of  per- 
and  abuses  by  persona  employed  sons  known  not  to  be  entitled  to 
in  the  manufacture  of  hats,  and  dispose  of  the  same  and  where- 
in the  woollen,  linen,  fustian,  cot-  as  the  discovery  and  conviction 
ton,  iron,  leather,  fur,  hemp,  flax,  of  the  purloiners  and  embezzlers, 
mohair,  and  silk  manuikctures ;  buyers  and  receivers  of  such  ma- 
and  also  for  making  provisions  terials,  is  full  of  difficulty,  from 
to  prevent  frauds  by  journeymen  the  close  and  clandestine  manner 
dyers."  in  which  the  offence  is  commit- 

Sect.  10,  recitbg,  **  that  it  fre-  ted,  and  there  is  still  greater  dif- 

qnently  happens  that  materials  ficulty  in  proving  whose  property 

used  in  the  manu&ctures  before  such  materials  are,  and  it  would 

VOL.   U,  T  N.  8.  C» 


254  NEW  SESSIONS  CASES, 

1846.  From  tbis  oonviction  John  Boothroyd  appealed  to 

jj^^        the  quarter  sessioDS,  by  which  the  conviction  was  con- 

BOOTBBOTD. 

tend  to  the  discouragement  and  garden,  or  other  place,  tiie  same 
auppresaion  of  such  offences  if  the  shall  be  found,  to  be  brought  he- 
discovery  and  conviction  of  such  fore  any  two  justices  of  the  peace 
offenders   were    rendered  more  for  the  same  county,  &c. ;  and  if 
easy;  and  reciting  that,  by  an  act  the  said  person  or  persons  shall 
(22  Geo.  2y  c.  27),  justices  of  the  not  give  an  account  to  the  satis- 
peace,  after   conviction  of  any  fiustion  of  such  justices  how  he, 
offender  for  purlcnning  or  em*  she,  or  they  came  by  the  same^ 
bezsling  the   said  materials^  or  then  the  said  person  or  persons 
for  buying  or  receiving  the  same^  so  offending  shall  be  deemed  and 
are  authorised  to  grant  warrants  adjudged  guilty  of  a  misdemea- 
ibr   searching   the    houses  and  noor,  and  shall  be  pumahed  in 
other  places  of  the  piBrsons  so  manner  hereinafter   mentioned, 
convicted,  but  no  such  authority  although  no  proof  shall  be  given 
is  given  before  conviction,  nor  in  to  whom  such  materials  belong." 
any  other  house  or  place  except  Sect  12.  '*  Provided  always,  that 
such  as   belongs  to    a  person  in  either  of  the  two  cases  last  be- 
convicted ;  enacts,  *  that  it  shall  fore  mentioned,  when  any  person 
and  may  be  lawful  for  any  two  or  persons,  who  shall  be  brought 
justices  of  the  peace  of  any  ooun-  before  any  two  justices  of  the 
ty,  riding,  division,  city,  liberty,  peace,  shall  request  <3i  such  jns- 
town,  or  place,  upon  complaint,  tices  to  appomta  reasonable  tiofts 
made  to  them  upon  oath,  by  any  to  produce  the  person  or  persons 
one   credible  person,  or  (being  duly  entitled  to  sell  or  diqpoee  of 
of  the  people    called  Quakers)  the  same,  of  or  f^m  whona  be, 
upon    solemn    affirmation    that  she,  or  they  bought  or  received 
there  is  cause  to  suspect   that  the  same,  or  some  one  or  more 
any  such  purloined  or  embezzled  credible  witness  or  wltneiaee  to 
materials,  whether  mixed  or  un-  prove  the  sale  and  deHvety  there- 
mixed,  wrought  or  unwrpught,  of,  then  and  in  such  case  it  shall 
are  concealed  in  any  dwelling-  and  may  be  lawful  for  the  said 
house,  out^house,  yard,  garden,  justices,  and  they  are  hereby  an- 
or  other  place  or  places,  by  virtue  thorised  and  required  to  appoint 
of  a  warrant  under  their  hands  such  reasonable  time  as   afore- 
and  seals,  to  Oause  every  such  said,  and  to  issue  out  a  summons, 
dwelling-house,  outhouse,  yard,  &c.,  requiring  him,  her,  or  them 
garden,  or  place,  to  be  searched  to  appear  before  two  or  more  jos- 
in  the  daytime ;  and,  if  any  such  tices,  at  such  time  and  place  aa 
materials  suspected  to  be  pur-  shall  be  so  appointed  by  such  ju»- 
loined   or  embezzled,    shall  be  ticesi,  in  order  to  be  examined  and 
found  therein,  to  cause  the  same,  give  evidence  on  oath,"  &c. 
and  the  perison  or  persons  in  Sect  14  enacts,  **  that  evwry 
whose    house,    outhouse,   yard,  person   deemed    and   adjudged 
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finned)  and  the  appellant  committed  to  the  house  of        i849. 

correction  at  Wakefield,  in  de&ult  of  pajment  of  the         j^^ 
penalty. 

guilty  of  a  misdemeanour  in  hav-  a   competent  witnesi,   notwith- 

ing  in  his  or  ber  possession  any  standing  his  or  her  being  an  in- 

msteiials   suspected  to  be  pur-  habitant  of  such  parish,  town- 

]olned  or  embezzled,  and  not  pro-  ship,  or  place, 

dadng  the  party  or  parties  being  Sect.  20  gives  the  parties  ag^ 

duly  entitled  to  dispose  of  the  grieved  a  right  of  appeal  to  the 

nme,  of  whom  he  or  she  bought  quarter  sessions, 

or  received  the  same,  nor  giving  Sect.  21  gives  a  form  of  con- 

a  latisfactGiy  account   how  he  viction. 

sr  ifae  came  by  the  same,  &c.  Sect.  22  provides^  that  the  pro* 

sballfor  every  such  misdemeanour  ceedings  shall  not  be  quashed  for 

foifeit,  for  the  first  offence,  the  want  of  form,  or  removed  by  cer- 

lom  of  20JL,  to  be  levied  by  dis-  tiorari. 

tms,  &e.,  of  which  forfeiture  one  The  58  Geo.  3,  c.  51,  s.  1,  re- 
moiely  shall  be  paid  to  the  in-  cites,  that  several  acts  have  been 
fonner   and    the    other   moiety  passed  relating  to  the  payment  of 
thereof  to  and  amongst  the  poor  wages  of  workmen  in    certain 
of  the  parish,  town,  or  place  trades,  and  (amongst  others)  an 
when  BQcfa  eonvictioQ  shall  be,  act  passed  in  the  Idth  year  of  his 
or  to  such  public  charity  or  chari-  present  Majesty,  intituled  *^  An 
ties  as  the  justices  convicting  shall  Act  for  amending  and  rendering 
appoint,    .    .    •   .;    and,  if  no  more  effectual,the  several  laws  now 
■officie&t  distress  shall  be  found  in  being  for  the  more  effectual  pre- 
wherson  to  levy  the  said  respect-  venting  of  frauds  and  abuses  by 
if e  forfeitures,  then  the  said  jus-  persons  employed  in  the  manu- 
tices  shall  and  may  commit  every  facture  of  hats  and  in  the  wool- 
such  (lender    so    respectively  len,  linen,  fustian,  cotton,  iron, 
deemed  and  acyudged  guilty  as  leather,  fur,  hemp,  flax,  mohair, 
sforesaid  to  the  common  gaol,  or  and  silk  manu&cturesi,  and  also 
other  prison,  or  house  of  correc-  for  making  provision  to  prevent 
tioD,  within  his  or  their  jurisdic-  frauds  by  journeymen  dyers/'  &c. 
lion,  without  bail  or  mainprize.  Sect  3  enacts,  "that  from  and 
for  the  space  of  one  month,  for  after  the  passing  of  this  act,  if 
the  first  offence,"  &c.  any  person  or  persons  shall  incur 
SecL  18.  Provided  always,  that  and  be  convicted  in  any  penalty 
any  inhabitant  of   any   parish,  or  penalties  under  any  (^  the  said 
township,  or  place  in  which  any  acts,  such  penalty  or  penalties  ia 
offence  shall  be  committed  con-  which  any  such  person  or  persons 
tnoy  (inter  alia)  to  the  act  of  th  e  shall  be  so  convicted,  instead  of 
22nd  year  of  George  TI.,  or  con-  being  applied  as  by  the  said  acts 
trary  to  this  act,  shall  be  deemed  or  any  of  them  is  directed,  shall 

t2 
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184^.  Pashky,  in  support  of  the  motion. — It  is  not  propoeed 

1^  ^  to  raise  any  objections  to  the  commitment  in  this  case, 
BooTHBOYD.  as  it  is  not  before  the  Court,  although,  if  produced,  it 
would  probably  appear  open  to  severaL  But  the  con- 
yiction  on  which  that  commitment  was  founded  is  set 
out  in  the  affidavits,  and  is  bad  on  several  grounds.  It 
is  competent  to  shew  defects  in  a  conviction  on  motion 
for  a  habeas  corpus,  although  the  right  to  remove  the  con- 
viction by  certiorari  has  been  taken  away  by  statute: 
MexY.  Chaney  (a),  Regina  v.  Martin{b\  In  reReynoldM  (c). 
The  first  objection  to  this  conviction  is,  that»  instead  of 
directing  how  the  penalty  is  to  be  applied,  the  convic- 
tion merely  says  it  is  to  be  applied  **  as  the  law  directs." 
This  turns  on  the  question,  whether  the  17  Geo.  3,  c.  56, 
is,  so  far  as  it  relates  to  the  application  of  penalties,  re- 
pealed by  the  58  Greo.  3,  c  51,  or  not, — a  point  on  whidi 
the  quarter  sessions  have,  on  different  occasions,  come 
to  opposite  conclusions.  It  is  submitted  that  it  is  not. 
The  58  Geo.  3  professes  to  repeal  or  qualify  the  13 
Geo.  3,  which  relates  to  the  same  subject-matter,  but, 
in  describing  it,  sets  out  the  title  of  the  17  Geo.  3 ;  and 
the  Courts  have  always  considered  the  mere  title  of  a 
statute  as  immaterial :  Chance  v.  Adcan»  (cQ,  Bryant  y. 
Withers  {e).  In  Davis  v.  Nest  (/),  before  Tindal,  C.  J., 
it  was  taken  for  granted,  that  a  conviction  imder  the  17 

be  paid  and  applied,  one  moiety  tratea  therein  mentioned  to  aetde 

thereof  to  the  informer,  and  the  and  regulate  the  wagea  of  peracma 

other  moiety  to  the  churchward-  employed  in  the  ailk  manufacture 

ens  and  overseera  of  the  poor  of  within  their  respective  jurisdic- 

the  parish  within  which  the  said  tions,"  the  power  of  summarily 

offence  shall  have  been  commit-  convicting,  in   certain  cases  of 

ted,  for  the  use  of  the  poor  of  the  offences    against  that  act,  warn 

said  parish.*'  given  to  two  justices  of  the  peace. 

Sect.  4  provides,  that,  if  the  in-        (a)  6  Dowl.  281 . 
former  shall  be  called  togiveevi-        [b)  2  Q.  B.  R.  1037,  n. 
dence,  the  whole  of  the  penalty        (e)  1  D.  &  L.  846. 
shall  in  that  case  go  to  the  poor        (i)  \  Ld.  Raym.  77. 
of  the  parish.  (e)  2  M.  &  S.  123. 

By  the  13  Qeo.3,  c.  68,  intituled        (  /)  6  C.  &  P.  167. 
"An  Act  to  empower  the  magia- 
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Qeo*  3,  which  gave  a  piortion  of  the  penalty  to  charity,  i846. 
was  good.  The  statute  respecting  sheriff's  poundage  is  j^^^ 
stated  to  have  been  passed  in  the  twenty-ninth  year  of  Boothkotd. 
the  reign  of  Elizabeth,  and  although  the  session  of 
Parliament  commenced  in  the  twenty-eighth  year  of 
the  reign  of  Elizabeth,  and,  by  the  old  doctrine,  every 
statute  had  relation  back  to  the  first  day  of  the  session, 
that  misdescription  has  always  been  considered  as  of  no 
consequence :  Savage  v.  Smith  (a),  Rumsey  v.  TufneU  (ft). 
It  is  true,  that,  in  Rex  v.  Barret  (c),  a  conviction  under 
a  statute  against  deer  stealing,  which  adjudged  the  de- 
fendant to  pay  iE20,  according  to  the  form  of  the  statute, 
without  saying  one-half  to  the  poor  and  one-half  to  the 
party  grieved,  was  held  good :  but  that  case  was  before 
the  GHlbert  and  New  Poor  Law  Acts.  [Alderson^  B. — 
The  law  being  more  complicated  than  formerly,  can 
make  no  difference  in  that  respect.] 

2.  The  conviction  leaves  it  uncertain  to  whom  the 
penalty  is  to  be  paid;  for  the  convi(^tion  purports  to 
have  taken  place  in  a  township,  and  the  statute  says 
nothing  of  townships,  but  directs  the  penalty  to  go 
to  the  poor  of  the  parish :  and,  if  this  township  were 
extra-parochial,  the  informer  would  be  entitled  to  the 
whole :  R^x  v.  WyaU  (rf),  Hex  v.  PrUit  (e).  [Alder^ 
Mon,  R— The  18th  section  of  the  17  Gea  3,  c  56, 
enacts,  that  the  inhabitants  of  the  parish,  township, 
or  place  where  the  offence  is  committed  may  be  com- 
petent witnesses.  The  intention  of  this  obviously  was, 
that  the  being  entitled  to  the  penalty  should  not  dis- 
qualify, and,  consequently,  that,  for  this  purpose,  parish 
and  township  are  on  the  same  footing.] 

3.  As  the  conviction  is  not  drawn  up  in  the  form 
given  by  the  statute,  it  must  be  perfect  in  all  respects^ 

(a)  2  W.  m.  1101.  {d)  2  Ld.  Raym.  1478. 

(6)  2  Bing.  255.  (e)  6  T.  R.  538. 

(c)  1  Salk.a83. 


258  NEW  SESSIONS  CASES, 

1846.  and  set  out,  with  the  same  certainty  as  an  indictment^ 
j^^  eveiything  necessary  to  the  completion  of  the  offienoe 
BooTHsoTD.  being  charged.  Now,  it  neither  alleges  the  articles  to  be 
of  any  value,  nor  whose  property  they  were,  or,  at  least, 
that  they  were  the  property  of  some  person  unknown ; 
Ktnff  T.  The  Queen  (a).  Rex  v.  De  Berenger  {b) ;  nor  that 
the  defendant  had  them  in  his  possession  knowing  them 
to  have  been  purloined  or  embezzled.  \Parkey  B. — The 
neoeaoity  for  stating  the  value  in  indiotm^its  for  laroeny 
may  have  arisen  from  the  distinction  which  existed  at 
the  common  law  between  grand  and  petty  larceny,  ao 
that  it  became  necessary  to  shew  the  ralue  in  order  to 
determine  the  punishment]  But  it  has  been  held  ne- 
cessary to  state  the  yalue  in  an  indictment  for  obtaining 
money  under  false  pretences ;  Rex  v.  Norton  (e),  Regina  y. 
Martin  (d) ;  and  also  that  the  defendant  knew  of  the 
falsehood :  Regina  y.  Henderson  (0). 

4.  The  oouTiction  is  also  bad  for  not  allying  that  Ae 
witneesee  against  the  party  charged  were  sworn  in  his 
presence ;  for  he  might  be  able  to  put  questions  (m  the 
voir  dire  which  would  shew  them  incompetent. 

5.  The  conviction  also  says,  that  the  justices  pro- 
ceeded on  the  information  of  A.  B. ;  the  statute  only 
authorises  them  to  proceed  on  a  complaint  The  same 
word  is  used  in  the  poor-law  acts;  and  no  one  ever 
heard  of  an  order  of  removal  being  made  on  llie 
information  of  any  one.  [Farhe,  B. — ^The  statute  does 
not  require  them  to  state  the  complaint  at  all,  but 
merely  that  the  defendant  was  convicted ;  and  the  only 
object  in  inserting  itwas,  to  shewthat  the  informer  w« 
examined.] 

6.  The  conviction  does  not  negative  the  fiiot  that 


(a)  9  Jur.  833;  14  L.  J.,  N.S.,        (c)  8  C.  &  P.  196. 
M.  C,  172.  (d)  8  A.  &  E.  481. 

(b)  3  M.  &  S.  67.  (e)  2  Moo.  C.  C.  192. 
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ilie  defendant  maj  have  apfdied  to  the  justioes,  under        1846. 
the  12th  aeotion  of  the  17  Gea  S,  for  time  to  produce        j„^„ 
the   partiea  from  whom  he  received  the  suspected    Bootheotd. 
arfticleB.    [PiMrhe,  B. — No,  that  is  put  in  the  statute  bj 
way  of  proviso.     PaOoek,  C«  B. — ^That  must  come  by 
way  of  defence.] 

7.  There  is  also  an  objection  independent  of  the  form 
of  the  conviction.  The  information  exhibited  before  the 
jnstioes  is  defective  because  it  does  not  shew  the  offence 
to  have  been  committed  within  their  jurisdictioD,  ina»- 
much  as  it  does  not  allege  that  the  place  where  the  em* 
beaaled  materials  were  suspected  to  be  was  within  their 
jurisdiction :  In  re  Clarke  (a). 

Pollock,  C*  B. — ^The  application  in  this  case  is  one 
wUdi  is,  so  far  as  my  experience  goes,  perfectly  noveL 
I  am  not  aware  of  any  instance  where  a  conviction  of 
Ais  description  has  been  brou^t  up  without  the  com- 
mitment on  which  the  party  has  been  sent  to  prison 
being  bro«^t  before  the  Court,  and  where  the  jurisdic- 
tion and  conduct  of  the  committing  justices  has  been 
sought  to  be  impeached  merely  by  affidavit  on  behalf 
of  the  party  complaining.  The  objections  which  have 
beenmade  to  the  proceedings  in  this  case,  and  on  which 
it  is  contended  that  this  man  is  entitied  to  a  habeas 
ccNrpoB,  are  founded  entirely  oi^  a  conviction,  the  com- 
mittal under  which  is  not  before  us.  It  is  said,  that,  if 
the  oonmiitment  were  before  us,  it  might  contain  otiier 
objections  than  those  which  have  been  urged  to-day,  but 
that,  assuming  it  to  be  founded  on  the  conviction,  and 
good  in  itself,  the  party  is  entitied  to  be  discharged  on 
the  ground  that  the  conviction  is  bad.  Now,  the  effect 
of  granting  a  habeas  corpus  in  this  case  would  un- 
doabtedly  be,  to  make  this  Court,  and  every  Court,  and 

(a)  2  ^  B.  R.  619. 
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1846.  evay  judge  who  has  power  to  issue  a  writ  of  habeacf* 
Id  re  corpus,  a  court  of  appeal  fiom  eveiy  conyicdon  by  jns- 
QooTUEOTD.  ^^j^  q£  ^^  pcacc  all  over  the  kingdom.  I  tharefoie 
entertain  scnne  doubt  whether  we  ought  to  have  heard 
this  argument  to  the  extent  we  have  done;  for  I  see  no 
escaping  from  this  oonsequence  of  doing  so> — that^  if  some 
of  these  objections  had  proved  well  founded,  this  Court 
could  not  prevent  any  conviction  being  brought  up  here 
by  habeas  corpus,  although  the  right  to  remove  it  by 
certiorari  may  have  been  expressly  taken  away  by  star 
tute.  As,  however,  this  application  has  been  made,  I 
purpose  to  state  shortly  my  reasons  for  holding  this  con- 
viction  to  be  perfectly  good. 

The  first  objection  which  has  been  made  relates  to  the 
application  of  the  penalty.  It  is  said  that  it  is  not  ne- 
cessarily to  go  to  the  poor  of  tiie  parish,  because  the  17 
Geo.  3,  c  56f  has  not  been  altered  in  this  respect  by  the 
58  Geo.  3,  c.  51 ;  and  that,  as  the  latter  statute  contains 
no  clause  of  repeal  at  all,  the  former  cannot  be  repealed 
as  to  any  part  of  it,  except  by  implication.  The  58 
.Geo.  3,  c  51,  merely  recites  the  other  statutes  on  the 
subject,  in  order  to  shew  to  what  part  of  the  law  its  pro- 
visions were  intended  to  be  applied,  and  then,  without 
defining  those  statutes  at  all,  introduces  certain  new  pro- 
visions ;  and  all  the  others  are  repealed  so  &r  as  they 
are  inconsistent  with  those  new  ones.  It  is  said,  that, 
because  among  the  acts  redted  in  the  58  Gea  3,  c  51, 
an  act  is  mentioned  as  having  been  passed  in  the  13th 
year  of  the  reign  of  King  Greorge  III,  the  tide  of  which 
is,  however,  clearly  set  out,  we  cannot  consider  this  new 
provision  as  operating  on  the  17  Geo.  3,  c  56.  But  the 
title  of  the  statute  which  it  was  intended  to  afiect  is  dis* 
tinctly  stated;  and  I  think  we  may  read  it  as  clearly 
referring  to  the  17  Geo.  3,  c.  56,  and  that  the  time  whea 
it  was  alleged  to  have  been  passed  may  be  treated  as  a 
mistake  and  surplusage ;  and  that  the  statute,  giving  a 
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Teiy  loDg  title,  with  a  recital  which  corresponds  with'  i846. 
the  17  Geo.  S,  c.  56,  must  be  taken  as  referring  to  that  j^^^ 
statote— there  being  no  other  with  that  title  in  any  Booth  aoro. 
reign  to  satisfy  the  words  of  the  68  Geo.  3,  c  61.  I 
thinly  therefore,  that  we  are  bound  to  hold  that  the  le- 
gislature meant  the  58  Gea  3,  c.  51,  to  operate  on  the 
17  G^ea  3,  c  56 ;  and,  if  so,  then  it  was  in  order  to  pre- 
vent the  d]£ScuIties  that  hare  arisen  with  reference  to 
the  exercise  of  a  discretionary  power  in  the  magistrates 
respecting  penalties  under  the  first  statute ;  and,  a]qpa- 
rently,  for  the  very  purpose  of  preyenting  the  objection 
which  is  now  taken  from  arising  in  future,  it  is  provided, 
that  half  of  the  penalty  shall  go  to  the  informer,  and 
half  to  the  poor  of  the  paridi,  &c. ;  and  if  the  informer 
be  examined  as  a  witness,  then  all  b  to  go  to  the  poor. 
The  first  objection,  therefore,  founded  on  the  supposi- 
tion of  the  17  G«a  3,  c.  56,  not  being  repealed,  in  re- 
elect to  the  distribution  of  the  penalties  under  it,  is  not 
valid,  and  is  altogether  without  foundation* 

Then,  with  respect  to  the  objection  founded  on  that 
supposition,  namely,  that  the  justices  have  in  this  con- 
viction done  wrong  in  directing  the  penalty  to  be  paid 
**  as  the  law  directs,"  I  think  what  was  stated  by  my 
Brother  AUknan,  in  the  course  of  the  aigument,  is  the 
true  rule  on  this  subject,  and^I  have  always  so  under- 
stood it,  namely,  that,  if  a  discretion  is  to  be  exercised 
by  the  justices,  they  must  exercise  il^  and  shew  on  the 
fiMse  of  the  conviction  that  they  have  done  so ;  but,  if 
no  such  discretion  is  vested  in  them,  it  is  enough  if  the 
oonyiction  says  that  the  penalty  is  to  go  as  the  law  di- 
rects. 

As  to  the  difficulties  which  may  arise  in  these  in- 
stances, from  the  circumstance  that  the  place  where 
all  this  occurred  was  not  a  parish  maintaining  its  own 
poor,  but  a  mere  township  within  a  parish,  the  magis- 
trates have  nothing  to  do  with  that.   The  case  in  which 
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1846.  it  was  held;  that,  in  extnt^paanochial  placeBi  the  informer 
j^^  would  be  entitled  to  the  whole  of  the  penalty,  wheth^ 
BooTRsoTD.  correctly  decided  or  not,  does  not  apply  here,  becaoae 
either  the  poor  of  the  township  are  to  have  the  amount 
of  the  penalty,  under  another  branch  of  the  statute, 
which  has  been  referred  to  by  my  Brother  Aldersan,  or 
the  poor  of  the  parish  at  large  are  to  have  it;  so  that  in 
either  case  the  offisnder  is  to  pay  the  amount  The  ma- 
gistrates are  not  to  decide  on  more  points  of  law  than 
come  before  them;  and  it  is  therefore  sufficient  for 
them  to  say,  that  the  party  was  convicted,  the  penalty  to 
go  as  the  law  directs. 

It  is  also  objected  that  this  conviction  is  ill^al,  on 
the  ground  that  it  does  not  pursue  the  form  given  in 
the  act ;  and  no  doubt  it  is  a  well-established  rule,  that, 
if  the  party  drawing  up  a  conviction  chooses  to  depart 
from  the  form  given,  and  resorts  to  the  ordinary  mode 
of  proceeding  at  common  law,  he  must  make  the  con- 
viction right  and  complete  in  every  respect ;  but,  if  he 
elects  to  adopt  the  form  given  by  the  statute,  it  is  suffi- 
cient for  him  to  comply  with  it  as  it  stands.  Now,  it 
is  said  here  that  the  conviction  pmports  to  be  made  on 
the  information  of  the  informer,  and  that  he  and  others 
were  examined  on  oath.  But  it  appears  to  me  that  the 
form  given  in  the  statute  is  to  be  pursued  not  verbally, 
but  substantially ;  and  as,  in  the  case  of  a  conviction, 
when  the  informer  is  examined  as  a  witness  he  is  to 
have  none  of  the  penalty,  but  it  is  to  go  to  the  poor,  it 
was  necessary  to  state  that  the  informs  was  examined, 
and  also  that  there  was  an  informer;  and  accordingly 
there  is  found  in  this  conviction  a  statement  of  an  in- 
formation having  been  laid,  and  that  the  informer  was 
examined  on  oath.  The  conviction,  therefore,  does  not 
state  too  much ;  it  only  states  enough  to  give  effect  to 
the  adjudication  according  to  law. 

Another  objection  made  is,  that  there  was  an  inform* 
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ation  laid  httogce  the  magistratesi  and  that  it  was  a  bad        id46. 
one;  but  this  is  dearlj  founded  on  a  mistake,  for,  al-      "  j^^ 
though  the  affidavit  distinotly  states  that  the  conviction    Bootbrotd. 
took  place  on  the  information  set  out»  I  think  it  is  per- 
fectly plain  that  that  was  the  information  on  which  the 
search  was  made  and  the  articles  founds  which,  together 
with  the  defendant^  were  brought  before  two  justices  of 
the  peace,  and  he^  when  before  them,  did  not  ^ve  any 
satis&ctory  account  of  his  possession  of  those  articles, 
the  not  doing  which  is  the  ofience  of  which  he  was 
convicted. 

It  has  also  been  contended,  that  the  conviction  ought 
to  have  stated  whose  property  these  goods  were,  and 
what  was  their  value.  The  conviction  does  state  all 
that  is  neoesBary  to  identify  the  goods.  To  whomsoever 
the  goods  might  belong,  the  o&ace  is  the  same ;  and 
ih^ne  is  nothing  in  the  act,  according  to  the  most  strict 
construction  that  can  be  put  on  it»  from  which  we  can 
infer  that  it  should  be  necessfiry  to  state  the  ownership 
of  the  goods.  Neither  does  it  appear  to  me  to  be  neces- 
saiy  to  state  their  value;  it  is  enough  to  say  that  they 
were  of  the  l^d  spoken  of  in  the  statute. 

The  conviction  is  therefore  perfectly  good,  and  so, 
also,  is  the  comnutment,  which  is  founded  on  it ;  and 
there  wiU  consequently  be  no  rule. 

Pabxjb,  K — I  entirely  agree  with  my  Lord  Chief 
Baron.  K  the  conviction  in  this  case  had  turned  out 
to  be  bad,  I  should  have  desired  to  consider  the  ques- 
tion,  whether  this  party  would  on  that  account  be  en- 
titled to  his  habeas  corpus ;  but  I  think  that  the  con- 
viction is  perfectiy  good,  and  shall,  therefore,  give  no 
opinion  on  the  other  point  I  do  not  mean  to  say  that 
we  shoald  not  interfere  in  such  a  case  in  the  way  sug- 
gested; I  give  no  opinion  about  it.  However,  as  I 
have  said,  it  appears  to  me  that  this  conviction  is  good. 
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1846.'  The  firat  objection  taken  to  it  is^  that  it  leaves  the 

In  re  penalty  to  go  accotding  aa  the  law  directs,  which,  it  is 
BooTBBOTD.  contended,  is  wrong,  on  the  ground,  that,  under  1 7  Geo.  3, 
o.  56,  a  power  is  reserved  to  the  convicting  justices  to 
exercise  their  discretion  as  to  how  the  penalty  is  to  be 
applied.  Whether  that  be  so  turns  on  the  question 
whether  the  13  Oeo.  3,  c  68,  or  the  17  Oeo.  3,  c.  56,  is 
repealed  by  the  58  Geo.  3,  c  51 ;  and  I  think  it  is  per- 
fectly dear,  that  the  words  ^*  the  thirteenth  of  the  kmg** 
were  introduced  by  mistake  into  the  preamble  of  the  58 
Oteo.  3,  instead  of  **  the  seventeenth  of  the  king,"  so  that 
the  objection  does  not  hold. 

The  next  question  is,  whether  any  difficulty  arises  in 
consequence  of  the  fact,  that  this  might  be  a  townslup 
maintaining  its  own  poor ;  but  it  appears  to  me,  that 
the  dause  in  the  17  Geo.  3,  c  56,  to  which  our  attention 
has  been  drawn  by  my  Brother  Aldersouy  shews  tiiat 
''parish''  must  be  read  ''parish,  township,  or  place 
maintaining  its  own  poor,^'  and,  consequently,  indudes 
a  quasi  parish — a  township  maintaining  its  own  poor. 

The  next  objection  is,  that  a  conviction  ought  to  be 
as  certain  as  an  indictment  But,  in  answer  to  this,  I 
have  already  said,  in  the  course  of  the  argument,  that 
the  reason  of  an  indictment  for  larceny  has  nothing  to 
do  with  this  case.  It  is  argued,  that  the  property  in  tiie 
goods  should  be  shewn;  and  a  case  before  my  Brother 
Alder sorij  at  the  Central  Criminal  Court,  was  cited,  where 
it  was  held,  that,  in  an  indictment  for  obtaining  money 
or  other  things  by  false  pretences,  the  value  of  the  arti- 
des  obtained  should  be  stated.  But  then  it  must  be 
remembered,  that  a  party  accused  of  obtaining  money 
under  false  pretences  may  be  convicted  on  that  indict- 
.  ment,  although  the  facts  shew  a  larceny;  and,  conse- 
quentiy,  it  is  but  right  to  state  the  value.  In  the  pre* 
sent  case,  it  is  dear  that  the  value  need  not  be  stated, 
and,  so  far  from  its  being  of  any  consequence  to  whom 
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the  goods  belong,  the  offence  oonnsts  in  the  party  sub-         1846. 
pected  not  giving  a  satififactory  explanation,  before  the         \nn 
magistrates,  as  to  how  he  came  by  them ;  and,  conse*    Boothsotd. 
qnently,  this  objection  cannot  prevail. 

The  next  objection  is,  that  the  conviction  does  not 
pursue  the  statutable  form,  and  is  not  good  at  common 
law,  t.  e,  would  not  be  good  independent  of  the  statut- 
able provision.  It  is  said  to  be  bad,  because  it  does  not 
state  the  witnesses  to  have  been  examined  before  the 
ji«rtioe8  on  oaA,  adminiatered  in  p«8enoe  of  the  party 
chaiged.  When  we  come  to  look  at  the  statute,  we  find 
that  it  does  not  reqxiire  the  predse  form  of  conviction 
which  it  gives  to  be  strictiy  followed;  but  that  such 
alterations  as  may  be  necessary  may  be  made  in  it.  In 
the  present  case  an  alteration  is  necessary ;  for,  as  the 
informer  was  examined  as  a  witness,  tiie  application  of 
tiie  penalty  is  altered,  and  it  became  necessaiy  to  set 
out  the  circumstances  to  shew  the  grounds  of  that  alter- 
ation ;  consequentiy,  enough  has  been  stated  to  support 
this  conviction. 

The  last  objection  is,  that  the  whole  proceeding  was 
coram  non  judice,  on  the  ground  of  an  alleged  defect  of  ' 
jurisdiction  in  the  magistrates.  But  it  appears  to  me, 
that  that  has  not  been  brought  before  us  by  affidavit ; 
tor,  on  referring  to  the  affidavit  on  which  this  motion  is 
made,  it  does  not  shew  that,  and  only  speaks  of  the  evi- 
dence on  which  the  search-warrant  was  obtained. 

This  conviction  is  therefore  good;  and  it  is  unne- 
cessary to  consider,  whether,  even  if  it  were  bad,  we 
oould  give  relief  in  this  way. 

AiJ>BBSON,  B. — I  entertain  considerable  doubt  whe- 
ther we  could,  on  such  an  application  as  this,  go  into 
the  validity  of  tiie  conviction ;  but  that  would  depend 
on  the  form  in  which  the  commitment  would  come  up, 
which  would  be  the  more  correct  mode  of  trying  the 
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1846.        legality  of  the  cuBtody.     Suppose  the  commitment  had 
j^^         stated  generally  that  the  party  was  convicted  for  having 
BooTHsoTD.    embezzled  materials  in  his  possession,  and  not  setting 
out  the  conviction  itself,  I  should  entertain  considerable 
doubt  whether  we  could  question  that  conviction  on 
affidavit,  as  the  certiorari  is  taken  away.    I  have  great 
doubts  about  it.    I  b^,  therefore,  that  our  opinion  on 
this  conviction — at  least,  that  my  own  opinion — shall 
not  be  drawn  into  a  precedent,  that  the  validily  of  a 
conviction  may  be  discussed  before  us  under  circum- 
stances like  the  present*    If  that  proposition  should  at 
anytime  be  disputed  before  the  Courts  1  might  be  of  an 
opposite  opinion.    Still,  however,  I  am  glad,  on  the  pre- 
sent occasion,  that  this  party  and  the  justices  will  have 
the  opinion  of  this  Court;  tiiatis  to  say,  I  hope  we  shall 
not  have  contradictory  decisions  of  the  quarter  sessions 
in  future,  as  to  whether  the  17  Gea  8,  c  56,  has  or  has 
not  been  repealed  by  the  58  Geo.  3,  c  51,  but  that  they 
wiU  receive  the  opinion  of  this  Court,  that  the  mention- 
ing the  13  Qeo*  3  in  the  latter  statute  was  a  mare  error, 
and  that  the  repealing  clause  must  be  governed  by  the 
express  letter  of  the  titie  of  the  act.     This  I  infer  from 
looking  at  the  titie  of  tiie  act  which  it  was  intended  to 
repeal,  and  recollecting  that  there  is  no  other  in  the  star 
tute-book  with  the  same  titie,  while  the  contents  of  the 
enactment  point  to  the  same  condnsioni    The  mai^gin, 
also,  in  the  printed  statute,  speaks  of  tiie  17  Geo.  3,  not 
the  13  Geo.  8 ;  but  then  there  is,  in  strictness,  no  each 
thing  as  a  margin  to  an  act  of  Parliament. 

As  to  the  other  objecticms,  I  do  not  purpose  to  go 
into  them,  as  I  concur  with  my  Lord  and  my  Brother 
Parke  in  what  they  have  sud.  I  certainly  rather  doubt 
if  it  be  necessary  to  state  in  the  conviction  the  quantity 
of  materials  found ;  for  it  is  not  necessary  to  identify 
the  materials,  as  it  would  be  in  an  indictment  wbich 
speaks  of  articles  that  are  capable  of  bebg  identified; 
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for,  under  this  statute,  a  party  can  onlj  be  convicted  on        i846. 
the  materials  brought  before  the  justices  at  the  time;      "'T'     ' 
which  materials  are  afterwards  to  be  disposed  of  by  them,    Boothbotd. 
or  restored  to  the  true  owner  if  he  can  prore  his  title  to 
them;  so  that  no  question  about  those  materials  can  be     , 
rsised  again ;  and  it  is,  therefore,  not  necessary  to  iden- 
tify them.    For  this  reason,  I  doubt  if  it  is  not  enough 
to  say  that  the  party  was  brought  before  the  justices 
with  materials  found  in  his  possession  of  the  species 
mentioned  in  the  statute.    On  the  other  points  I  do  not 
wish  to  add  anything. 

PiiATT,  B. — ^It  would  be  mudi  more  oonyenient»  in  all 
oases  of  this  nature,  if  the  commitment,  or  at  least  an 
attested  copy  of  it,  were  produced  before  the  Court ;  for 
it  is  idle  to  consider  the  propriety  of  keeping  a  man  in 
custody  until  we  see  the  commitment  under  which  he  is 
detained  in  that  custody.  However,  in  the  present  case 
it  is  assumed  that  the  commitment  is  good  in  all  re- 
qpects;  and  that  being  so,  the  first  question  is,  has  the 
58  Geo.  8^  c  61,  repealed  the  17  Geo.  3,  c.  56?  There 
is  enough  in  the  58  Greo.  3  to  convince  any  one  that  the 
intention  of  the  legislature  was  to  repeal  the  17  Geo.  3» 
c  56,  although  the  word  '^  thirteenth "  was  put  in 
duough  mistake ;  and  the  more  particularly  as  there  is 
no  other  act  with  such  a  title.  That  point  is,  therefore, 
at  ao^  end.  As  to  all  tiie  others  which  have  been  made^ 
if  they,  ixc  any  one  of  them  is  to  be  maintained  here^ 
there  would  be  no  use  in  the  legislature  taking  away  the 
certiorari,  for  the  effect  would  be  to  raise  before  the 
CoortSy  in  the  form  of  an  application  for  an  habeas  cor- 
pus, every  single  question  which  could  jweviously  hav^ 
been  raised  by  certiorari. 

First,  as  to  the  value  of  the  goods,  I  agre^  that  if 
txeUe  the  value  were  sought  to  be  recovered,  as  it  fire- 
qufiufely  b  in  revenue  cases  before  this  Courts  where  ih^ 
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1846.        amount  of  penalty  depends  on  the  yalue  of  the  things 
"  i^^         seized,  it  would  be  necessary  to  state  thatvalue;  but,  in 
BooTHBATn.    ^Q  present  case,  be  the  value  greater  or  smaller,  the  pe- 
nalty is  the  same,  viz.  £20 ;  and,  consequently,  to  state 
the  value  would  be  wholly  immateriaL 

As  to  the  point  of  ownership,  it  would  be  very  extra- 
ordinary if  that  objection  is  to  prevail ;  for  in  this  very 
10th  section  of  the  17  Geo.  3,  c.  56,  the  re^dtal  pcnnts 
out  the  inconveniences  of  attempting  to  convict  persons 
guilty  of  dishonest  acts  of  this  kind,  and,  it*  the  owner- 
ship of  the  materials  was  one  of  the  things  necessary  to 
be  established  by  evidence,  the  remedy  by  wUch  that 
section  intended  to  remove  those  inconveniences  would 
be  taken  away.     That  section  says,  **  And  whereas  it 
frequently  happens  that  materials  used  in  the  manu&c* 
tures  before  mentioned  are  found  or  known  to  be  con- 
cealed in  the  possession  of  persons  who  have  received 
the  same  knowing  them  to  be  purloined  or  embezzled, 
&c,  and  that  the  discovery  and  conviction  of  the  pur- 
loiners  or  embezzlers,  buyers  or  receivers  of  such  mate- 
rials is  full  of  difficulty,  from  the  close  and  clandestine 
manner  in  which  the  offence  is  committed,  and  there  is 
still  greater  difficulty  in  proving  whose  property  sudi 
materials  are ;  ^  and  the  section  then  gives  power  to  two 
justices  to  convict  *'  although  no  proof  shall  be  gtven  to 
whom  such  materials  shall  belong  J*    Now,  it  would  be 
absurd  to  say,  that,  afler  such  a  clause  as  that,  the  own- 
ership of  the  goods  must  still  be  stated  in  a  conviction 
under  this  section — ^it  would  be  idle  surplusage  to  make 
such  an  averment. 

Again,  it  is  said  that  it  does  not  appear  that  the  wit- 
nesses were  sworn  in  the  presence  of  the  party ;  but  we 
must  take  for  granted  that  all  was  done  rightiy. 

The  last  objection  made  is,  that  the  information  does 
not  state  the  place  where  tiie  offence  was  committed ; 
but  if  the  commitment  is  perfect,  as  we  must  take  it  to 
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be,  and  the  subject-inatter  of  the  conviction  was  within         1846. 
the  jurifidiction  of  the  justiceB,  then  the  oonyiction  is  ^nn  " 

good  in  omnibus,  and  this  objection  cannot  prevaiL  Boothrotd. 

Rule  refused  (a). 

(a)  See  Regina  v.  WUcockf  ante,  Vol.  1»  p.  651. 


END  OF  anJlRY   TERM. 


vou  n.  u  N.  s.  c. 
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OTourt  of  <!hVLterC»  ISencf). 


HILARY  VACATION. 


Feb.  Sri.  The  QuEEN  v.  The  Inhabitants  of  Hetop. 

Under  the  U  FON  an  appeal  against  an  order  of  two  justices  of 

8.  38/(repeaied  the  countj  of  Radnor^  dated  30th  November,  1843,  ad- 

V^ct^c^i25^  j^^te''^  ^^^  settlement  of  one  John  Palfrey  Wood,  an 

it  was  not  com-  insane  pauper,  to  be  in  the  parish  of  Heyop,  in  the  said 

petentforthe  r^  r    ^        ^  r  /    r' 

josticea  of  one  county,  and  ordering  the  overseers  thereof  to  make  oer- 
had  made  an  *^  Weekly  payments  to  the  keeper  of  an  asylum  for 
order  for  tiie      ^j^^  reception  of  insane  persons  at  Shrewsbury,  in  the 

removal  of  a  *^  *^  •' 

pauper  lunatic  county  of  Salop,  the  sessions  confirmed  the  order,  sub- 
another  county,-  ject  to  the  opinion  of  this  Court  on  the  following  case : — 

without  at  the 
same  time  ad- 
judging his  On  the  13th  day  of  November,  1843,  John  Palfrey 

settlement,  ^  .       •  /»  t 

afterwards,        Wood  was  taken  before  two  justices  of  the  peace  for  the 

confined  m        county  of  Radnor,  from  the  parish  of  Knighton,  in  the 

Budi  ^cr™  "   ^'^  county,  to  which  he  was  then  chargeable.    The  jus- 
county,  to  ad- 
judge his  settle- 
ment, and  thereupon  to  order  the  place  in  which  such  settlement  was  adjudged  to  he  to 
pay  the  cost  of  his  maintenance,  &c.     Such  order  could  only  be  made  by  two  justices  of 
the  county  in  which  such  asylum  was  situate. 

Where  the  sessions  have  reserved  a  case  for  the  opinion  of  this  Court,  and  the  order  of 
sessions  and  the  original  order  are  brought  up  by  certiorari  in  the  ordinary  manner,  this 
Court  wiU  only  consider  the  questions  reserved  by  the  case  for  its  opinion ;  and  it  is  not 
competent  for  the  party  impugning  the  decision  of  the  sessions  to  take  any  other  objections 
to  the  orders,  unless  the  objections  have  been  stated  to  the  Court,  and  the  Court  have 
given  leave  to  take  them.  The  proper  course  appears  to  be,  to  mention  the  objections 
intended  to  be  taken  to  the  Court,  upon  applying  for  the  certiorari  to  remove  the  orders. 
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tiees,  having  called  to  their  assistance  HenTy  Warren^  a        18I6. 
surgeon,  adjudged  the  said  John  Palfrey  Wood  to  be     The  Qomn 
insane,  and  made  an  order  for  his  conveyance  to  a  licensed  ^* 

asylum,  situate  at  Shrewsbury  5  in  the  county  of  Salop,  of  Hstop. 
On  the  same  day  that  this  order  was  made,  the  same  juA- 
tioes  examined  a  witness  as  to  the  settlement  of  the  said 
James  Palfrey  Wood,  and  the  witness  gave  hearsay  evi- 
dence of  the  settlement  of  the  said  lunatic  in  the  parish 
of  Heyop,  in  the  said  county  of  Radnor.  James  Palirey 
Wood  was  conveyed  to  the  asylum  at  Shrewsbury,  under 
the  said  order,  on  the  14th  day  of  November,  and  con- 
tinued in  the  said  asylum  until  after  the  making  of  the 
order  hereinafter  mentioned*  On  the  30th  of  November^ 
the  same  justices,  in  the  absence  of  the  said  James  Palfrey 
Wood,  examined  other  witnesses,  who  gave  evidence  of 
the  same  settlement  mentioned  by  the  witness  so  exa- 
mined as  aforesaid,  and  thereupon  made  the  fc^owing 
order: — 

'*  Qmniy  o/RadKiOrA    To  the  overseen  of  the  poor  of  the  pariah 
to  wit,  f  of  Heyop,  in  the  county  of  Radnor.  Where- 

aSf  in  pnrraance  of  and  by  an  order  under  the  hands  and  seals  of  us  the 
ondeTBigned,  £.  Rogers,  Esq.,  and  J.  R.  Brown,  clerk,  two  of  her  Ma- 
jesty's justices  of  the  peace  acting  io  and  for  the  said  county  of  Rad- 
nor, b^ng  date  the  13th  day  of  Norember,  1843,  one  John  Palfrey 
Wood,  single  man,  a  pauper  chargeable  to  the  parish  of  Knighton,  in 
the  said  county  of  Radnor,  having  been  proved  before  us,  on  the  evi- 
dence of  Henry  Warren^  of  Knighton  aforesaid,  surgeon,  to  be  insane, 
snd  inquiry  having  been  made  by  us  into  the  last  legal  settlement  of 
the  said  J.  P.  W.,  we  the  said  justices,  by  the  said  order,  did  direct 
the  overseers  of  the  said  parish  of  Knighton  to  convey  or  cause  to  be 
conveyed  the  said  J.  P.  W.  to  an  asylum  or  a  house  duly  licensed 
for  the  reception  of  insane  persons,  situate  at  Shrewsbury,  in  the 
county  of  Sdop.  Now  we  the  said  £.  R.  and  J.  R.  B.,  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  and  from  satisfactory 
legal  evidence  received  by  us  touching  the  legal  settlement  of  the 
laid  J.  P.  W.,  do  hereby  adjudge  the  settlement  of  the  said  J.  t^.  W. 
to  be  in  the  parish  of  Heyop  in  the  said  county  of  Radnor,  and  we 
do  hereby  order  the  overseers  of  the  said  parish  of  Heyop  to  pay  the 
sum  of  10s.  weekly  and  every  week,  from  the  date  of  the  first  men- 
tioned order,  unto  the  keeper  of  such  licensed  house  or  asylum  fbr 

u2 
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1846.  insane  persons,  situate  at  Shrewsbury  aforesaid,  for  the  medicine^ 

^      V      "^       clothing,  and  care  of  the  said  J.  P.  W.,  which  he  the  s^d  keeper  is 

The  QuBBN     willing  to  accept,  and  which  sum  appears  to  the  said  justices  to  he  a 

Thelnhabitanta  '^^^^'''^^^^  "^^  i''  ^^^^  behalf. 
of  Hktop.  **  Given  under  our  hands  and  seals  this  30th  day  of  November, 

1843. 

^^  Edward  Rogers,  (l.s.) 
"  James  R.  Brown,  (l.s.)" 

The  case  then  set  out  the  recited  order  of  the  13  th  of 
November,  1843,  the  certificate  of  the  surgeon,  and  the 
examinations  on  which  the  original  order  was  made. 

There  were  yarious  grounds  of  appeal ;  the  only  one, 
however,  on  which  the  judgment  proceeded  was  the  fol- 
lowing : — "  That  the  said  order,  and  the  said  order  there- 
in recited,  were  not  respectively  made  by  two  justices 
of  the  peace  acting  in  and  for  the  county  in  which  such 
asylum  or  licensed  house  is  situate  (a)/* 

On  the  trial  of  the  appeal,  the  respondents  abandoned 
so  much  of  the  said  orders  of  the  30th  of  November  as 


(a)  The  38th  sect,  of  the  9th  cian,  surgeon,  or  apothecary,  at 
Geo.  4,  c.  40,  enacts,  "  that,  upon  the  charge  of  the  said  parish  or 
its  being  made  known  to  any  jus-  place;  and  if,  upon  view  and  ex- 
tice  of  the  peace  of  any  county  amination  of  the  said  poor  person, 
that  a  poor  person  chargeable  to  or  from  other  proof,  the  said  jus- 
any  parish  or  place  within  such  tices  shall  be  satisfied  that  such 
county  is  deemed  to  be  insane,  poor  person  is  insane,  the  said 
either  by  notice  from  the  over-  justices  shall  make  inquiry  into 
seer  of  such  parish  or  otherwise,  the  place  of  last  legal  settlement 
it  shall  be  lawful  for  the  said  jus-  of  such  insane  person ;  and  it  shall 
tice  by  an  order  under  his  hand  be  lawful  for  them,  if  they  shall  so 
and  seal,  if  he  shall  so  think  fit,  think  fit,  by  an  order  under  their 
to  require  the  overseer  of  the  hands  and  seals,  directed  to  the 
poor  of  the  said  parish  or  place  to  said  overseer  of  the  poor  accord- 
bring  the  said  insane  person  be-  ing  to  the  form  in  schedule  (5) 
fore  any  two  justices  of  the  peace  annexed  to  this  act,  to  cause  the 
of  the*  said  county,  at  such  time  said  poor  person  to  be  conveyed 
and  place  as  shall  be  appointed  to  and  placed  in  the  county  lu- 
by  the  said  order ;  and  the  said  natic  asylum  established  under 
justices  are  hereby  required  to  thedirectionof  this  or  any  former 
call  to  their  assistance  a  physi-  act  for  the  county  or  district  of 
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ordered  pajment  of  lOs.  a  week  retrospectively  from  the        i846. 

13th  of  November.     The  question  for  the  opinion  of    xteQuMK 

V. 

Thelnhabitanta 

united  counties  for  which  or  any  seer  shall  not  remove  such  poor       ®^  Hbtop. 

of  which  they  shall  act,  and  if  no  person  from  the  said  house  with- 

floch  county  lunatic  asylum  shall  out  an  order  for  that  purpose 

have  been    established,  then  to  made  by  two  justices  of  the  peace 

tome  public    hospital    or    some  for  the   county  in   which  such 

house  duly  licensed  for  the  recep-  house  shall  be  situated,  after  due 

tioD  of  insane  persons ;  and  it  inquiry  into  the  circumstances  of 

shall  be  lawful  for  the  said  or  any  the  case,  unless  such  person  shall 

other  two  justices  of  the  peace  of  have  been  discharged  as  cured ; 

the  said  coimty,  from  time  to  time,  providing  always,  that  the  over- 

as  oocaBion  may  require,  to  make  seer  or  other  person  so  conveying 

an  order  on  the  overseer  of  the  such  insane  person  to  such  coun- 

parish  or  place  wherein  such  last  ty  lunatic  asylum,  public  hospi- 

l^al  settlement  shall  be  adjudged  tal,  or  licensed  house  as  afore- 

to  he,  for  ihe  payment  of  all  rea-  said,  shaU,  and  is  hereby  required 

soDable  charges  of  conveying  such  to  deliver  a  certificate  from  the 

poor  person  to  such  county  luna^  physician,  surgeon,   or    apothe- 

tic  asylum,  public    hospital,  or  cary,  so  called  to  the  assistance  of 

licensed  house  ;  and,  if  such  poor  the  justices  as  aforesaid,  which 

penon  shall  be  conveyed  to  such  certificate  such    physician,  sur- 

county  lunatic  asylum,  or  public  geon,  or  apothecary,   is  hereby 

hospital,  for  the  payment  of  such  required  to  give,  according  to  the 

weekly  or  monthly  sum  to  the  form  in  schedule  (6)  annexed  to 

treasurer  of  such  county  lunatic  this  act,  to  the  superintendent  of 

asylum  or  proper  ofiScer  of  such  such  county  lunatic  asylum,  or 

pubBc  hoRpital    respectively,  as  public  hospitd,  or  keeper  of  such 

shall  be  from  time  to  time  fixed  licensed  house,  as  the  case  may 

upon  by  the  visitors  of  such  coun-  be. " 

ty  lunatic  asylum,  or  as  may  be  Sect.  41.  **  Whereas  it  some- 
required  by  the  regulations    of  times  happens  that  the  place  of 
such  public  hospital ;  or,  if  such  legal  settlement  of  such  insane 
poor  person  shaU  be  conveyed  to  persons  cannot  be  ascertained  ; 
a  licensed  house,  for  the  payment  be  it  enacted,  that  in  every  such 
of  such  weekly  or  monthly  sum  case  it  shall  be  lawful  for  the  said 
to  the  keeper  of  such  licensed  justices,  by  their  said  warrant,  to 
house,  for  the  maintenance,  medi-  direct  such  person  to  be  confined 
cme,  clothing,  and  care  of  such  in  the  county  lunatic  asylum  for 
poor  person,  as  such  keeper  shall  the  county  or  district  of  counties 
he  willing  to  accept,  and  as  shall  within  which  such  person  shall 
appear  to  the  said  justices  to  be  a  have  been   found,  if  any  such 
reasonable  charge  in  that  behalf;  county  lunatic  asylum  shall  have 
and  the  said  last-mentioned  over-  been  established,  and,  if  no  such 
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1840.        this  Court  ia,  whether  the  order  appealed  firom  k  bad,  in- 
'nusQuBBN     fi^rm*^*  ^^^  insufficient,  for  all  or  any  of  the  grounds 
f-  stated  in  the  notice  of  appeaL     If  it  be  so.  the  order  to 

of  HsTop.     be  quashed  for  form. 

The  rule,  of  which  a  copy  was  duly  serred  on  the  jus- 
tices, was  drawn  up,  *^  calling  on  the  prosecutors  to  shew 
cause  why  an  order,  under  the  hands  and  seals  of  E.  R, 
Esq.,  and  the  Kev.  J.  B.  B.,  derk,  dated  the  30th  of 
November,  1843 ;  and  also  an  order  of  sessions,  made 
in  confirmation  thereof,  should  not  be  severally  quashed 
for  the  insufficiency  thereof." 

When  the  case  came  on  for  argument  (a),  JE.  V.  WUr 
Kams  stated  that  the  appeUants  relied  on  objections  to 
the  original  order  of  justices,  which  had  been  returned 
into  this  Court,  as  well  as  those  which  referred  to  the 
orders  mentioned  in  the  rule. 

Greaves  objected  that  they  could  not  now  be  taken.— 
•This  case  was  removed  by  certiorari,  in  the  ordinary  couxBe 


county  lunatic  asylum  aball  have  has  not  been  ascertained)  it  shall 
been  establisbedj  in  some  public  and  may  be  lawful  for  any  two 
hospital  or  house  duly  licensed  justices  acting  in  and  for  the 
for  the  reception  of  insane  per-  county  in  which  such  county  lu- 
sons  as  aforesaid,  and  to  direct  natic  asylum,  &c.,  is  situate,  at 
that  the  reasonable  charges  for  any  time,  to  inquire  into  the  last 
the  removal,  maintenance,  medi-  legal  settlement  of  such  insane 
cine,  clothing,  and  care  of  such  person ;  and,  if  satisfactoxy  evi- 
person,  shall  be  satisfied  and  paid  denoe  can  be  obtained  as  to  such 
by  the  treasurer  of  the  county  settlement,    such  justices    may 
within  which  such  person  shall  make  an  order  upon  the  over- 
be  found,  out  of  the  county  rates,  seers  of  the  parish  or  township 
by  order  of  two  justices  to  him  where  such  last  legal  settlement 
directed  for  that  purpose."  shaU  be  adjudged  to  be,  for  the 
Sect.  42  enacts,  "  that  where  repayment  of  charges,  &c.,  and 
the  legal  settlement  of  any  in-  for  future  expenses,  &c.,"    (as 
sane  person  confined  under  any  directed  by  s.  38). 
order  of  any  two  justices  at  any        (a)  Before  Paiteson,  fViUiams, 
county    lunatic    asylum,    public  and  Coleridge^  Js. 
hospital,  or  any  licensed  house, 
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where  a  ease  has  been  reserved  by  the  sessions.    It  was        I849. 
set  down  in  the  Crown  paper  last  Michaelmas  Term,  and     xheQuMN 
had  stood  in  that  papet  for  argument  for  three  Crown  v-  . 

The  Iniiftbit&nti 

paper  days  before  any  intimation  was  given  of  their  in-     of  Hkyop. 

tention  to  raise  any  other  point  than  those  reserved  by 

the  aesfflopfl,  and  it  is  clear  that  any  other  objections 

cannot  now  be  raised     The  general  rule  is,  that  no  oer- 

tionuri  shall  issue,  either  in  term  or  vacation,  unless  upon 

an  application  made  to  the  court  or  a  judge,  and  the 

grounds  for  the  certiorari  being  stated  openly  to  the 

court  in  term,  or  the  judge  in  vacation ;  and  this  rule 

formerly  applied  as  well  where  a  case  had  been  reserved 

by  the  sessions  as  otherwise ;  and  the  uniform  practice 

was  to  mention  the  grounds  for  quashing  such  an  order, 

on  a  case  reserved,  on  moving  for  the  rule  to  quash :  Bex 

V.  New  WindMor  (a),  Bex  v.  Bramshaw  (J),  Bex  v.  Sti 

Helaity  Abmgdxm  (c).    But  the  practice  was  afterwards 

altered*  where  the  sessions  had  reserved  a  case,  by  a  rule  ' 

made  in  Lord  Maaufiellt  time  (<f ),  that  '^  all  rules  to 

shew  cause  why  orders  should  not  be  quashed  should 

be  peremptory  rules,  and  the  causes  be  set  down  in  the 

Crown  paper."    This  rule  was  made  upon  the  ground, 

that  where  a  case  was  reserved  for  the  opinion  of  this 

Court,  there  was  a  question  fit  to  be  discussed ;  and,  as 

the  magistrates  in  eaiiy  times  took  the  opinion  of  judges 

of  assize,  so,  by  reserving  cases  in  later  times,  they  took 

the  opinion  of  this  Court  on  points  of  difficulty.    But 

that  rule  only  applied  where  a  case  had  been  reserved. 

Where  no  case  was  reserved,  and  it  was  desired  ta 

object  either  to  the  original  order  or  to  the  order  of  ses* 

sione,  the  invariable  course  was  to  apply  by  motion  in 

term  time,  and  in  vacation  to  a  judge,  for  the  cer- 

tionuriy  and  then  to  state  the  objections  to  the  order. 


(a)  Burr.  S.  C.  19.  (c)  Id.  292. 

(6)  Id.  98.  (rf)  2  Nol.  P.  L.  598. 
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1846.         JH^  V.  Moor  CritcheU  (a)  is  an  instance  where  the 

J.  ^    ^^     objections  were  stated  in  the  rule.    In  this  case  the 

V-  certiorari  was  fimnted.  simply  because  a  case  had  been 

Theluhabitants  ,        ,^,®  ^  ■;  ,  ,  , 

of  Hktop.  reserved*  Where  a  party  wishes  to  take  other  objec- 
tions besides  those  reserved  by  the  sessions^  he  ought 
to  mention  those  objections  to  the  Court  on  applying 
for  the  certiorari.  In  Regina  v.  Hartpurtfj  on  the  hist 
day  of  last  Hilary  Term,  this  course  was  adopted  in 
moving  for  the  certiorari,  and  sanctioned  by  the  Court 
Besides  which.  Rex  v.  Guildford  (b)  and  Regina  v« 
Costock(c)BXQ  distinct  authorities  that  no  such  objectionB 
can  now  be  taken.  [^CoJeridgey  J. — ^Besides,  the  rule 
which  requires  six  days'  notice  to  be  given  to  justices  who 
make  an  order  must  be  complied  with  before  the  case  is 
brought  up  (^f).]  Moreover,  ifthis  objection  could  now  be 
taken  by  the  other  side,  it  would  be  impossible  for  the  de- 
fendants to  satisfy  a  rule  of  this  Court,  that»  in  cases  for  ar- 
gument in  the  Crown  paper,  the  attomies  on  both  sides 
shall  deliver  paper  books  to  the  judges  two  days  before  the 
day  on  which  the  case  will  be  put  down  for  argument, 
together  witii  the  points  intended  to  be  argued ;  and  it 
makes  an  express  exception  in  those  cases  where  a  spe- 
dal  case  is  reserved,  shewing  thereby  tiiat  the  Court 
considered  the  points  for  argument  would  be  sufficientiy 
indicated  in  the  questions  reserved  for  its  opinion. 

E.  V.  Williams  and  Pashky^  contri. — There  is  no 
doubt  that  both  the  original  order  and  the  order  of 
sessions  are  now  on  the  files  of  this  Court,  having  been 
brought  there  by  a  writ  of  certiorari,  and  there  is  no 
reason  why  the  Court  should  hold  its  hand  if  it  finds 
that  either  one  or  the  other  of  them  is  bad.  It  is 
contended  that  the  certiorari  ought  not  to  have  issued ; 
but  if  that  be  so,  it  was  competent  to  have  it  quashed 

(a)  2  EMt,  66.  (c)  10  A.  &  E.  417. 

(h)  2  Chitt.  R.  284.  (d)  See  13  Geo.  2,  c.  18,  s.  5. 
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hj  a  motion  for  that  purpose,  which  has  not  been  made.         1946. 
In  Regina  v.  Darton  (a)  the  same  course  seems  to  have     i^Tqubbn 
been  pursuecL     It  is  true  that  parties  cannot  travel  out  v- 

.         .  The  Inhabitants 

of  the  points  reserved  by  the  sessions  into  others  which  of  Hetop. 
might  have  been  brought  before  them^  as  this  Court  will 
not  act  as  a  court  of  appeal;  that  was  the  ground  of  the 
decision  in  Regina  v.  Coitock  {b) ;  but  the  rule  is  different 
with  reference  to  objections  which  go  to  jurisdiction. 
[Coleridge f  J. — We  cannot  do  more  than  answer  the 
questions  which  are  put  to  us.  Your  argument  would 
apply  just  as  well  if  the  objection  were  to  the  want  of 
the  six  days'  notice.  We  should  shut  our  eyes  to  it.] 
Still  the  Court  will  consider  the  validity  of  documents 
which  are  on  its  files^  and  will  not  readQy  support 
an  order  which  discloses  defects  of  jurisdiction  on 
the  face  of  it,  and  one  which  will  be  disr^arded. 
[Coleridgey  J.  —  I  consulted  the  officer  of  the  Court 
in  Regina  v.  Hartpury^  and  he  told  me  it  is  the  practice, 
whei«  a  motion  is  made  for  a  certiorari  on  otiier  grounds 
than  those  reserved,  to  mention  them  to  the  Court,  other- 
wise the  motion  paper  is  merely  handed  in.]  It  was 
conceded,  in  Rex  v.  WOhemwick  (c),  that  the  Court  might 
notice  such  apparent  defects;  and  in  Regina  v.  Martin  {d) 
it  was  held,  tiiat  every  step  must  shew  jurisdiction. 

Patteson,  J.  (e) — That  was  in  a  case  of  mandamus, 
where  the  queistion  came  properly  before  us.  I  think 
the  practice  is  established  by  the  cases  cited  by  Mr. 
GreaoeSi  namely,  that  an  objection  arising  on  the  face  of 
an  order  cannot  be  taken  when  a  case  has  been  reserved 
by  the  sessions,  which  does  not  raise  it,  unless  the  rule  for 
a  certiorari  has  been  moved  for  in  open  Court,  and  the 
additional  reason  why  the  order  should  be  quashed  stated. 

(fl)  12  A.  &  E.  78.  (d)  2  Q.  B.  R.  1037.  n. 

{b)  10  A.  &  £.  417.  (e)  Lord  Denman,  C.  J.,  was 

(c)  6  A.  &  £.  273.  absent. 
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1846.        Indeed^  it  is  very  conyenient  it  should  be  so,  as,  when  a 

^,^7^^     case  is  granted  by  sessions,  the  certiorari  goes  as  a  matter 

r«L  »  5\ .         of  course  without  observation:  and  were  it  otherwise, 

Thelnbabitanti  •  j    i 

of  Ubtop.  parties  might  come  prepared  to  moet  one  pomt,  and  then 
have  a  new  one  raised,  which  would  be  very  inoon* 
venient.  Nor  does  this  rule  prejudice  the  other  aide, 
because  they  can  make  their  application  for  a  certiorari 
upon  the  points  not  reserved,  and,  for  aught  I  know,  even 
if  tiie  case  were  disposed  of,  they  might  stiU  come  to  ub 
for  a  certiorari  to  bring  up  the  original  order  on  this 
fresh  objection.  But  wherever  the  sessions  grant  a  case, 
and  a  certiorari  issues,  we  will  not  entertain  any  objection 
not  raised  by  the  case,  unless  it  has  been  mentioned  to 
the  Court  on  moving  for  the  certiorari 

Williams,  J. — I  will  only  add  that  there  is  this  diffi- 
culty, in  addition  to  what  has  been  stated.  If  the  ob- 
jections were  mentioned,  non  constat  that  the  opposite 
party  would  not  have  been  terrified  at  the  difficulties,  and 
Btruckatonce;  whereas,  by  tiunMng  only  of  the  points  in 
dispute  at  sessions,  they  would  come  here  expecting  only 
to  contest  the  same  over  again* 

CoLEUDGE,  J. — I  am  of  the  same  opinion  as  to  the 
practice  according  to  the  cases  cited.  It  is  a  fallacy  to 
say  that  this  Court  cannot  confirm  what  appears  to  have 
been  done  without  jurisdiction.  That  this  Court  has  no 
eyes  to  see  what  is  not  properly  brought  before  it  is  a 
principle  of  law  nowhere  better  established  and  observed 
than  in  settiement  cases.  It  may  be  that  a  case  from  the 
sessions  may  disclose  a  fittal  defect  on  the  face  of  it :  but 
still,  if  the  quarter  sessions  pass  it  over,  we  are  content 
to  shut  our  eyes  to  it»  and  to  decide  on  the  question  asked 
us.  As,  for  example,  in  tiie  case  of  a  settlement  by  rent- 
ing a  tenement,  which  might  disclose  some  fatal  defects 
overlooked  by  the  sessions,  if  they  have  reserved  the  case 
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on  ft  fcint  which  is,  perhaps,  iiiTiiliierable,  we  should  con*        i846. 
finn  tfaeSr  order  upon  that,  and  not  look  into  the  others.       The  Qusbn 

V, 

_  1  ,  .  «  1  -I        /.         .  Thelnliabitaiita 

Greaves  then  ai^ed  in  support  of  the  order  of  sessions  of  Hstop. 
against  the  objections  statedin  the  groundsof  appeal  (a). — 
It  18  said  that  the  order  of  the  30th  of  November  is  bad, 
beoBose  the  justices  who  made  it  had  no  jurisdiction,  they 
being  justices  of  anoth^  county  than  that  in  which  the 
asylum  was  in  which  the  pauper  was  confined  at  the  time 
of  making  that  order.  There  is  nothing,  however,  in  die 
objection.  Begina  y.  Ellis  {b)  and  Begina  y.  Pixleg  (c) 
are  authorities  to  shew  that  orders  may  be  made  in  one 
oounty  to  remoye  a  pauper  into  another.  [^Coleridge^ 
J. — Regima  y.  EUis  {b)  was  decided  on  another  point.] 
Yea,  but  counsel  were  stopped  on  this,  which  shews  that 
the  Court  was  in  their  favour  on  it.  The  words  of  the 
statute  9  Geo.  4,  e.  40,  &  38,  are  gaiend,  and  were,  in 
all  |»obability,  intended  to  apply  to  such  an  order  as  this, 
as  there  are  many  counties  wh^re  there  is  no  county 
asylum  or  licensed  house  existing,  and  yet  in  such  cases 
the  magistrates  of  them  cannot  be  held  to  be  without 
jurisdiction  to  make  orders  like  the  present  Begina  v. 
The  Justices  of  Cornwall  (d)  may  be  cited  on  the  other 
side;  but  that  case  is  distinguishable,  as  there  the 
borough  justices  had  no  jurisdiction  to  send  to  the 
county  asylum;  here,  however,  no  asylum  has  been 
estabHfidied  in  the  counly  from  which  the  pauper  was 
removed.  [JE.  V.  WUUams. — The  point  to  be  con* 
tended  is,  that  admitting  that  the  justices  of  Badnor- 

(a)  Several   objectioiis  men-  defective  for  not  specifying  any 

tioned  in  the  grounds  of  appeal  particular  amount.  As,  however, 

were  noticed  ;  among  them  that  the  Court  gave  no  judgment  on 

the  order  did  not  provide  for  the  those  points,  the    argument   is 

'*  maintenance"  of*  the  pauper,  omitted, 

under  s.  38,  and  that  the  word  {h)  Ante,  Vol.  1,  342. 

"  care**  in  it  was  not  sufficiently  (c)  4  Q.  B.  711. 

extensive     to    include  roainte-  {d)  knih,  Vol.  1,  499. 
nance.    Also  that  the  order  was 
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1846.         shire  had  authority  to  send  to  the  Shropshire  asylum; 
TbeiQusEN     ^^y  ^^  °^  authority  to  make  this  order  after  the 
^*  lunatic  was  confined  in  that  asylum.] 

The  Inhabitants  .  ,     ,  . 

of  HsTop.  This  case  fell  within  section  38,  and  not  within  sections 

41  and  42,  as  will  be  contetided  on  the  other  side.  Secp- 
tion  38  requires  the  justices,  if  they  adjudge  the  pauper 
to  be  insane,  to  ^'  make  inquiry  into  the  last  legal  settle- 
ment of  such  insane  person.^'  Here  they  did  immediately 
commence  such  inquiry;  and  there  is  nothing  in  the 
terms  of  the  section  to  limit  the  inquiry  to  the  time 
when  the  lunatic  is  sent  to  the  asylum ;  and  it  would  be 
extremely  inconvenient  to  limit  the  section  in  such  a 
manner.  A  settlement  may  be  partially  proved  at  the 
time  the  lunatic  is  before  the  justices,  and  all  they  may 
require  'may  be  some  slight  additional  evidence;  and  it 
would  be  an  extremely  hard  construction,  because  such 
evidence  was  not  then  adduced,  to  hold  that  they  had  no 
jorisdiction.  The  subsequent  words  in  the  same  section, 
authorising  the  same  or  any  other  two  justices,  "  from 
time  to  time,  as  occasion  may  require,"  to  make  orders, 
strongly  tend  to  shew  that  the  legislature  did  not  intend 
to  limit  the  time  for  the  adjudging  the  settlement,  especially 
when  it  is  observed  that  the  48  Geo.  3,  c  96,  s.  17^  re- 
quired the  orders  to  be  made  ^'at  the  time"  of  issuing 
the  warrant  to  convey  to  the  asylum.  Nor  does  the  case 
fall  within  section  41 ;  for  that  section  only  applies  where 
'^  the  legal  settlement  cannot  be  ascertained ;"  under 
that  section,  therefore,  the  order  must  state  that  the  set- 
tlement could  not  be  ascertained.  Now  that  could  not 
be  done  here,  as  the  justices  had  information  before  them 
by  which  the  settlement  not  only  could  be,  but  actually 
was  ascertained.  Section  42  is  to  be  read  with  section 
41,  and  can  only  apply  where  a  lunatic  has  been  sent  to 
the  asylum  under  section  41 ;  and  the  words  ''has  not 
been  ascertained"  in  the  42nd  section,  have  the  same 
meaning  as  ''  cannot  be  ascertained"  in  section  41. 
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Ndtker  is  there  anything  unieaBonable  in  the  justices         184^, 
of  the  oountj  from  which  the  lunatic  is  sent  making     f^A 
such  an  order  as  the  present    It  is  dear  that  if  the  jus-  v. 

tices  adjudge  the  settlement  under  section  38,  at  the  of  Hbtop. 
time  the  lunatic  is  sent  to  the  asylum,  an  order  of  mun- 
tenance  not  onlymay,  but  must  at  anytime  afterwards  be 
made  by  the  justices  of  the  county  from  which  the  lun- 
atic is  sent.  The  legislature  did  not  therefore  consider 
his  being  confined  in  an  asylum  in  another  county  any 
reason  why  such  order  should  not  be  made  on  that  case ; 
nor  is  there  any  reason  why  it  may  not  equally  well  be 
made  in  the  present. 

E.  V.  WUUams  and  Pashkyy  contrA,  were  dbt  called 
upon  by  the  Court. 

Williams,  J.  (a) — I  am  dearly  of  opinion  that  this 
is  a  good  objection*  The  language  of  the  38th  section 
of  9  Geo.  4,  c  40,  is  relied  upon  in  support  of  the  order; 
and  it  is  argued  upon  the  42nd  sectiouj  that,  if  in  the 
ooimty  of  Badnor  there  has  been  any  inquiry  at  all,  no 
matter  how  much  or  how  little,  into  the  pauper's  settle- 
ment, that  disqualifies  the  justices  of  the  county  where 
the  asylum  is  situate  from  making  an  order  like  the  pre- 
sent, and  ipso  facto  gives  jurisdiction  to  the  justices  of 
the  ooimty  where  the  inquiry  is  made,  tmless  ousted  by 
the  words  of  another  section.  That,  however,  is  an  un- 
reasonable interpretation,  and  not  necessary,  because  an 
insane  person  might  be  brought  before  justices,  and  if 
there  is  no  decision  by  them  on  the  settlement,  then  the 
settlement  is  not  ascertained,  which,  without  any  violence 
to  the  construction,  must  mean  not  finally  decided  upon; 
and  in  such  a  case  the  language  of  the  42nd  section  is  ex- 
press. [His  Lordship  read  the  section].  When  you 
inquire  ipto  the  reason  of  the  thing,  it  is  obvious,  that,  if 

(a)  Patteton,  J.,  had  left  the  Court. 
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2846.  aperson  in  a  furious  and  despeiate  state  is  farou^t  bef(»e 

^y''^^^  justices^  the  first  duty  and  necessity^  before  ascertaiamg 

V.  his  settlement,  is  to  confine  him*     The  other  inquiry  is 

ofHsTop.  merely  subordinate. 

CoLERiDOB,  J. — The  whole  aathority  of  jnstioes  to 
make  such  an  order  as  this  is  xmder  the  act  of  Pailiar 
ment,  and  the  question  is,  whether  the  justices  were 
acting,  or  could  have  acted  under  the  38th  section,  or 
under  the  41st  and  42nd  sections  of  the  9  Greo.  4,  c  40. 
I  think  they  were  not  acting,  and  could  not  act  under  the 
dSth  section,  but  could  and  did  act  under  the  41st  and 
42nd.  The  language  of  the  d8th  section  is  studiously 
framed.  ^  Upon  its  being  made  known  to  any  justice  of 
the  peace  of  any  county,  that  a  poor  person,  chargeable 
to  any  parish  or  pkce  within  such  county,  is  deemed  to 
be  insane,  he  may  order  the  insane  person  to  be  brought 
before  two  justices  of  the  county,  who,  having  called  to 
their  assistance  a  medical  man,  and  being  satisfied  that 
such  poor  person  is  insane,  shall  make  inquiry  into  the 
place  of  his  last  legal  settlement.  The  justices  did  so 
in  this  case,  and  obtained  hearsay  evidence  only,  which 
we,  as  lawyers,  and  probably  they,  considered  as  amount- 
ing to  nothing.  It  is  said  that  nothing  appears  to  shew 
that  the  settlement  could  not  beascertained,  as  the  mother 
was  there,  and  could  have  proved  it,  and  there£>re,  that 
the  41st  section  could  not  apply ;  but  ^^  cannot^*^  in  that 
section,  must  mean  not  a  permanent  and  perpetual  dis* 
ability  to  ascertain  it,  but  only  at  that  time.  No  doubt 
the  first  duty  of  justices,  when  an  insane  pauper  is 
brought  before  them,  is  to  call  in  a  medical  man,  and 
see  that  pn^r  provision  is  made  in  the  way  of  medicine 
and  care;  then,  if  the  settlement  cannot  be  ascertained, 
such  medicine  and  care  must  be  paid  for  out  of  the  county 
rate.  They  may  have  a  dangerous  lunatic  before  them^ 
whom  it  may  be  necessary  to  remove  as  soon  as  possible ; 
there  would  be  no  time  to  tarry ;  and  therefore  it  is  after 
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his  remoTal  that  the  time  ariseB  during  which  his  settle- 
ment can  or  cannot  be  ascertained.  This  may  be  inferred 
from  the  language  of  the  42nd  section,  in  which  the  words 
''has  not  been  ascertained''  are  nsed,  shewing  them  to  be 
applied  in  the  same  way  as  before,  as  though  that  which 
was  apparently  an  inability  had  become  a  fiacL  Here  it 
appears  the  settlement  was  not  ascertained  after  inquiry, 
and  the  pauper  was  removed ;  the  42nd  section  therefore 
applied,  and  the  jurisdiction  was  limited  to  the  justices 
of  the  county  in  which  the  asylum  was  situate. 

Orders  quashed. 


1846. 


The  QuKSN  > 

V. 

TbelnhabitBBts 

of  HSTOP. 


O 


The  Queen  v.  The  Inhabitants  of  Birionqham.  ^«(.  14/A. 

N  appeal  against  an  order  of  two  justices  of  the  bo-  An  order  wu 


rough  of  Birmingham,  removing  Anne  Brown  and  her  removid'of  a 
four  children,  Henry,  James,  Eliza,  and  Edwin,  from  J^^^^j^^^  ^" 

▼is.  Henry  and 
three  others,  to  the  place  of  her  maiden  settlement,  npon  her  examination,  which  alleged 
that  before  marriage  she  gained  a  settlement  in  the  appellant  parish  by  hiring  and  service, 
that  she  afterwards  married,  and  that  her  hnsband  died.  She  added,  "  I  ne?er  knew  or 
■aw  any  relation  of  my  late  hnsband,  nor  can  I  tell  to  what  parish  or  place  he  belonged. 
My  ddest  son  Henry  was  bom  before  marriage/' 

The  order  was  ^)pealed  against  on  the  following  grounds ; — 

1.  Hut  the  order  and  examinations  are  bad  on  the  face  thereof. 

2.  That  there  is  no  snflScient  evidence  of  chorgeability. 

3.  That  the  examinations  do  not  shew  sufficient  search  after  the  husband's  settlement. 

4.  That  the  justices  had  no  jurisdiction  to  remofe  the  pauper  till  search  had  been  made* 
after  the  husband's  settlement. 

5.  Hut  the  order  was  bad  as  describing  the  son  Henry  ss  legitimate,  wheress  the 
examinations  stated  him  to  be  illegitimate. 

At  the  trial  three  objections  were  taken  to  the  sufficiency  of  the  examinations  under  the 
first  ground  of  appeal : — That  the  examinations  did  not  allege  a  seryice  under  a  yearly 
hiring ;  that  the  jurat  was  insufficient  in  not  shewing  jurisdiction  in  the  justices ;  and 
that,  the  pauper  being  a  markswoman,  it  should  appear  on  the  examinations  that  her 
statement  was  read  over  to  her. 

Held — 1.  That  these  three  were  not  admissible  under  the  general  ground  of  appeal,  as 
the  appeUants,  having  taken  other  particular  objections  to  the  sufficiency  of  the  examina- 
ticms,  could  not  avail  themselves  of  the  general  one. 

2.  TTiat  it  was  not  necessary  that  the  examinations  should  shew  an  inquiry  after  the 
husband's  settlement,  it  being  sufficient  for  the  respondents  to  shew  a  prima  facie  case  of 
settlement,  and  the  onus  of  proof  that  the  pauper  was  not  settled  there  lying  on  the 
appellants. 

3.  That  the  order  was  bad  as  fisur  as  related  to  the  illegitimate  child. 
Examinations  should  be  read  over  to  all  examinants,  whether  marksmen  or  not ;  but  need 

not  purport  to  have  been  so  read  over. 
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1846.         the  parish  of  Birmmgham,  in  the  said  borough,  to  the 

The  QuBBN     parish  of  Cheltenham,  in  the  county  of  Gloucester,  and 

».  *  .^*. .         which  was  heard  at  the  sessions  held  for  the  said  borough, 

TJbelnhabitanti  ^  ' 

of  before  the  recorder  thereof,  on  the  18th  October,  1844, 

the  sessions  quashed  the  order  of  removal,  subject  to 
the  opinion  of  this  Court  on  the  following  case. 

The  examinations  on  which  the  order  of  removal  was 
made,  so  far  as  it  is  necessaiy  to  set  forth  the  same  for 
the  purpose  of  this  case,  were  as  follows : — 

Borough  of  Birmingham,  in  the  county  of  Warwick. 
— The  examination  of  Anne  Brown,  widow,  now  re- 
siding in  Grrosvenor-street,  West,  in  the  parish  of  Bir- 
mingham, touching  her  settlement,  taken  upon  oath 
before  us,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  borough  of  Birmingham,  in  the 
said  county  of  Warwick,  this  26th  day  of  August,  1844. 
The  said  Anne  Brown  says,  '^  I  am  about  thirty-three 
years  old ;  my  maiden  name  was  Anne  Young.  In  the 
year  1830,  being  then  an  unmarried  woman  without 
child  or  children,  I  hired  myself  for  a  year  as  housemaid 
at  £5  wages,  a  month's  wages  or  a  month's  warning,  to 
Mr.  Onley,  of  St  John's  Cottage,  Hewlett's  Road,  in 
the  parish  of  Cheltenham,  builder.  I  continued  in  that 
service  fifteen  months,  and  then  gave  a  month's  no- 
tice and  left  the  same,  and  received  the  whole  of  my 
wages  during  the  whole  of  my  said  service.  And  for 
the  last  forty  days  thereof  I  resided  and  slept  in  my 
master's  house,  in  the  said  parish  of  Cheltenham,  and 
was  all  the  time  an  unmarried  woman,  not  having  a  child 
or  children.  I  was  never  afterwards  hired  for  and  served 
a  whole  year.  In  the  year  1835, 1  intermarried  at  As- 
ton Church,  near  Birmingham,  with  my  late  husband, 
Thomas  Brown,  who  died  in  March  last,  by  whom  I  have 
five  children ;  William,  aged  1 1,  born  before  marriage, 
in  April  1833 ;  Henry  9J,  bom  before  marriage,  in  Dec 
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1834;  Jamee,  7;  EUza,  4|;  and  Edwin^  2  years  ol<L        1846. 
The  three  las^mentioned  children  were  born  in  wed-    >[^7auinir 
lock.     I  never  knew  or  saw  any  rdation  of  my  late  _  ,  ?•  ,    ^ 
niiBlwnd»  nor  can  I  teU  to  what  parish  or  place  he  be-  of 

longed.  I  haye  applied  to  one  of  the  relieving  officers  *"'>*^*"^"* 
of  Birmingham,  and  have  received  relief  from  the  said 
padah  of  Birmingham  weekly  in  money  and  bread  or 
floor  f<Nr  the  support  of  myself  and  family  for  five  months 
past  I  and  my  family  are  now  actually  chargeable  to 
the  said  parish  of  Birmingham. 

*'  The  mark  of  x   Anne  Brown. 

«  Sworn  before  us,/ Si?  **^"«*"'„ 

i  Thomas  Bbilbt.'' 

The  material  part  of  the  order  of  removal  was  as 
follows: — 

*'  Borough  of  Birmingham,  in  the  county  of  Warwick, 
to  wit: 

''  To  the  churchwardens,  &c. 

''Upon  the  complaint,  &c,,  that  Anne  Brown;  widow^ 
and  four  children^  namely,  Henry,  aged  9  J  years ;  James, 
7  years;  Eliza,  4|  years;  and  Edwin,  2  years  old,  have 
come  to  inhabit  in  the  said  parish  of  Birmingham,  not 
having  gained  a  legal  settlement  there  nor  produced  any 
certificate  owning  them  to  be  elsewhere  settled;  and 
that  the  said  Anne  Brown  and  the  said  four  children 
are  actually  chargeable  to  the  parish  of  Birmingham; 
We,  the  said  justices,  &c.,  do  adjudge,  &c.,  that  the 
lawful  settlement  of  them  the  said  Anne  Brown,  and 
Henry,  James,  Eliza»  and  Edwin,  the  said  four  children* 
is  in  the  said  parish  of  Cheltenham." 

The  following  are  the  grounds  of  appeal,  material  for 
the  conrideration  of  this  Court. 

Ist  That  the  said  order,  and  the  examinations  on 
whidi  the  same  appears  to  have  been  made*  and  the 

VOL.  n.  X  N.  B.  c. 
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1846.        notice  of  chorgeabilitj  accompaaying  the  same,  and  each 
The  QuKiBN     ^^^  every  of  them^  is  bad  and  insufficient  on  the  face 
^l^lniiblunt.  thereof  respectivdy. 

of  5th.  That  there  is  no  sufficient  evidence  of  charge 

ability. 

8th.  That  the  said  examinations  on  which  the  said 
order  was  founded  do  not  shew  that  any  search^  inquiry, 
or  endeavour  was  made  by  the  churchwardens  and  over* 
seers  of  the  said  parish  of  Birmingham,  or  by  any  of 
them,  or  by  any  person  or  persons  on  their  behalf^  to 
discover  the  settlement  of  Thomas  Brown,  the  deceased 
husband  of  the  said  Anne  Brown,  before  the  making  of 
the  said  order  of  removal 

9th.  That  the  said  examinations  do  not  shew  that  any 
proper  or  sufficient  search  was  ever  made  for  the  settle- 
ment of  the  said  Thomas  Brown. 

10th.  That  the  said  justices  had  no  jurisdiction  to 
make  the  said  order  to  our  siud  parish  as  the  place  of 
the  maiden  settlement  of  Anne  Brown,  without  reason- 
able and  satisfactory  evidence  being  adduced  and  giyen 
before  them  that  the  said  Thomas  Brown  had  no  settle- 
ment, or  that  his  settlement  could  not  be  discovered ; 
and  that  the  said  justices  made  the  said  order  without 
any  such  evidence. 

11th.  That  the  said  Anne  Brown  could  have  given 
information  by  means  whereof  the  settlement  of  the  said 
Thomas  Brown  might  have  been  discovered. 

12th.  That  the  said  order  is  bad  in  this,  that  it  de- 
scribes the  eldest  son  Henry  as  if  he  was  Intimate, 
whereas  the  evidence  on  which  the  said  order  was  made 
shews  that  he  was  a  bastard. 

At  the  hearing  of  the  appeal  it  was  objected,  on  the 
.part  of  the  appellants,  under  the  first  ground  of  appeal^ 
1st,  That  it  did  not  appear  on  the  face  of  the  examinar- 
tions  that  the  pauper  Anne  Brown  gained  a  settlement 
by  hiring  and  service,  as  it  is  nowhere  shewn  that  the 
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'servioe  of  the  said  Anne  Brown  was  under  any  hiring 

for  a  year,  nor  that  there  was  an  unintemipted  service 

for  a  year,  under  any  hirinir  connected  with  the  hiring  „  ,  *• 

for  a  year.  of 

In  answer  to  this  it  was  contended  for  the  respondents,  "minghabi. 
that  the  appellabts  were  not  entitled  under  their  first 
ground  of  app^sal  to  be  heard  on  the  objection  taken  by 
them;  and  2ndly,  that  the  examination  was  legally 
sufficient  to  support  a  settlement  by  hiring  and  service. 
The  recorder  was  of  opinion  that  the  appellants  were 
entitled,  under  their  first  ground  of  appeal,  to  be  heard 
on  this  objection ;  and  2ndly,  that  the  examination  of 
Anne  Brown  did  not  shew  a  sufficient  legal  settlement 
by  hiring  and  service ;  and  quashed  the  sud  order  of 
removal,  subject  to  the  opinion  of  this  Court  on  both 
these  points. 

It  was  further  objected^  on  the  part  of  the  appellants, 
at  the  same  time — 

2ndly.  That  it  nowhere  appeared  on  the  face  of  the 
examinations  that  they  were  taken  by  or  before  any 
justice  of  the  peace  having  jurisdiction  in  and  for  the 
borough  of  Birmingham,  inasmuch  as  it  did  not  appear 
that  the  said  C.  B.  Moorsom  and  Thomas  Beilby,  in 
the  jurat  of  the  examinations  named,  were  justices  of 
the  peace  for  the  said  borough  of  Birmingham. 

Sidly.  That  it  appeared  on  the  face  of  the  examinations 
of  Anne  Brown  that  she  was  a  markswoman,  and  that  nei- 
ther in  the  jurat  nor  attestation  of  the  examination  is  it 
shewn  that  her  examination,  as  taken  in  writing,  was 
read  oyer  to  her,  or  that  she  knew  the  contents  thereof. 
4tlily.  That  it  did  not  appear  on  the  face  of  the  exa- 
minations that  sufficieint  or  any  search  or  inquiry  had 
been  made  to  discover  the  settlement  of  Thomas  Brown, 
die  husband  of  the  said  Anne  Brown,  nor  that  he  had 
no  settlement. 

5thl7*  That  it  did  not  appear  on  the  face  of  the  exa- 

x2 
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lg45.        minationa  hj  any  legal  evidenoe  that  the  said  Aime 
-1    ^  ^^^     Brown^  before  or  at  the  time  of  the  making  of  the  sind 
V-  orders^  was  chargeable  to  the  said  parish  df  Birminghwn, 

of  6thly.  That  the  said  order  was  bad  so  far  as  it  re- 

BtBMiNoaAM.  g^^  Hemy,  the  son  of  the  said  Aime  Brown,  mas- 
much  as  it  purported  to  remove  the  said  Henry  as  legi- 
timate, whereas  it  appeared  on  the  face  of  the  examina- 
tit>n  of  the  said  Anne  Brown  that  he  was  illegitimate 

In  answer  to  the  2nd  and  3rd  objections  it  was  d<m- 
tended,  for  the  respondents,  that  the  appellants  were  not 
entitled,  under  their  grounds  of  appeal,  to  be  heard  on 
them ;  and,  with  regard  to  all  the  five  last  objections,  the 
respondents  contended  that  the  said  examination  and 
order  were  sujffident. 

The  recorder  was  of  opinion  that  the  appellants  were 
entided  by  the  first  ground  of  appeal  to  be  heard  on  the 
second  and  third  objections  tai^n  by  thefn  to  tiie  said 
examinations,  but  he  overruled  all  the  five  last  objec- 
tions, and  granted  a  case,  at  the  re(j[uest  of  the  appeUaats, 
for  the  opinion  of  this  Court  upon  all  tiie  points  last 
aforesaid* 

If  this  Court  should  be  of  opinion  that  the  said  order 
ought  to  have  been  quashed  by  the  said  recorder,  either 
on  the  ground  on  which  it  was  quashed,  or  upon  any  or 
either  of  the  other  objections  so  taken  as  aforesaid  by 
the  appellants,  then  the  order  of  the  court  of  quarter 
eessions  is  to  be  confirmed,  otherwise  to  be  quashed,  and 
the  order  of  retooval  to  be  confinned 

Sit  F.  Kelbfi  SoUcitoi^Greneral^  and  GteaveSf  in  rap- 
port of  the  order  of  sessions  (a)— The  examinations  are 
defective  for  not  shewing  a  service  imder  a  yearly 
hiring ;  but  a  preliminary  question  arises  whether  the 
appellants  are  in  a  situation  to  take  the  objection  under 

(a)  January  2l8t,  before  Lord  DenmaUf  C*  J.,  PaUefim  and  Cole' 
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ihe  geaerol  ground  that  the  ezaminatioDS  are  bad  on        1846. 
the  ftce  thereof5  when  there  are  particular  objectionB    i^Tou^ 
taken  to  the  examinations.     In  Begma  y.  Middktan  in  «• 

Tbelnhabitmte 

Tee$dak  (a)»  no  time  waa  spedfied  for  whioh  the  tene^  of 

ment  was  rented,  and  the  Court  held  that  the  objection  ^^^^^^^'^^ 
could  be  taken  under  a  general  ground  of  appeal  that 
the  eiEaminationa  were  bad  on  the  fiice  thereo£  In 
Bsguia  y.  Flaekton{b)t  the  want  of  statement  of  reair 
denoe  waa  allowed  under  the  general  ground  of  appeal, 
the  other  grounds  of  appeal  merely  raising  questions  of 
&ct  Here  the  pauper  states  in  her  examination, 
^  I  oontinned  in  that  service  fifteen  months,  and  then 
gave  a  month's  notice,  and  left  the  same,  and  rec^yed 
the  whole  of  mj  wages  during  the  whole  of  my  said 
sendee,  and  for  the  last  forty  days  thereof  I  resided 
and  al^t  in  my  master's  house,  in  the  said  parish  of 
Cheltenham."  It  is  not  alleged  that  ihe  sendee  wai 
under  the  yearly  hiring,  and  there  is  nothing  to  shew 
that  the  pauper  senred  the  last  three  months  under  the 
yeariy hiring:  Rtgmav.  Th(Reco9'daFofPointefraet{c)f 
lUgma  y.  PUhmgUm  {d)*  In  Begma  y.  8L  Sqndehre, 
Narihamptam  («),  the  examination  stated  that  the  panptf 
rented  a  house  firom  July  1839  to  July  1841,  and  paid 
the  whole  of  tiie  rent  during  tiiat  time;  which  was 
held  bad  beoauae  the  occupation  was  not  shewn  to  be 
under  sock  yearly  hiring.  The  Court  then  said,  that 
nothing  should  be  left  to  inference,  but  that  the  facts 
should  be  distinetiy  stated:  Regiua  y.  North  Bavejf{f\ 
Begma  y.  Old  8tTatford{g\  Begma  y.  Stanekigh  (A),  Be- 
gma  y.  fFynumdham  (i),  Begma  y.  SL  BauPs,  Caveni 
(A). 


(«)  10  A.  &  C.  68$.  (/)  2  Q.  B.  R.  500. 

(b)  2  Q.  B.  E.  636.  (^)  Id.  613. 

(e)  Id.  548.  (A)  Id  580. 

{d)  Antd,  VoL  l,p.  90.  (i)  I^-  ^^l- 

(«>  Id.  400.  (*)  Ante,  Vol  1,  p.  20. 
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1846.  The  expresdon^  that  the  pauper  reoeiTed  her  wages 

IlieduBXN    ^^^^^1^^  h^^  ^^^  service^  does  not  care  the  defect,  becauBe 

*•  the  word  "  said  "  has  been  held  merely  to  identify  the  per- 

of  son  or  thing  mentioned  with  what  has  gone  before,  but 

it  does  not  import  that  which  is  matter  of  description: 

Rex  y.  Martin  (a)f  Rex  v.  Majifield{b\  Bex  v.  C!heere(c), 

Reffina  t.  KtBerby  (d)y  and  Regina  v.  St.  Margarefif 

Westminster  {e)*     The  sessions  is  the  proper  tribunal 

to  decide  on  the  validity  of  the  examinations;  and  the 

sessions  haying  held  them  to  be  insufficient,  tiie  Court 

will  not  reyerse  that  decision:  Regina  v.  The  Recorder 

of  P&wtefrajct  {f\  Regina  y.  The  Justices  of  Kesteven  {g)y 

and  Regina  y.  BdkeweU  (A). 

The  jurat  is  defective  for  not  shewing  jurisdiction. 
The  exanunation  of  the  pauper  appears  to  have  been 
^'  taken  before  us,  two  of  her  Majesty's  justices  of  the 
peace,"  but  it  does  not  appear  to  have  been  sworn  before 
the  same  justices:  Regina  y.  Shtpston-upon^Stour  (t). 

As  tiie  examinant  in  the  case  was  a  markswoman, 
her  examination  should  appear  to  have  been  read  over 
to  her,  in  analogy  to  the  practice  in  tiie  case  of  affi- 
davits. [Coleridge,  J. — ^Every  examination  should  be 
read  over  to  the  examinant,  whether  he  can  read  and 
write  or  not.  There  is  a  rule  in  this  Court,  that,  in 
the  case  of  affidavits,  this  must  appear  to  have  been 
done ;  but  tiiere  is  no  case  which  says  it  must  appear  to 
have  been  done  with  examinations.  What  right  have 
we  to  impose  sucharule  upon  magistrates,  or  to  pre- 
sume they  have  not  taken  proper  pains  to  make  her 
aware  of  what  was  taken  down  ?] 

The  order  is  also  defective  witii  respect  to  the  adju- 


(a)  9  C.  &  P.  215.  (/)  2  Q.  B.  R.  548. 

(h)  Burr.  S.  C.  453.  (ff)  Ante,  Vol.  1,  p.  151. 

(c)  4  B.  &  C.  902.  (A)  Id.  571. 

(d)  ADte,  p.  26.  (i)  Id.  2d0. 

(e)  Ante,  p.  31. 
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dicatkm  of  the  settlemeiit  of  the  eon  Henry,  who  is  1846. 
there  described  to  be  the  child,  that  is,  legitimate  child,  rj^  qubsv 
ke^  V.  Toiktf(a),  Bex  y.  IFyhe(b\  whereas  the  ^^^^^^^ 
examinations  shew  hun  to  be  illegitimate.  The  order  _  of 
will  be  condnsiye  hereafter  on  the  appellants,  as  to  the 
son's  settlement ;  but,  inasmuch  as  he  is  illegitimate,  he 
only  retains  the  settlement  of  his  mother  up  to  the 
age  of  sixteen,  and  therefore  the  appellants  are  preju- 
diced by  the  order :  Rex  v.  Silchester  (c),  Bex  v. 
Headcom  (d),  Bex  y.  Woodchester  {e\  Bex  v.  HinsB^ 
worth  (/),  and  Bex  y»  Binegar  (g). 
.  The  examinations  are  also  defective  for  not  shewing 
that  proper  inquiry  has  been  made,  in  order  to  ascertain 
the  settlement  of  the  husband.  The  pauper  says,  '^  I 
neyer  knew  or  saw  any  relation  of  my  late  husband,  nor 
can  I  tell  to  yhat  parish  or  place  he  belonged.^  The 
examination  must  state  that  the  ordinary  sources  of 
information  respecting  the  settlement  of  the  husband 
haye  been  exhausted,  before  the  wife  can  be  removed  to 
her  maiden  settlements  In  Bex  y.  St  Matthew^  Beth'- 
7ud  Cfreen  (A),  it  is  said,  ^'  The  child's  settlement  fol- 
lows tiiat  of  its  &ther,  if  the  father's  can  be  found ;  and 
no  recourse  shall  be  had  to  the  mother's  settlem^it,  till 
that  of  the  fiither^s  can  be  traced  no  further."  In  Bex 
y.  SL  Mary,  Leicester  (t),  the  Court  expressed  an  opin- 
ion, that  before  a  child  could  be  removed  to  its  birth 
settlement,  inquiry  should  have  been  made  as  to  the 
settlement  of  the  parents.  And  in  Begina  v.  Leeds  (A), 
and  Begina  v.  Yehertofiif),  the  Coiurt  required  some 


(a)  Ant^,  p  42.  {g)  7  East,  377. 

\h)  Burr.  S.  C.  264.  (A)  Burr.  S.  0. 485. 

(e)  Id.  551.  (t)  3  A.  &  E.  644. 

(<Q  Id.  253.  [k)  Ant^,  Vol.  1,  p.  257. 

(0  Id.  191.  (0  Id.  476. 

if)  Cald.  42.  (m)  Cald.  39. 
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1846^        evidence  of  eearoh.    ThecaseBof  iSier  v. Bjftam  {m\  Beat 

iLduBBw    ^'  Hen^ngham  (a),  and  Rex  v.  Weiterhean  (4),  are  di«- 

_      «•  tingiuflhable,  because  in  those  cases  it  appeared  the  seA- 

SSIieliihabitanti 

of  tkment  of  the  husband  was  not  known;  andiiearT. 

OimwNfWAM.  £5,„j^„^|„j  (c)  passed  without  mndi  aEgumeat,  and  die 

ease  was  sent  back  to  sessions.  The  pseflamplian  u^ 
that  eveiy  man  has  a  plaoe  of  aeifctleaienty  which  oa 
marriage  is  communicaited  to  his  wi&5  and  thatpresaa^ 
tion  ought  to  berebuttedbefore  thewi&ean  beDeoaovad 
to  her  maiden  settlement ;  as  a  woman  by  marriage 
acquires  the  settlement  of  her  husband,  and  of  oouane 
loses  any  settlement  die  may  have  previously  acquired: 
Bex  V.  Sa^htonran-^he-Hill  {(i),  Bex  t.  St.  CHkw^'lh^ 
Fields  (tf),  and  Bex  v.  Waodtfinid{f).  [They  cited  ako 
St.  GUee  v.  SL  Margaret e^  fFetinmuier  (;).] 

AEUar  and  S^ffoonerf  contriL — In  Begina  v.  Middbkm 
in  Teeedmk  (A)  and  Begmm  v.  Floektsm  (t%  the  ofajeo- 
tions  were  admitted^  undar  the  general  gioimd  that  the 
ezaminatioBs  were  bad,  no  other  objeeldona  ef  a  techni- 
cal nature  having  been  taken.  In  Begma  ▼•  Stofk 
FUxpMne  (A),  the  Court  hel4  ibat,  where  technioal  eb" 
jectiens  were  taken,  the  parties  must  vely  on  these 
pointed  out,  and  could  not  nesert  to  the  general  gcoond. 
[They  were  stopped  as  to  this  point] 

Lerd  Diimman,  CL  J. — ^I  tUmik  it  is  an  important 
principle,  and  one  winch  should  aiowbe  weUundesstood, 
that  if,  besides  the  general  objjsotion,  partionlar  olgeo- 
tions  are  pointed  out  in  an  examination,  the  appellants 


(a)  Cald.  206.  (/)  CaUL  235. 

\h)  2  Bott.  108.  {g)  2  Bott.  107. 

(c)  13  East,  311.  (A)  10  A.  &  £.^8. 

((2)  2  B.  &  A.  162.  (0  2  Q.  B.  R.  535. 

(0  Burr.  S.  C.  2.  {k)  Id.  488. 
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«hdl  not  ATsU  themeelyeB  of  the  general  one,  to  insirt  1846. 
upon  other  defeote  which  they  have  not  pointed  out 
The  xeaaon  for  adhering  to  this  rale  is  obiionB;  for^ 
when  attention  is  called  to  »  particular  objection^  the 
respondents,  if  it  is  Talid»  may  admit  the  defect,  and 
abandon  their  order,  or,  if  they  think  it  inyalid,  may  go 
down  to  trial  anticipating  no  other. 

Here  the  first  ground  of  appeal  does  not  mention  the 
settiement,  but  raises  a  general  objection  to  the  suffi* 
eiency  of  the  examinations ;  then  come  two  grounds  of 
qypeal,  speeifying  partionlar  objections  to  the  same 
ezaminationa.  To  these  particular  objections,  there- 
fore, the  appellants  mist  be  ccmfined.  This  decision 
disposes  also  of  the  objeetion  to  the  jurat,  and  the  ques* 
tion  of  the  ezaminant  bring  a  Bonrkswoman. 

JMRUer  and  Spooner. — The  objection  to  the  order  is, 
that  it  desor3>es  dhe  son  Henry  as  Iqpltknate,  whereas 
the  escaminsftions  shew  him  to  be  illegitimate.  It  \$ 
ccmceded,  that  the  son  fdOows  the  settlement  of  the 
mother ;  and  if  his  settlement  should  come  in«  dispute 
hereafter,  it  woiJd  be  competent  for  the  parties  to  shew 
that  he  was  illegitimate,  because  at  the  age  of  sixteen 
a  diflSsrent  state  of  things  arises,  and  the  law  provides 
that  at  the  age  of  aixteen  an  illegitimate  child  shall  take 
Its  birth  settiement. 

As  to  the  soflSciency  of  the  examinatiims,  •on  the 
grouBd  that  they  do  not  disdoae  a  proper  search  after 
the  eettkment  of  the  paiqper's  husband,  the  rule  isWd 
down  in  1  Nolan,  29S<4th  ed),  that,  ^'although  the 
pauper  is  removed  as  a  married  w(»nan,  it  will  be  su£S- 
cient  to  prove,  in  support  of  the  order,  that  her  maiden 
settlement  is  in  the  place  to  which  she  is  removed ;  and 
the  other  side  must  shew  a  settiement  of  the  husband 
elsewhere  to  get  rid  of  it,  and  that  whether  he  is  living 


2M  NEW  SESSIONS  CASES, 

3 846,  or  dead;"  and  the  cases  cited  are^  BexY.  RifUm {a)yBex 

l^eQoBur  ^'  ^<x>^fi^^  (*)>  *^d  ifea?  v.  JBdisore  (c).     In  ilea?  v; 

»•  Yspyity  (rf),  Lord  EUenboroughy  C.  J.,  said,    "  K  the 

of  respondent's  parish  prove  enough  to  lanmch  a  prim& 

iBMiwaBAK.  ^^^  ^^^^^  of  settlement,  is  it  necessary  that  they  should 

pirove  more?"  Bex  t.  Harbertan{e)  is  a  decision  to 
the  same  effect,  and  the  authority  of  that  case  has  been 
supported  by  the  later  cases,  Rex  v.  ^S^.  Mary^  Bever^ 
iey(f)y  Begina  v.  8L  Margarefs^  Westminster  {g)^  and 
Begina  v.  Yeloertoft  (A).  It  does  not  appear,  from  the 
pauper's  examination,  that  her  husband  ever  gained  a 
settlement;  and  if  some  search  is  requisite,  it  vrould 
involve  questions  of  great  difficulty  to  say  what  amount 
of  search  would  be  requisite  under  the  particular  cir- 
cumstances of  each  case,  and  is  a  questicm  for  the  ses- 
eions  to  decide :  Begina  v.  Kenilworth  (t). 

Lord  Demikak,  C.  J. — All  the  objections  but  two 
have  been  disposed  of  in  the  argument  With  r^ard 
to  the  misdescription  of  the  son,  I  think  the  objection 
is  a  good  one.  In  the  first  place,  it  is  untrue,  and 
ought  not  to  be  stated ;  and  though  it  is  perhaps  difficult 
at  once  to  see  the  consequenoesi,  many  cases  might  be 
supposed  where  it  would  be  material,  as  thepariah  on 
some  future  occasion  might  find  itself  bound  to  sup- 
port him,  on  the  ground  of  his  being  legitimate,  when 
it  would  not  be  bound  if  he  was  not  so.  It  points  the 
parish  to  a  different  branch  of  inquiry  as  to  his  setder 
ment,  and  so  misleads  them.  It  is  no  answer  to  say, 
liiat  it  appears  fiK>m  the  examinations  that  he  was  bom 

(a)  Cald.  39.  (/)  1  B.  &  Ad.  201. 

\b)  Id.  236.  ig)  Ante,  p.  31. 

(c)  Id.  371.  (A)  Ant^,  Vol.  1,  p.  476. 

{d)  4  M.  &  S.  52.  (0  Ante,  p.  66. 

(e)  13  East,  311. 
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« 

before  marriage ;  I  ^  sot  think  that  parisheB  should  be         1846. 
allowed  to  spell  out  ezaminatioiiSy  in  order  to  obviate     ^^Tovnv 
mistakes  which  they  themselves  have  made.    Aeu'there-  _      ^' 
fore,  the  child  in  this  order  is  called  child  generally,  of 

that  must  mean  Intimate,  as  in  Regina  y,  Totley{a\  nviNosAv. 
which  is  an  untnie  description.  They  should  describe 
these  things  properly,  and  leave  nothing  to  the  chance 
whether  the  misdescription  will  prejudice  any  one  or 
not  The  other  matter,  as  to  the  sufficiency  of  search, 
introduces  a  question  of  considerable  general  import- 
ance, which  should  be  well  settled  in  practice,  and  we 
therefore  wish  to  consider  it 

Cur.  adv.  vult 

Lord  Denmak,  C.  J.,  now  delivered  the  judgment  of 
the  Court 

The  only  point  in  this  case  left  for  the  condderation 
of  the  Courts  is,  whether  it  is  competent  for  the  respond* 
ent  to  go  into  evidence  of  the  maiden  settlement  of 
the  wife,  without  some  more  proof  that  inquiry  had 
been  made  after  that  of  the  husband.  We  think  there 
should  be  some  understood  rule  on  this  subject^  and 
that  the  rule  is  properly  laid  down  by  Baylejfy  J.,  in.Bez  v. 
St.  Maryi  Beverley  Qi) — **  Where  the  respondent's  evi- 
dence makes  out  a  maiden  settlement,  and  contains 
nothing  to  shew  that  any  subsequent  settlement  which 
would  supersede  the  maiden  settlement  has  been  gained, 
that  constitutes  a  prim&  facie  case,  and  the  onus  of 
jHX)of  that  the  pauper  was  not  setded  there  lies  on  the 
appdlantB."  That)  we  think,  is  a  wholesome  rule,  and 
one  that  can  in  practice  be  easily  acted  upon,  and 
which  Mr.  Symons  has  stated  in  his  book  (c)  as  de- 
duoible  fiom  all  the  cases.    It  was  contended  in  argu- 


(a)  Ante,  p.  42.  (c)  Symons  on  Parish  Settle* 

(6)  1 B.  ft  Ad.  205.  tIementB,  p.  1 14. 


BuuiarcKAic. 
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1846.        me9t»  diftt  np  aathoritie0  were  cited  Ibr  ihe  iuimmk 

lie  QvsiiM  ^'^  ^'  ^^^^^^  («)>  but  there  are  abunchmee  of  aidior^ 
«•  .  ities  in  support  of  thii  view  to  be  foimd  boA  m  CflUfl^ 
of  cott  and  Burrow,    It  is  desirably  and,  in  f«et»  it  ii 

the  interest  (rf*a  parish  remoTinga  married  woman  to 
her  maiden  setd^nent^  to  make  inquiries  respecting  tin 
settlement  of  the  Imsband*  beosuse  upon  that  her  set- 
tlement must  gen^natty  d^poad;  but  if  nothing  but  tba 
maiden  settlement  appeaie.  tliai  is  a  jHJmft  fide  ow, 
Jji  Begina  v.  YelP€rti((ft{b),  something  was  said  about 
the  propriety  of  making  some  inquiry  f<»r  the  setde* 
ment  of  the  husband  before  removal;  lmt»  on  oeinflide^ 
atiosBf  we  adhere  to  the  cases  of  Bex  v.  ]Iarberim{b) 
and  Bex  v.  Si.  Mary,  Beverley  (c),  because  the  rule 
there  laid  down  can  be  easily  put  in  piaetioef  and  does 
away  with  baffling  and  difficult  questions  whidi  would 
otherwise  frequently  arisoi  as  to  what  amount  of  asvch 
has  baen  and  should  be  made  in  each  oase. 

Order  of  sessions  quashed,  except  ai 
to  the  illegitimate  duld. 


(  a)  18  East,  ^).  (h)  AnA,  Vol.  1,  p.  476. 
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Campbell  and  Another  v.  The  Queen.  j^.  i4/;i, 

( J»  Errory 

X  HC  prisoners  were  tried  before  the  recorder  of  the  a.  and  B.  wen 
borough  and  city  of  Chester,  on  the  14th  of  July,  1845.  J^^^Sto^nr 
The  indictment  consisted  of  two  counts.     In  the  first  oontalning  two 
count  the  prisoners  were  charged  with  stealing  in  a  itMlingint 
dwelling-house  money  above  the  value  of  £5.    In  the  Jj^tttli 
lasty  they  were  charged  with  simple  larceny.     The  re-  ^i^i!^^  **^ 
cord,  after  setting  forth  the  proceedings,  concluded  as  lanseny,  and 
follows:  ''That  the  sidd  Bobert  Campbell  and  John  was^^"t£y 
Haynes  are  guilty  of  the  felony  aforesaid  on  them  above  J^IljJ^  f^ 
chaiged,  in  the  form  aforesaid,  as  by  the  indictment  ten  yean /or 
aforesaid  is  above  supposed  against  them.    And  there-  ^orenid. 
upon  it  is  forthwith  demanded,  if  they  the  said  Bobert  of  error!  ^at  ^ 
Campbell  and  John  Haynes,  or  either  of  them,  have,  or  *^*  joJ:n»«it 
know  anything  to  say  wherefore  the  said  recorder  and  ather  the 
justice  ought  not  upon  the  premises  and  verdict  afore-  alleged  one 
said,  to  proceed  to  judgment  against  them,  who  nothing  J^^^^^'Si  wScb 
further  say,  unless  as  they  before  have  said,  and  by  the  caae  the  jndg- 

•^  ,      /  .  ment  was  bad 

said  recorder  and  justice  is  fully  understood.    It  is  con-  fyr  nncertaintj, 
sidered  and  adjudged  by  the  court  here,  that  the  said  haTiog  the^ 
Bobert  Campbell   and  John   Haynes  respectively  be  ^^'^^^}^ 
tran^rted  beyond  the  seas  to  such  place  as  her  Majesty,  ticolar  oonnt  in 
by  and  with  the  advice  of  her  privy  council,  shall  direct  which  wonld 
and  appoint,  for  the  term  of  ten  years.**  i?aSSd*a  ** 

The  points  relied  on  by  the  plaintiffs  in  error  were —  ^epar^  Mxmy 

*  "^  *  til       in  each  count, 

!•  That  it  does  Hot  appear  by  the  record  that  the  in  which  caae, 
judgment  was  given  upon  the  verdict  or  premises  in  the  foondbiitoM' 
record  mentioned,  or  for  what  reason  or  for  what  offence  ^^^^^ 
or  offenoes  it  was  given.  ^^»J^'!"*^ 

°  word  «  felony '* 

cannot  be 
treated  as  Domen  ooUeotimm. 
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1846.  2.  That  if  It  does  appear  at  all  for  what  ofienoe  it 

CAMmu.     ^^  ff^^^9  ^^  judgment  as  well  as  the  verdict  appearing 

V.  to  apply  to  the  last  count  of  the  indictment,  and  to  that 

The  QuBBN.  , 

count  alone ;  and  therefore  the  sentence  of  transportor 

tion  for  ten  years  is  ill^al  and  void. 

3.  That  it  is  at  least  uncertain  to  which  of  the  oonnts 
of  the  said  indictment  the  said  verdict  and  judgment 
apply.  And  it  is  therefore  uncertain  whether  the  plain. 
ti£b  in  error  have  not  been  sentenced  to  a  punishment 
not  warranted  by  law,  and  that  therefore  the  said  judg- 
ment ought  to  be  reversed. 

4.  That  it  does  not  appear  that  it  was  demanded  of 
the  prisoners  whether  they  or  either  of  them  had,  or 
knew  anything  to  say  why  the  said  recorder  ought  not 
to  proceed  to  judgment  agunst  them. 

JPwcoch  (with  whom  was  fF,  Yardky),  in  support  of 
the  writ  of  error. 

The  terms  of  the  verdict  leave  it  doubtful  whether 
the  jury  found  the  defendants  guilty  of  the  charge 
alleged  in  the  first  or  second  count  in  the  indictment 
It  is  in  the  singular  number,  ^'  guilty  of  the  felony  afore- 
said," and  is  therefore  equally  applicable  to  the  second 
count,  which  would  not  support  the  judgment,  as  to  the 
first  count,  which  would ;  and  this  uncertainty  vitiates 
the  finding  and  the  judgment  consequent  upon  it^  be- 
cause the  Court  will  not  in  its  discretion  apply  the  judg- 
ment to  that  coynt  in  an  indictment  which  will  support 
the  finding  of  the  jury:  (yC<mnell  v.  The  Queen  (a). 
There  is  nothing  on  the  record  to  contradict  the  suppo- 
sition that  part  of  the  judgment  may  have  been  awarded 
in  respect  of  the  ofienoe  contained  in  the  second  count ; 
and,  if  so,  then  judgment  has  not  been  given  on  any 
ohe  count  which  will  support  the  sentence  of  transport- 

(a)  11  C.  &  F.  165. 
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ation  for  ten  years:   Whitehead  v.  The  Queen  (a).      In         i846. 
aOmmUy.  The  Queen  (ft),  Parhe,  B.,  says,  "  The  pre-     ^IJ^J^^ 
sumption  is,  that  eveiy  count  in  an  indictment  imports  ^ 

on  the  face  of  the  record  a  separate  offence,  as  Mr.  Ju^ 
tice  BuUer  states  in  Bex  y.  Voung  {e)\  though  the  late 
Mr.  Justice  Taunian  intimated  a  different  opinion,  I 
tUnk  without  sufficient  ground,  in  Bex  y.  PoweU  {d)J* 
But  the  h»t  case  has  been  in  effect  oyermled  by  (fCen^ 
nett  V.  3%e  Queen  («)•  If  two  indictments  were  pre- 
ferred against  the  same  person^  one  charging  him  with  a 
compound  larceny,  and  the  other  with  a  simple  larceny, 
and  one  plea  to  both»  and  sentence  is  passed  for  the  fe« 
lony  aforesaid,  the  CSourt  cannot  say  on  which  indictment 
the  jury  find  him  guilty.  [Coleridffe,J. — The  general 
practice  18  for  a  defendant  to  plead  separately  and  be  tried 
separately  on  each  indictment]  In  CuUtfonTs  ease  (f) 
the  Court  expressed  an  opinion  that  a  person  might  be 
tried  on  two  indictments  at  once,  one  upon  a  coroner's 
inquisition,  and  the  other  on  a  bill  found  by  the  grand 
jury. 

fFadcSnt^ftm,  contriL— The  case  of  (yCannell  y.  The 
Queen  (e)  only  applies  to  misdemeanours,  and  the  rea-> 
scming  there  used  is  wholly  inapplicable  to  cases  of  felony. 
The  point  then  decided  was^  that,  in  an  indictment  for 
a  misdemeanour,  where  some  of  the  counts  were  bad 
and  the  judgment  was  for  the  offences  aforesaid,  the 
Court  was  unable  to  say  on  which  counts  the  judgment 
proceeded.  In  cases  of  felony,  it  seemsan  admittedrule 
of  law  that  a  person  can  only  be  charged  with  one 
offence  in  one  indictment,  and  there  is  nothing  from 
whidi  the  Court  can  infer  that  this  indictment  reUtes  to 


(a)  U  L.  J.,  N.  S.,  M.  C.,165.        (cO  2  B.  &  Ad.  75. 
(h)  11  C.  &  F.  295.  (e)  11  C.  &  F.  155. 

(c)  3  T.  R.  106.  (/)  6  Mod.  219. 
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1846.         teparafe  felonke.      Tindal,  C.  J.,  m  CfComneU  r.  The 
Campbbli^      ^een  [a\  eayi,  **  In  cases  of  felony  where  the  indict* 
V-  ment  contains  several  counts,  a  proceeding  altogether 

unknown  in  andent  times,  it  is  well  known  in  practice 
that  the  Yftrions  counts  have  been  introduced,  not  ibrthe 
purpose  of  charging  the  pris(«er  with  divers  and  distinct 
felonies,  but  for  the  purpose  of  meeting  any  difficulty 
which  might  arise  on  the  trial  fix)m  the  misdescription  of 
the  offence  in  a  single  count.^  Each  count  on  this  re- 
cord chaiges  the  same  felony,  but  described  in  the  first 
count  to  have  been  cpmmitted  under  aggravated  circum- 
stances, and  the  finding  of  the  jury,  which  is  admitted  to 
l^pply  to  the  whole  indictment,  is  in  effect  that  the  de- 
fendants are  guilty  of  the  whole  matter  chaiged  in  the 
indictment,  as  the  Court  held  in  Bex  v.  Powell  (6).  ,»It 
has  been  ai^gued  that  the  punishment  is  divisible,  and 
may  be  apportioned  on  each  count ;  but  in  fiict  the  seven 
years'  transportation  for  the  ample  larceny  is  included 
in  and  forms  part  of  the  sentence  on  the  first  count, 
which  will  support  the  judgment  that  has  been  giyen* 
[Coleridffe,  J. — The  jury  may  have  found  the  defend- 
ants guilty,  one  of  stealing  in  a  dweHing-house,  and  one 
out  of  it]  There  must  be  two  distinct  felonies  to  wap- 
want  any  such  finding  of  the  jury.  There  is  nothing  on 
the  record  to  shew  that  two  offences  have  been  oom- 
mitted. 

Jhxieoek,  in  reply. — The  practice  referred  to  by  Tbtdal, 
C.  J.,  will  not  supersede  a  rule  of  law  that  each  count 
in  an  indictment  imports  a  separate  offence.  In  an  in- 
dictment for  cutting  with  intent  to  murder  and  to  do 
grievous  bodily  hann,  the  prisoner  is  charged  with  two 
cfiences ;  and  if  judgment  was  given  for  the  felony  afore- 
said, the  Court  would  be  in  doubt  on  which  charge  the 

(a)  11 C.  &  F.  240.  '  (b)  2  B.  &  Ad.  75. 


ff. 
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jury  fonnd  hifii  guilty.  So,  stealing  in  a  dwelling-house  1846. 
above  the  Talue  of  5/.,  and  simple  larceny,  are  each  campbbll 
(fences  at  common  law ;  the  statute  only  adds  an  addi- 
tioiial  punishment  The  same  rule  prevails  in  criminal 
a6  in  civil  pleading.  In  TayUrr  v.  Cole  (a),  which  was 
an  action  of  trespass,  the  declaration  contained  two 
eoimts,  and  only  one  act  of  trespass  was  committed :  it 
was  held  that  the  plidntiff  was  not  entitled  to  a  verdict  on 
both  counts,  because  each  count  imported  to  be  for  a  dif- 
ferent trespass.  If^  therefore,  only  one  offence  has  been 
committed,  the  defendants  cannot  be  foimd  guilty  on 
both  counts  in  the  same  indictment,  and  it  is  left  uncer- 
tain on  which  the  jury  have  found  them  guilty.  If  two 
offences  have  been  committed,  then  part  of  the  sentence 
must  be  taken  to  attach  on  the  second  count,  and  the 
judgment  on  the  first  is  consequently  insufficient 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court — This  was  iin  indictment  against  the  two 
parties  who  now  appear  as  phuntifis  in  error,  charging 
them  in  the  first  count  with  stealing  in  a  dwelling-house 
above  the  value  of  5/1,  and  in  the  second  count  with 
stealings  without  saying  in  a  dwelling-house.  Two  dif- 
ferent punishments  are  assigned  by  the  law  to  the 
oflenoee  thus  stated.  The  verdict  was,  that  the  prisoners 
were  found  '' guilty  of  they«bny  aforesaid,"  (in  the  sin- 
gular  number).  It  was  objected  that  this  indictment 
charged  two  distinct  felonies,  each  of  which  was  liable 
to  a  punishment  distinct  from  the  other,  and  that  this 
general  yerdict  coidd  not,  therefore,  be  applied  by  the 
Court,  and  made  the  foundation  of  a  judgment     That 

(a)  3T.  R.  292. 
VOL.  n.  Y  N.  8.  C. 
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1846.        the  verdict  wHs,  ^^  guilty  of  one  felony ;"  and  it  wss  ob- 
cZimtL    j^®*^  that  the  Court  could  not  with  certainty  aay  of 
»•  which  of  the  two  felonies  the  prisoners  had  been  guilty. 

The  first  question  imder  these  curcumstances  is,  whether 
the  indictment  charged  one  felony  or  two  felonies.  The 
rules  of  civil  and  criminal  pleading  proceed  on  the  same 
principles.  One  declaration  which  contained  two  counts 
for  one  cause  of  action  would  be  bad  upon  demurrer: 
Shde  v.  Drake  (a).  It  was  therefore  usual  in  ciyil  plead* 
ing  to  introduce  the  word  ^'  other,"  to  shew  that  the 
causes  of  action  were  distinct  from  each  other.  That 
wor^  however,  was  never  introduced  in  indictments; 
and  a  second  count,  merely  containing  that  word  to  dis- 
tinguish it  from  the  other,  would  be  bad  on  demurrer: 
but  that  defect  is  cured  by  pleading  over,  Httmphriei  y. 
Bethily  (b),  though  it  appears  to  have  been  held  otherwise 
in  Bennett  v.  Verdun  (c) ;  but  in  Wiest  v.  Troles  (d)  the 
defect  was  held  cured  after  verdict :  Com.  Dig.  "Pleader,'* 
(C.  33),  and  Bac  Abr.  "  Pleas,"  (B.  1  >  AU  these  shew 
that  in  one  case  you  cannot  make  two  charges  extend  over 
the  same  declaration,  neither  can  the  same  offence  be 
charged  twice  in  the  same  indictment,  and  therefore  a  spe- 
cial demurrer  is  not  necessary  to  raise  this  objection  in 
criminal  cases:  and  we  think,  if  it  necessarily  appears  that 
there  are  two  counts  upon  the  same  charge,  the  objection 
might  be  taken  with  effect,  nor  would  the  insertion  of  the 
word  "  other"  shew  that  they  were  different  These  two 
counts  might,  for  anything  that  appears  on  the  face  of 
them,  describe  two  offences  of  stealing,  one  committed 
within  the  house,  and  the  other  out  of  it.  In  that  respect, 
therefore,  there  seemed  no  objection  to  the  indictment; 
but  the  argument,  that  there  cannot  be  two  coimts  on 
one  charge,  involves  the  consequenoe,  that,  if  the  charge 

(a)  Hobart,  295.  (c)  2  Lord  Raym.  841. 

(b)  2  Ventris,  198,  222.  (d)  1  Salk.  213. 
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appeared  on  the  face  of  the  record  to  be  the  same^  the        1846. 
indictment  would  be  bad  in  arrest  of  judgment  or  error.     ca.mpbkll 

Then  the  next  question  is,  what  is  the  effect  of  the  ver-    ^    Jf  • 
diet  and  judgment.  The  indictment  either  alleges  one  of- 
fence in  two  counts,  which  we  think  would  be  bad,  or  it 
alleges  two  offences  each  of  which  is  a  felony ;  and  the 
Teinfict  of  die  jury  is,  that  the  prisoners  are  guilty  of  the 
felony  aforesaid,in  the  singularnumber.  Still,  as  the  jurors 
have  found  only  one  offence  by  the  form  of  their  ver- 
dict, a  judgment  founded  on  such  a  verdict  would  be 
bad,  unless  the  word  ^'felony"  could  be  treated  in  this 
case  as  the  word  "  misdemeanour''  was  treated  in  Rex  v. 
P&weU  (a),  namely,  as  nomen  collectivum.     We  doubt 
whether  that  ca^e  can  be  considered  a  good  authority, 
and  certainly  do  not  think  that  the  word  ^'  felony"  can 
be  00  treated ;  and  the  jury  process  and  the  verdict  are 
insufficient  to  support  the  judgment,  unless  the  word 
"felony"  can  be  treated  as  nomen  collectivum.    Besides, 
even  if  so  treated,  the  prisoners  have  been  found  guilty 
on  one  count  only ;  therefore  no  judgment  can  be  given, 
88  the  Court  is  not  at  liberty  to  apply  at  its  discretion 
the  judgment  to  either  of  the  two  counts  ;  for  that  doc- 
trine of  the  power  of  the  Court  to  apply 'the  judgment 
to  that  particular  count  of  an  indictment  which  will  sup- 
port it  was  distinctly  repudiated  by  the  House  of  Lords 
in  the  case  of  CfConnell  v.  The  Queen  (b).  It  is  true  that 
there  were  bad  counts  in  that  indictment,  and  that  is  not 
the  case  here ;  but  still  it  is  dear  that  where  there  are 
two  ootints,  charing  offences  differently  punishable,  the 
Court  will  not,  on  a  general  verdict  of  guilty  of  one 
oflfence»  select  one  of  the  counts  on  which  to  enter  up 
ja^^ment,  assigning  of  its  own  authority  the  verdict  to 
that  particular  coupt 

(a)  2  B.  &  Ad.  76.  (b)  11  CI.  &  Finn.  155. 
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The  verdict  therefore  being  bad  for  unoertainty,  the 
judgment  must  be  set  aside,  and  a  yenire  de  novo  awarded, 
as  was  done  hj  the  Court  in  Rex  v.  HuggiM  (a). 

Judgment  accordingly. 


Ftb.  14.  The  Queen  w.  The  Justices  of  the  West  RmnfG. 

(In  the  matter  of  Vincent.) 

The  9  Geo.  4,     LfN  the  8th  of  March,  1845,  an  order  was  made  by  two 
enacts  that  the   justices  of  the  West  Biding,  which,  after  reciting  that 

Mary  Vincent,  the  wife  of  Pilcher  Vincent,  then  charge- 
able to  the  township  of  Huddersfield,  was  found  to  be 
an  insane  person,  and  that  the  parish  of  Liverpool  was  the 
place  of  the  last  legal  settlement  of  the  said  Mary  Vin- 
cent, directed  that  the  said  Mary  Vincent  be  removed  to 


churchwardeni 
and  overaeen 
of  a  parish  in 
which  any 
insane  person 
shall  be  ad- 
judged to  be 
settled  may 
appeal  to  the  

quarter  sessions  the  West  Kiding  Lunatic  Asylum;  and  that  the  sum  of 

lor  the  oonnty  . 

where  such        5s.  QJL  be  paid  weekly  by  the  overseers  of  the  poor  of 

order  shall  be 
made,  in  like 
manner  and 
under  like  re- 
strictions and 
regulations  as 
against  any 
order  of  re- 
moval   •    • 


the  parish  of  Liverpool  to  the  treasurer  of  the  said  lunatic 
asylum,  for  the  maintenance,  medicine,  clothing,  &a  of 
such  insane  person,  under  the  9  Geo.  4,  c  40,  s.  38. 

The  order  was  served  on  the  overseers  of  Liverpool  on 
the  13th  of  March,  and  the  next  quarter  sessions  for  the 

which  appeal 
the  justices  of 

the  peace  at  the  said  quarter  sessions  are  authorised  and  empowered  to  hear  and  deter* 
mine,  in  the  same  manner  as  appeals  against  orders  of  removal  are  now  heard  and  de- 
termined. Qiugrit  whether  the  provisions  of  the  4  &  5  Will.  4,  c.  76,  s.  79,  requiring 
twenty-one  days'  notice  of  the  order  of  removal  to  be  given,  and  thereby  extending  the  time 
of  appealing,  affect  appeals  under  the  9  Geo.  4,  c.  40,  s.  54. 


(a)  2  Ld.  Raym.  15S4. 


West  Riding. 
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West  Riding  were  held  at  Pontefract  on  the  7th  of       1846. 
ApriL     The  practice  of  the  West  Riding  sessions  is  to    TbTQuMN 
require  in  all  cases  of  appeaL  not  otherwise  directed  by    ^    5'  . 

5^^      .  .  .  /       TheJuBtioes 

mWs  ten  dear  days'  notice  in  writing  to  be  given  by  the  _  of  the 
party  appealing,  or  his  attorney.  The  appellants  did 
not  go  to  the  Pontefract  sessions,  but,  on  the  13th  of 
June,  notice  of  appeal,  with  the  grounds  thereof,  were 
served  on  the  derk  of  the  peace  and  the  two  justices  who 
made  the  order.  One  of  the  grounds  of  appeal  was, 
''that  the  order  was  bad  and  inoperative,  because  no 
copy  of  the  examination  on  which  it  was  made  was  sent 
by  post,  or  otherwise,  to  the  appellants." 

The  appeal  was  called  on  for  hearing  at  the  July  sessions 
held  at  Bradford  on  the  2nd  of  July,  when  the  respondents 
contended  that  the  appellants  could  not  be  heard  in  sup- 
port of  the  appeal,  because  they  came  too  late,  this  appeal 
not  having  been  entered  and  respited  at  the  Pontefract 
sessions,  which  were  the  next  practicable  sessions  after 
the  order  was  served.  The  sessions  decided  in  favour  of 
the  objection,  and  directed  the  appeal  to  be  struck  oilt 

A  rule  nisi  having  been  obtained  for  a  mandamus  to 
die  sessions  to  enter  continuances  and  hear  the  appeal 
against  the  above  order, 

San  and  Pashley  shewed  cause  (a). — There  is  some 
doubt  whether  section  54  or  60  of  the  9  Geo.  4,  c  40  (jb), 

(a)  Jan.  26>  before  Williams,  J.  tody  to  inquire  into  and  ascertain, 

(b)  Section  54  enacts,  tbat,  in  by  the  best  legal  evidence  that 
all  cases  where  any  person  shall  can  be  procured  under  the  cir- 
be  kept  in  custody  as  an  insane  cumstances  of  personal  legal  dis- 
penon  by  order  of  any  court,  or  ability  of  such  insane  person,  the 
by  his  Majesty's  order  subse-  place  of  the  last  legal  settlement, 
quent  thereunto,  it  shall  and  may  and  the  circumstances  of  such 
be  lawful  for  any  two  justices  of  person;  and  if  it  shall  not  appear 
the  peace  of  the  county  where  that  he  or  she  is  possessed  of 
anch  penoD  shall  be  kept  in  cus-  sn£Scient  property  which  can  be 
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1846.        is  the  appeal  claufle.  Begina  v.  i%p&y  (a)8eem8  to  oona* 
The  QvEXN    ^^  ^^  ^^  '^  ^^  60th)  and)  if  8o>  the  appellautfl  here  ha?e 

9. 

*ftK  ***     applied  to  his  or  her  maintenance,  peace  of  such  county,  who  shall 

Wist  Ridino.   ^  '^^^  ^'^^  ™^3^  ^  lawflil  for  be  respondent  in  such  ^pesl, 

such  two  justices  to  make  orders  which  appeal  the  justioea  of  the 
under  their  hands  and  seals,  upon  peace  assembled  at  the  said  ge- 
such  parish  where  they  adjudge  neral  quarter  sessions  are  hereby 
him  or  her  to  be  legally  settled,  authorised  and  empowered  to  hear 
to  pay  such  weekly  sum  for  and  detennine,  m  th$  mme  moa- 
hia  or  her  maintenance  in  such  ner  at  ofpeak  agakut  orden  af 
place  of  custody  as  one  of  his  removal  are  now  heard  and  de- 
Majesty's  principal  secretaries  of  tertnined, 
state  shall,  by  writing  under  his  Sect.  GO  enacts,  that  any  per- 
hand,  from  time  to  time  direct ;  son  or  persona  thinking  himself, 
and  where  such  place  of  settle-  herself,  or  themselves  aggrieved, 
ment  cannot  be  ascertained,  such  by  any  order  or  judgment  made 
order  shall  be  made  upon  the  or  given,  or  by  the  order  or  de- 
treasurer  of  the  county  where  termination  of  any  justice  or  jus- 
such  person  shall  have  been  ap-  -tices  of  the  peace  in  punoanoe 
prehended;  but,  if  it  shall  appear  of  this  act,  may,  within  four  es- 
that  such  person  is  possessed  of  lendar  months  after  such  order 
such  sufficient  property  as  afore-  shall  be  made  or  given,  eompUn 
said,  then  such  justices  shall  order  to  the  justices  of  the  peace  at 
and  direct  the  same  to  be  applied  the  general  or  quarter  sessions 
to  pay  and  satisfy  the  expense  of  of  the  peace  to  be  held  in  and 
the  maintenance  of  such  person,  for  the  county  wherein  the  of- 
in  the  manner  hereinbefore  di*  fence  shall  be  dommit^ed,  Uia 
rected:  provided  always,  that  the  person  or  persons  appealing  hav- 
churchwardens  and  overseers  of  ing  first  given  at  least  fourteen 
the  parish  in  which  they,  or  the  days'  dear  notice,  in  writing,  of 
major  part  of  them,  shall  adjudge  such  appeal,  and  the  nature  and 
any  insane  person  to  be  settled,  matter  thereof,  to  the  perscn  or 
may  appeal  against  such  order  persons  appealed  against,  and 
to  the  general  quarter  sessions  forthwith  after  such  notice  en- 
of  the  peace  to  be  holden  for  tering  into  a  recognisance  before 
•  the  county  where  such  order  some  justice  of  the  said  coan^, 
shall  be  made,  in  like  manner  with  two  sufficient  sureties,  ccm- 
and  under  like  restrictions  and  ditioned  to  try  such  appeal,  and  to 
regulations  as  against  any  order  abide  the  order  and  award  of  the 
of  removal,  giving  reasonable  no-  said  Court  thereupon ;  and  the  said 
tice  thereof  to  the  clerk  of  the  justices,  upon  due  proof  of  such 


(a)  4  Q.  B.  R.  711. 
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not  oompiied  with  the  proyisioiui  of  ^tmt  section,  by  en-        1846. 
teriog  into  the  requisite  reoognisanoes  to  try  the  appeal,    j^^  quuk 
[WiBia$ns9  J. — Was  that  objection  taken  at  the  ses-    «.   /'^ 
sions?]     That  is  not  material.    If  the  dedsion  of  the        of  the 
KBBums  was  nght,  though  upon  a  wrong  ground,  this 
Court  will  not  interfere  by  mandamus :  Regina  y.  The 
Juriioe9  of  the  Wat  Riding  {dy 

If  the  appeal  is  under  the  54th  section,  there  is  an  ob- 
jeodon  to  it  equaUy  condusiye,  thatthe  appeal  was  not  in 
time.  Hiat  section  provides  'Hhat  the  churchwardens  and 
overseers  of  the  parish  in  which  thp  justices  shall  adjudge 
any  insane  parson  to  be  settled  may  appeal  against  such 
order  to  Ihe  general  quarter  sessions  of  the  peace  to  be 
bdden  for  the  county  where  such  order  shall  be  made,  in 
like  maimer  and  under  Uke  restrictions  and  regulations  as 
tgainst  any  order  of  removal,  giving  reasonable  notice 
thereof  to  the  clerk  of  the  peace  of  such  county,  who 
shall  be  respondent  in  such  appeal ;  which  appeal  the 
juticea  of  the  peace  assembled  at  the  said  general  quar- 
ter seseioDs  are  hereby  authorised  and  anpowered  to 
hear  and  determine,  in  the  same  manner  as  appeals 
igakii|t  orders  of  removal  are  now  heard  and  determined.** 
It  will  {lErobably  be  contended  that  these  words  incor- 


Botiee  and  reoogiiisaiioe  hariag  shaft  have  been  leried  in  pur- 
been  i^ven  and  entered  into,  suance  of  such  order  or  deter- 
shall,  in  a  summary  way,  hear  mination,  and  shall  and  may  also 
and  determine  such  complaint  at  award  such  further  satisfaction  to 
SQcb  general  or  quarter  sessions  be  made  to  the  party  injured,  or 
of  the  peace  to  be  held  for  the  such  costs  to  either  of  the  parties, 
said  coon  ty,  or,  if  they  think  pro-  as  they  shall  judge  reasonable 
per,  adjourn  the  hearing  thereof  and  proper ;  and  all  such  deter- 
until  the  next  general  or  quarter  minations  of  the  said  justices 
■casiona  of  the  peace  to  be  holden  ahidl  be  final,  bin^ng,  and  eon- 
tat  tke  said  county,  and,  if  they  elusive  upon  all  parties,  to  ail 
see  caose,  may  mitigate  any  for-  intents  and  purposes  whatsoever. 
feitnre  or  inM,  and  may  order  (a)  2  Q.  B.  R.  706. 
any  money  to  be  returned  which 


Wmt  Ribimg. 
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1846.        porate  into  that  act  not  only  the  ^lactmentB  of  otha 

ThTQussN     statutes  which  were  in  foroeat  the  time  of  its  paamg,  bat 

^'  .        also,  from  time  to  time,  those  of  sabsequent  statutes 

Too  Jofltiocs 

of  the        But  it  ifl  dear,  ftom  the  use  of  the  word  ''  now,"  that 
that  is  not  so.     The  section  must  be  read  as  if  all  the 
provisions  in  force  at  that  time  were  especially  re-enaoted, 
according  to  the  rule^^yerbareIataine8sevidenturt''Aj^ 
y.  Stock  (a),  Begina  y.  SUoersides  {b\     And  theare  were 
many  statutory  enactments  relatiye  to  appeals,  th^ 
in  force;  viz.  the  13  &  14  Car.  2,  c  12,  s.  2,  that  the 
appeal  should  be  taken  to  the  next  sessions — 8  &  9 
Will.  3,  c.  30,  s.  6,  should  be  tried  by  the  quarter  see* 
rions  of  the  county  from  which  the  removal  was  made — 
16  Geo.  2,  c.  18,  8.  3,  that  interested  justices  shall  not 
act  in  the  determination  of  an  appeal — 9  Geo.  1,  c  7, 
s.  8,  as  to  notice  and  respite  of  an  appeal.  At  that  time 
there  were  three  cases  where  appellants  were  not  bound 
to  come  to  the  next  sessions:    1.  Where  they  had  not 
time  to  give  the  notice  required  by  the  sessions,  and 
then  ^'next"  was  construed  to  mean  *'nezt  practicable." 
2.  Where  they  had  time,  in  fact,  but  fiuled  to  give 
reasonable  notice ;  then,  under  the  9  Geo.  1,  c.  7,  s.  8, 
the  respite  was  a  matter  of  right    3.  Where  tiiey.had 
given  notice  in  time,  and,  as  a  matter  of  indulgence,  were 
allowed  to  respite.  The  practice  ofthese  sessions  requires 
only  ten  days'  notice  of  appeal.    In  this  case  twenly-fi  ve 
days  intervened  between  the  service  of  the  order  and 
the  April  sessions.  They  were,  therefore,  the  next  prac- 
ticable sessions ;  and  no  steps  having  been  taken  by  the 
appellants  then,  the  July  sessions  had  no  jurisdiction  to 
try  the  appeal:  Regina  v.  Sevenoaks  (c).     The  provi- 
sions of  tiie  4  &  5  WilL  4,  c  76,  are  wholly  inapplica- 
ble to  these  cases.     They  were  evidentiy  intended  to 

(a)  8  A.  ft  £.  405.  (6)  8Q.B.  R.40e. 

(c)  Ante,  VoLI,p.  596. 
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Apply  qnlj  to  appeals  between  two  paiishes,  otherwise        1846. 
this  absmdily  would  {oSLow :  acoording  to  section  79  of    xhe  Qussn 
that  act,  the  respondents  must  send  copies  of  the  eza-  v*  . 

jninationB.  Here  the  respondent  is  the  derk  of  the  of  the 
peaoe^  who  knows  nothing  of  the  removal  till  he  receives  *"*  wino, 
notiee  of  appeal  Besides,  that  section  would  make  it 
nfieessary,  to  keep  dangerous  lunatics  for  twenty-one 
days^and  even  more,  if  there  were  then  not  time  for  the 
^pellants  to  give  the  ten  days'  notice  of  appeal  required 
hj  the  rule  of  the  sessions;  Regina  v.  The  Justices  of 
Laneaehire  (a) ;  whereas  the  evident  policy  of  the 
9  OeOb  4,  c  40,  was  to  prevent  overseers  from  confining 
alunatio  in  their  own  establishments,  and  contemplated 
their  immediate  removal  to  the  county  asylum.  Besides, 
an  appeal  is  never  given  but  by  express  terms:  Bex  v« 
Haneon  (&),  Begina  y«  Stock  (c),  Begina  v.  The  Justices 
rfthefFestBidiagid). 

(hoennd^sA  Pickering^  contiiL — It  is  admitted,  that,  if 
the  appeal  is  under  the  60th  section  of  the  act,  the  ap« 
peilants  have  not  complied  witii  its  provisions,  by  enter- 
ing into  the  requisite  recognisances.  It  is  true  that  it 
is  eo.tceated  in  Begina  v.  Plxky{e\  but  that  was  not  the 
ler  consideration  in  that  case,  and  JZe^riitav.  77i« 
qf£lmi{f)  was  not  then  cited;  there  the  Court 
held  that  section  54  Applies  both  to  criminal  and  pauper 
famatice,  whereas  section  60  only  applies  to  the  formeiv 
Wherever  the  county  is  to  be  affected,  the  clerk  of  the 
peace  is  respondent)  Beginay.  8kifton.{g)^  and  is  there- 
foTB  interested  in  giving  notice  of  appeal  It  is  dear, 
that,  if  the  appellants  are  not  in  time  to  try  the  i^peal 

(a)  4  Q.  B.  R.  910.  («)  4  Q.  B.  R.  71U 

{b)  4  B.  &  A.  519.  (/)  2  Q.  B.  R.  680. 

{c)  8  A*  &  £.  405.  (J)  kntky  Vol.  1,  p.  350. 
<<l)  1  Q.  B.  R.  624. 
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1846.  rt  the  April  BcmoiDa,  they  aie  not  bound  to  eater  and 

,i;;72^^  respite  the  appeal  at  tho^e  fH^dom,  but  otherwise  they 

^*  ,  miiat  do  80 :  Bex  y.  The  Juaiicet  of  Devon  (a),  BepinaY. 


The,, ^ 

of  the  ^     JlieJutiices  of  Herqfordehire  (b),  Regina  y.  Sevenoakt  {e\ 

Bepwa  y*  The  Juoticee  of  Surrey  (i2);  and  therefore  the 

appdlante  here  were  in  time,  if  the  subsequent  statatei 

are  incorporated  in  the  B  Geo.  4,  c.  40 ;  if  not,  no  doubt 

they  were  too  late.  But  no  principle  is  more  thoroughly 

underatood  than  that  all  statutes  in  pari  materift  aie  to 

be  reiad  as  one  law :  Bac  Abr.  ''Statute,"  (L  3>    Itii 

olear  that  the  intention  of  section  54  was  to  put  these 

^^eals  on  the  same  footing  as  those  against  ordeis 

of  zemoyal,  and  subject  to  any  alterati<»is  whidi  they 

from  time  to  tunemight  undeigo*  The  words  '' arenow 

heard  and  determined"  apply  only  to  the  mode  in  whidi 

the  justices  are  to  exercise  their  powers.  This  is  dear  fiom 

subsequent  statutes  relating  to  lunatics^  in  whichitcannot 

be  doubted  that  theproyisionsof  the4&5WilL49C.76, 

are  incorporated.    The  1  Vict  a  14»  s.  2,  containH  an 

appeal  clause  in  preotsely  the  same  tenns  as  the  9  Geo. 

4|  0.  4O9  except  that  itaddsacondition^  by  providing  fiv 

notice  to  be  pyen  to  the  town-derk  of  a  borough  aflfect* 

ed  bythe  order.    So^in  the3&4  Viot  g.54»  e.£,whioh 

extends  the  power  of  appealing  to  guardians  of  an  unioQ 

or  parisL    It  will,  therefore,  be  extremdy  inQonnsteat 

if  all  these  statutes  are  not  coaastrued  together.   Inprin- 

dple  they  are  one  law :  StradOiag  y.  Morgan  (e).    £yen 

in  the  4  &  5  WilL  4,  c.  74,  the  time  of  appeahng  is 

only  extended  by  implioation;  it  is  still  detennmed  by 

the  13  &  14  Car.  2,  c  12,  and  it  cannot  be  disputed 

that  that  statute  is  incorporated  in  the  9  Geo.  4,  c  40L 


(a)  8  B.  &  C.  640,  n.  {d)  Ante,  p.  155. 

(5)  8  Dowl.  688.  (e)  I  Plowd.  206. 

(<;)  Ant^,  Vol.  1,  p.  695. 
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Mffimn  V.  The  Jutticea  cfLaneoikbre  (a)»  where  it  WM        1846. 
held  that  the  edditional  time  of  appealing  was  extended    xhTouuK 


to  the  oaee  of  snqpended  orden^  notwithstanding  theex-    ,,«.    7  *  ^ 

press  words  of  the  49  Geo*  3,  c  124,  is  a  strong  authority        of  the* 

in  &Toar  of  this  eonstruction^  and  is  confirmed  by  ibyma     "*^   idxko. 

T.  Sevenaaks  (b),  which  was  also  a  case  of  a  suspended 

Older.     Rtgina  y.  7%«  Leedt  and  lAoerpod  Canal  Com* 

pany(e)  shews  that  the  word  ''now,"  in  a  statute,  may 

be  extended  to  a  subsequent  change  of  circumstances^ 

snd  is  not  restricted  to  the  state  of  things  existing  at 

the  time  the  act  passed.    The  reason  that  parties  should 

haye  twenty-one  days  to  consider  whether  they  will  ap* 

peal  or  not  applies  as  strongly  to  the  cases  of  lunatics  as 

of  other  paupeis.  The  order  in  each  case  is  equally  con*> 

clusiye. 

Cur.  adv.  vult. 

Williams,  J.,  now  delivered  judgment. — ^This  was 
an  application  for  a  mandamus  to  the  justices  of  the 
West  Biding  of  Yorkshire,  to  direct  them  to  enter  con* 
tiauanoes  and  hear  an  appeal  against  a  certain  order  made 
by  two  justices  of  the  West  Biding,  directing  the  over* 
seers  of  a  certain  township  to  remoye  a  lunatic  pauper 
to  the  asylum  for  that  riding;  the  asme  justices  pro- 
oeeded  to  inquire  into  the  settlement  of  the  pauper,  and 
determined  it  to  be  in  the  parish  of  LiyerpooL  And 
tlie  Older  then  proceeded  to  direct  a  certain  sum  of  mo^ 
ney  to  be  paid  weeUy  for  the  maintenance  and  expenses 
cfihnt  pauper  in  the  lunatic  asylum.  Against  this  iiT^ 
der  there  was  an  sppeal,  and  the  questioa  is,  whether  or 
not  that  i^peal  was  in  time. 

The  order  was  made  on  the  8th  of  Maroh,  the  service 

(a)  4  Q.  B.  R.  910.  (b)  Ant^,  Vol.  1,  p.  595. 

(f )  7  A.  &  E.  671. 
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1846.        ^^  ^^  ^^  ^^^  0^  March,  and  the  next  seeeions  for  the 

J     -  West  Ridins^  were  held  upon  the  7th  of  April.   In  con- 

V.  frequence,  if  the  appeal  be  entirely  under  the  act  author* 

"^o/Sf "    ising  the  removal  of  paupew  to  lunatic  aaylumg,  (9  Geo. 

"West  Ridiko.  4^  ^  40),— there  being  an  express  provision  in  the  54th 

section  of  tiiat  act  that  appeak  under  it  *'  sht^  be  heard 
and  determined  in  the  same  manner  as  appeals  against 
orders  of  removal  are  now  heard  and  determiiied,''— if 
upon  that  statute  alone,  I  say,  the  appeal  depends,  upon 
the  present  occasion  the  appellants  were  too  late,  within 
the  9  G^o.  1,  c.  7,  and  the  justices  were  right  in  refusing 
to  hear  the  appeal.  But  a  question  arises  which  has 
not  arisen  before,  or  at  least  has  not  been  decided  by  the 
Court,  how  far  tiie  S4th  section  of  tiie  9  Geo.  4,  c.  40, 
directing  the  appeal  to  be  heard  and  determined  in  the 
same  manner  as  in  cases  of  orders  of  removal,  is  affected 
by  the  Poor  Law  Amendment  Act,  4  &  5  WilL  4, 
c  76,  and  especially  by  the  79th  section  of  that  act ;  be- 
cause, if  there  was  a  virtual  extension  of  the  time  for 
appealing  by  that  79th  section,  the  appellants  would 
have  been  in  time  by  appealing  to  the  July  sessions; 
though  they  were  not  in  time  if  the  appeal  was  regulated 
and  directed  by  the  9  Gea  1,  c.  7,  s.  8. 

The  meaning  of  the  case  of  JReffina  v.  TheJtutiees  of 
Lanc{i8hire{a)  is  this ;  that,  whereas  in  the  case  of  orders 
of  removal  imder  the  4  &  5  Will.  4,  parties  cannot  be  re- 
moved (unless  in  certain  cases,  to  which  I  shall  imme* 
diately  advert)  until  twenty-one  days  after  notice  in 
writing  has  been  given  to  the  parish  to  which  the  remo- 
val is  to  be  made,  that  is  virtually  an  extension  of  the 
time  of  appealing,  seeing,  that,  if  the  appellant  townshqi 
take  nineteen  or  twenty  days  to  consider  of  it,  they  then 
have  the  ordinary  time  to  give  their  notice  of  appeal, 

(a)  4  a  6.  tL  910. 
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p/t»  those  nineteen  or  twenty  days.     And  if  the  con-         i846. 
Btruction  of  the  79th  section  of  the  latter  act  does  pro-     x^Tqurbn 
dace  that  effect^  upon  the  present  occasion  the  appeal     ^  ;. 

JLIi6  Justices 

was  in  tiine>  and  the  justices  were  wrong  in  rejecting  the  of  the 
appeal ;  otherwise,  if  that  section  does  not  apply  and  ^'^^  Bjdino. 
there  be  not  a  virtual  extension  of  the  time,  for  a  direct 
extension  there  certainly  is  not,  the  4  &  5  Will.  4,  c  76, 
oontaining  no  provision  at  all  altering  the  time  for  ap- 
peal, and  it  is  done  virtually  and  inddentally,  (if  I  may 
so  express  it),  if  done  at  aUL 

Now  the  language  of  the  79th  section,  on  wUch  it 
all  depends,  (because,  although  the  question  may  be  one 
of  some  doubt,  it  lies  within  the  narrowest  compass) — 
the  79th  section  is  in  these  terms:  '^ No  poor  person 
shall  be  removed  or  removable  imder  any  order  of 
removal  from  any  parish  or  workhouse,"— -(that  means 
any  place  whatever  maintaining  its  own  poor;  because 
**  parish,"  by  the  interpretation  clause,  sect  109,  means 
all  places  tiiat  maintain  their  own  poor,  and  there- 
fore tiie  language  in  ordinary  understanding  must  mean 
in  a  workhouse  or  in  a  parish  or  other  place  mftintftining 
its  own  poor), — Such  poor  person  is  not  to  be  removable 
^^  by  reason  of  his  being  chargeable  to  or  relieved  there- 
in until  twenty-one  days  after  a  notice  in  writing  of  his 
being  so  chargeable  or  relieved,  accompanied  by  a  copy 
or  counterpart  of  the  order  of  removal  of  such  person, 
and  by  a  copy  of  tiie  examination  upon  which  such  order 
was  made,  shall  have  been  sent  by  post,  or  otherwise,  to 
the  parties."  When  I  come  to  attend  to  the  language 
of  that  section,  it  seems  to  me  that  it  is  utterly  inappli- 
cable to  the  present  case.  This  is  not  a  case  by  possi- 
hSltj  of  removal  £rom  any  parish  or  township  at  all; 
the  pauper  was  in  the  lunatic  asylum,  (that  is  the  very 
foundation  of  the  order  on  tiie  parish  of  Liverpool),  and 
oonsequentiy  was  irremovable  at  tiie  time;  and  these 
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provisions  are  wholly  inapplicable,     lliat  is  my  pre- 
sent impression ;  but  the  case  is  new  and  has  not  been 
••  decided*  and  I  do  not  think  it  fit  that  a  siiiele  Judge 

of  the  should  determine  this  questioii»  and  therefore  against 
MT  oiMo.  ^^  impression  I  intend  to  act;  if  the  parties  are  not 
satisfied  with  this,  which  I  will  not  call  an  opinion  but 
an  impression,  and  that  after  some  conrideration  of  the 
construction  of  the  act  of  Parliament,  as  there  is  no  other 
mode  of  rainngihe  question  but  by  ordering  the  man- 
damus to  go,  by  means  of  which  the  question  may  be 
raised  upon  the  return,  which  will  cause  the  whole  case 
to  be  considered  by  tiie  full  Court,  I  shall  do  so. 

I  shaU  therefore  make  the  rule  absolute,  though 
agunst  my  present  impresdon. 

Bole  absolute. 


BNB  OF  HILARY  VACATIOIT. 
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(Etotttt  of  HhutetCfi  ISenci)- 
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Ex  parte  The  Inhabitants  of  Llanbeblig.  AprU  21. 

JlJE A  COCK  moYed  for  a  certiorari  to  bring  up  an  This  Court  re- 

order  of  sessions  which  had  been  made  subject  to  a  case  certiorarfto'  ' 

in  an  appeal  between  the  above  parish  and  Llandy ftydog.  J™^  ^P;^^ 

The  order  was  made  on  the  14th  of  October,  1845 ;  "ons  made 

,        .         ^    ,  .            t.       .                    .                 ,      .       .  lubject  to  a 

and  notice  of  this  application  was  given  to  the  justices  case,  on  an  ap. 

on  the  11th  of  April,  1846.     On  that  day  the  parties  SumtlxmonSa 

applying  attended  at  the  Judges'  Chambers,  but  were  "'^^  *^  ^^ 

infonned  that  no  Judge  would  sit  there  till  the  15th.  though  the  ap. 

On  the  15th,  an  application  for  the  writ  was  made  at  tended  at  the 

chambers  to  Coieridgey  J.,  who  refused  to  grant  it,  and  bew^'ti^^e" 

referred  the  applicants  to  the  Court,  it  beincr  term  time.  i*??®»  ^J^^  ^^ 

'^^                                          .       .  failed,  in  consc- 

He  contended,  that,  as  the  first  application  at  chambers  qnenoe  of  the 

was  within  six  months  from  the  date  of  the  order,  the  ofaiudgethere 

applicants  ought  not  to  be  prejudiced  by  the  absence  ^^"i^^ 

of  a  Judge,  and  that  the  motion  might  be  made  nunc  pu«d* 
pro  tunc,  especially  as  it  was  with  the  consent  of  the 
chairman  of  the  quarter  sessions. 

WiOHTMAN,  J. — Unless  you  can  shew  me  some  au-» 
thority  for  the  Court  granting  a  certiorari  after  the  six 

VOL.  n.  Z  N.  8.  c. 
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1846.        months  have  elapsed,  I  cannot  do  it.    The  act  (a)  ex- 
^     ''pr      presslj  limits  the  power  to  grant  the  writ  to  wx  months 
The  Inhabitants  after  the  order  is  made. 

of 

Llanbbblig.  jj^g  refused. 

(a)  13  Geo.  2,  e.  18,  s.  5. 


April  29.  The  Queen  v.  The  Inhabitants  of  Ashbubton. 

The  56  Geo.  3,  yJ'iH  appeal  against  an  order  for  the  removal  of  John 
to  regulate  the  Waldron  £rom  the  parish  of  Manaton,  in  the  county  of 
piffUh^appren.  Devon,  to  the  parish  of  Ashburton,  in  the  sameooimty, 
ticca,  empowers  ^^  sessions  Confirmed  the  order,  subject  to  the  opinion 

jnsticestomako  ^  . 

an  order  for       of  this  Court  on  the  following  case ; — 

binding  out  a 

prentice,^^d  "^he  settlement  relied  upon  by  the  respondents  at  the 

:^*riquS^  ^  °f  t^«  »PP«^  7*«.»  aettlement  by  apprentioeehip 

to  sign  the  al-  in  the  appellant  parish,  in  support  of  which  the  respond- 

indenture  of  ents  put  in  evidence  the  following  documents;  namely. 

An  indenuire'^  the  order  for  binding,  the  indenture,  and  the  allowance 

recited  an  order   by  the  justices, 
for  binding,  al-      "^  •^ 

lowed  by  6.  B.  The  case  then  set  out  the  order  for  binding,  made  by  6. 
jl^ces  of  the  Burrington  and  R.  Palk,  two  justices  of  the  peace  actiDg 
S^o^the*'''  in  and  for  the  county  of  Devon,  dated  the  29th  day  of 
county  of  February,  1820,  and  the  indenture  bearing  the  same 

Devon,  and  the  _..         xi.  j«  j- 

allowance  at  the  date,  puiporting  to  be  made  m  pursuance  and  in  exe- 
^t^  was  '  cution  of  an  order  imder  the  hands  of  Gilbert  Buning- 
signed  by  the     ^on.  Clerk,  and  Robert  Palk,  Esquire,  two  of  his  Ma- 

same  persons,  '  '  '        i         » 

calling  them- 
selves justices  of  the  peace.  The  order  for  binding,  and  the  indenture,  bore  the  saoie  date : 
— Heldf  that  by  the  word  *'  such"  the  act  means  **  the  same/'  and  (Lord 2>efHilafi,  C.  J., 
dnbitante)  that,  by  a  fair  and  reasonable  intendment,  it  sufficiently  appeared  on  Uie  hot 
of  the  documents,  that  the  justices  who  signed  the  allowance  were  the  same  jostioea  ci  the 
county  who  made  the  order. 


EASTER  TERM,  9  VICT.  817 

jesty'a  justices  of  the  peace  acting  in  and  for  the  hun-         i846. 
dredofTeignbridge,  within  the  county  of  Devon,  bear-     ^    " 
ing  date  the  29th  day  of  February,  1820,  made  ac-  «• 

-.        ^       -  .  •  /»  1.1-^1     The  Inhabitant! 

cording  to  the  provisions  oi  an  act  passed  in  the  o6th  of  Abhburton. 
Geo.  3,  (c  139)9  intituled  ^^  An  act  to  regulate  the  bind- 
ing of  parish  apprentices,"  &c.  (a) 

At  the  foot  of  the  indenture  was  the  allowance,  as 
follows: — 

"  We,  whose  names  are  hereunder  written,  justices 
of  the  peace,  (whereof  one  is  of  the  quorum),  do  con- 
sent to  and  allow  the  putting  forth  of  John  Waldron 
an  apprentice,  according  to  the  intent  and  meaning 
of  this  indenture. 

"  G.  BURRINGTON, 

''  R.  Palk." 

The  appellants  objected  that  it  did  not  sufBciently 
i^pear  on  the  face  of  the  above  documents  that  the  par- 
ties who  signed  the  allowance  at  the  foot  of  the  in- 
denture had  l^ally  jurisdiction  so  to  do ;  because  it  did 
not  appear  id  the  said  allowance  that  they  were  justices 
of  the  peace  for  the  county  of  Devon.     The  sessions 

(a)  Sect.  1,  amongst  other  ly,  which  order  shall  be  delivered 
things,  enacts,  that  if  such  justices  to  such  overseer  or  overseers  as 
sbaO,  upon  such  examination  and  the  warrant  for  binding  such 
inquiry,  think  it  proper  that  such  child  apprentice  as  aforesaid ;  and 
child  shall  be  bound  apprentice  such  order  shall  be  referred  to  by 
to  such  person  or  persons,  such  the  date  thereof  and  the  names 
justices  shall  make  an  order,  de-  of  the  said  justices  in  the  inden- 
daring  that  such  person  or  per-  ture  of  apprenticeship  of  such 
SODS  is  or  are  fit  person  or  per-  child;  and  after  such  order  shall 
sons  to  whom  such  child  may  be  have  been  made,  such  justices 
I«operly  bound  as  apprentice,  shall  sign  their  allowance  of  such 
end  shall  thereupon  order  that  indenture  of  apprenticeship,  be- 
die  overseer  or  overseers  of  the  fore  the  same  shall  be  executed 
place  to  which  such  child  shall  by  any  of  the  other  parties  there- 
belong  shall  be  at  liberty  to  bind  to. 
such  cluld  apprentice  according- 

z2 
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1846.         held  that  the  jurisdiction  to  allow  sufficientlj  appeared 

j^^"2^N     ^°  ^^^  ^*^®  ^^  ^®  ^^^  documents,  and  confirmed  the 
^-  order  of  removal.     And  they  further  foimd,  from  the 

The  Inhabitants  ,  -     i    j»         i_         •j    n  i 

of  AsuBUBTON.  evidence  m  the  case,  including  the  said  allowance,  that 

in  fact  the  said  Gilbert  Burrington  and  Robert  Palk 
were,  at  the  time  thej  signed  the  said  allowance,  justioeB 
of  the  peace  for  the  county  of  Devon,  and  that  they 
were  the  same  justices  who  signed  the  said  order  for 
binding. 

Should  this  Court  be  of  opinion  that  the  sessions  were 
right  in  this  decision,  the  order  of  sessions  is  to  be  con- 
firmed ;  should  that  dedsion,  on  the  contrary,  be  held 
to  be  incorrect,  then  the  order  of  sessions  and  the  order 
of  removal  are  to  be  quashed. 

Greenwood  and  Merivak^  in  support  of  the  order 
of  sessions. — The  statute  56  Geo.  3,  c.  139,  does  not 
prescribe  any  form  of  allowance,  nor  is  it  requisite  that 
the  allowance  should  shew  jurisdiction  on  the  face  of  it, 
if  it  purports  to  be  made  by  the  same  justices  who 
made  the  order.  The  indenture  recites  the  order  for 
binding  to  have  been  made  by  justices  of  the  county  of 
Devon,  and  the  2nd  section  of  the  statute  requires 
that  the  allowance  should  be  by  the  same  justices.  Be- 
sides the  identity  of  names  and  dates,  no  other  justices 
could  have  allowed  the  indenture  without  committing  a 
breach  of  duty ;  and  the  case  finds,  that,  in  point  of  fact, 
the  same  persons  who  signed  the  allowance  also  signed 
the  order  for  binding.  In  Rex  v.  Countesthorpe  {a), 
(in  which  the  case  of  Rex  v.  Hinckley  (b)  was  cited),  it 
appeared  by  the  indenture  that  the  pauper  was  bound 
with  the  consent  of  two  justices  for  the  said  coanty, 
where  two  counties  had  been  previously  mentioned,  and 
the  allowance  was  by  the  justices  aforesaid;  and  the 

(a)  2  B.  &  Ad.  487.  (b)  1  B.  &  A.  273. 
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Coturt  held^   that,  putting  a  reasonable   construction         1945^ 

on  the  instrument,  jurisdiction  sufficiently  appeared.     JT'"^'^     ' 

\W%ghimany  J. — In  both  those  cases  there  were  words  9. 

of  reference.]    But  according  to  what  was  said  by  Lord  ofAsHBuii'roK. 

EUenborough^  C.  J.,  in  Rex  v.  Hinckley  {a),  the  justices 

must  be  presumed  to  have  read  the  indenture  before 

they  allowed  it ;  and  if  they  did  read  it,  they  must  have 

known  .they  had  no  authority  to  act  except  as  justices 

of  the  county  of  Devon. 

Rowey  contrL — The  words  of  the  statute,  ^'  such  jus- 
tices," do  not  necessarily  imply  the  same  justices ;  the 
expression  merely  describes  a  class,  and  does  not  indi- 
cate identity ;  two  other  justices  might*  have  made  the 
allowance.     The  form  of  the  allowance  does  not  depend 
on  the  statute  alone,  but  it  comes  within  the  general 
principle,  that,  where  a  statutable  power  is  exercised  by 
justices,  it  is  essential  to  the  validity  of  such  act  that 
their  power  and  authority  should  appear  on  the  face  of 
the  instrument,  and  nothing  ought  to  be  left  to  infer- 
ence.    The  identity  of  names  and  dates  is  not  sufficient 
to  supply  tiie  defect     This  rule  has  received  a  very 
strict  conetruction  in  several  cases :  Regina  v.  Shipstonr 
upan-Stour  (i),  Regina  v.  How  (c).     In  Regina  v.  Blox- 
ham  {d)  the  same  strictness  was  observed ;  and  in  that 
case  the  Court  held  that  the  defect  could  not  be  sup- 
plied by  reference  to  other  documents  annexed.     In 
Regina   v.    Stockton  (e),   an  order  of  removal,   which 
purported  to  be  made  on  complaint  before  two  jus- 
tices for  a  borough,  was  held  bad  for  not  alleging  they 
were  justices  acting  in  the  borough  at  the  time  of  the 


(a)  1  B.  &  A.  273.  (d)  Ant^,  Vol.  1,  p.  370. 

(h)  Ant^,  Yd.  1,  p.  230.  (e)  Ante,  p.  16. 

(c)  11  A.  &E.159. 
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1846.        complaint.     In  that  case,  as  well  as  the  present,  the 
'^T'X^jf     statute  did  not  prescribe  any  form  of  order. 

of  AsHBURTON.      Lopd  Dknman,  C  J. — This  is  a  judicial  act  of  very 

great  importance.  The  act  prescribes  that  several 
things  should  be  done :  the  justices  are  first  required 
to  make  the  order  for  binding,  and  then  to  allow  the 
indenture.  I  entertain  considerable  doubt  whether  it 
sufficientlj  appears  on  the  face  of  this  document  that 
these  have  been  done ;  but,  as  the  rest  of  the  Court  are  of 
a  different  opinion,  I  will  only  say  that  I  think  we  ought 
to  be  yery  carefiil  not  to  leave  anything  to  inference, 
where  it  is  necessary  that  jurisdiction  should  be  shewo. 

Patteson,  J. — If  the  allowance  of  an  indenture  were 
intended  to  have  validity  of  itself^  then  this  would  ap- 
pear to  be  insufficient ;  but  when  taken  in  coDJunction 
with  the  other  document,  I  think  the  case  is  very  dif- 
ferent. I  think  the  56  Geo.  3,  c  139,  means  that  the 
same  justices  who  make  the  order  for  binding  are  to 
allow  the  indenture,  so  that  the  words  ^^  such  justices " 
must  be  identical  with  ^^  the  same  justices ;"  and  the 
names  and  dates  being  the  same,  on  the  ordinary  pre- 
sumption that  all  things  are  rightly  done,  I  think  it 
sufficiently  appears  that  the  justices  who  allowed  this 
indenture  were  justices  who  had  jurisdiction  to  do  sa 

Williams,  J. — I  think  the  word  "  such*'  must  neces- 
sarily mean  ^*  the  same.**  It  appears  irom  the  indenture 
that  the  order  for  binding  was  made  by  justices  of  the 
county  of  Devon,  and  the  allowance  is  signed  by  persons 
bearing  the  same  names,  who  are  only  called  justices  of 
the  peace :  but  I  think  the  fair  intendment  is,  that  the 
justices  who  signed  the  allowance  were  the  same  justices 
of  the  county  of  Devon. 
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WiOHTMAN,  J. — I  am  of  the  same  opinion*     I  think        i846. 
the  fair  and  reasonable  intendment  from  these  docu-     xhTQufeBN 
ments  is,  that  the  justices  who  signed  the  allowance  ^' 

,.^  iij  ji  1  11  The  Inhabitants 

were  the  Justices  who  had  made  the  order,  and  there-  of  Ashburton. 
lore  had  jnrisdiotion  to  do  so. 

Order  of  sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  Keighlet.  ^pril  29. 

UPON  an  appeal  against  an  order  of  two  justices  of  The  examina- 

the  West  Biding  of  the  county  of  York,  dated  12th  portVfa Mtde- 

Fcbruary,  1845,  for  the  removal  of  Ann  Hird,  widow,  "^"tj^Jf ' 

and  her  two  children,  from  the  township  of  Idle,  to  the  alleged  that  an 

psrish  of  Keighlej,  both  in  the  West  Siding,  the  ses-  copy  of  which 

fflODS  confirmed  the  order,  subject  to  the  opinion  of  this  the'cxam^al' 

Court  on  a  case.  *^opO  ^^ 

"duly  stamp. 

James  Williams  said:  ^'I  produce  a  covenant  in-  ed/'—Heid, 
denture  of  apprenticeship,  bearing  date  the  20th  of  tion  wu  aaffid. 
Jnne,  1830,  made  between  Thomas  Hird,  therein  de-  St'forai^"!Sy 
scribed  as  Thomas  Hird  of  the  aire  of  15  years  and  5  part  of  the  in. 

_  ...  denture  or  exa* 

weeks,  son  of  a  settled  inhabitant  of  the  township  of  mination«»  and 
Baildon,  of  the  one  part,  and  Joseph  Lapish,  therein  tio^n^fr^'^^di 
described  as  Joseph  Lapish  of  Bingley,  stonemason,  of  ^'^t'Jl^n. 
the  other  part,  by  which  the  said  Thomas  Hird  was  denture  was 
boand  to  serve  the  said  Joseph  Lapish  as  his  apprentice  proper  time 
for  the  term  of  four  years  and  ten  months,  to  learn  the  l^l^^^J^' 
art  or  mystery  of  a  stonemason.     The  indenture  is  dulv  P«>^wioM  <>/ 

^      .^  ^    the  Stamp  Act. 

stamped,  and  purports  to  be  executed  by  the  said  Thomas 
Hird  and  Joseph  Lapish,  and  to  be  attested  by  Isaac 
Holmes  and  William  Goldsborough,  as  witnesses  to  the 
execution  thereof.     A  premium  or  apprentice  fee  of  6/. 
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1846.         is  stated  in  the  said  indenture  to  be  paid  with  the  eaid 

Tlie  QuBBK    apprei^tice,  by  order  of  Charles  Walker,  a  trustee  of 

-.  ,  ^\.        Christopher  Topham,  deceased/  out  of  the  charity. of 

The  Inhabitants  ,  ,  i  •         "n 

of  Kbiohlsy.  the  sud  Christopher  Topham,  left  by  his  will  to  pat 
out  children  apprentices  out  of  the  township  of  Baildon. 
I  received  the  indenture  from  Mr.  Scholefield,  of  Bail- 
don  aforesaid,  Mr.  Walker's  agent." 

A  copy  of  the  indenture  was  sent  by  the  respondents 
to  the  appellants  as  part  of  the  examinations,  but  such 
copy  did  not  in  any  manner  shew  whether  any  or  what 
stamp  was  impressed  upon  the  indenture. 

The  appellants  objected,  in  one  of  their  grounds  of 
appeal,  that  a  certain  document  sent  as  and  for  a  copy 
of  the  said  examinations  is  defective  on  the  face  of  it, 
inasmuch  as  it  does  not  shew  the  stamp  impressed  or 
the  time  of  its  being  impressed,  or  the  amount  of  stamp 
duties  paid  upon  a  certain  indenture  of  apprenticeship 
given  in  evidence  before  the  justices  who  made  the  said 
order  as  part  of  the  said  examinations,  and  in  the  said 
examinations  described  as  being  duly  stamped. 

The  sessions  overruled  the  objection,  subject  to  the 
opinion  of  this  Court  If  the  Court  shall  be  of  opinion 
that  the  said  objection  ought  to  have  been  decided  in 
favour  of  the  appellants,  then  the  order  of  sessions  and 
the  order  of  removal  are  to  be  respectively  quashed.  If 
the  Court  shall  be  of  the  contrary  opinion,  then  the  said 
order  of  sessions  is  to  be  confirmed. 

Pashky  and  Overendy  in  support  of  the  order  of  ses- 
sions.— The  examinations  disclose  a  good  settlement  by 
apprenticeship.  The  stamp  forms  no  part  of  the  in- 
denture; and  in  Bex  v.  East  Knoyk(a)  it  was  held, 
that,  where  parol  evidence  was  given  of  an  indenture 
which  waa  lost,  the  presumption  was  that  it  was  pro- 

(a)  Burr.  S.  C.  151. 
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perty  stamped^  cmtil  the  contrary  was  shewn.     In  Re-        i846. 
ffina  v.  AItemun{a)y  an  objection  was  taken  to  the     TheQuiiN 
examinations^  on  the  ground  that  it  appeared  at  the  ^' 

trial  that  one  of  the  witnesses  examined  before  the  of  Kbiohlby. 
justices  was  incompetent  to  ^ve  evidence  at  the  time 
he  was  examined ;  but  the  Court  presumed  that  the 
justices  had  acted  properly,  and  upheld  the  examina- 
tions. This  is  a  judicial  act^  and  the  Court  will  presume 
in  favour  of  all  being  rightly  done ;  Retina  v.  Silk* 
stone  {b);  and,  therefore,  that  the  indenture  when  pro- 
duced before  the  magistrates  was  properly  stamped:  and 
the  inquiry  is  preliminary,  as  the  examination  of  a  wit- 
ness on  the  voir  dire  as  to  his  competency.  In  plead- 
ing, when  a  deed  is  set  out  on  oyer,  it  has  never  been 
held  necessary  to  notice  the  stamp. 

Modi  and  J.  T,  Ingham^  contriL — Stamps  required 
for  indentures  of  apprenticeship  are  of  two  kinds: 
1.  The  deed  stamp,  or  duty  on  the  instrument;  2.  The 
premium  stamp,  or  ad  valorem  duty  on  the  premium 
Lixacted  for  with  the  apprentice.  In  the  former  case, 
the  stamp  may  be  affixed  afterwards;  but, in  the  latter, 
unless  affixed  within  the  time  required  by  the  statute 
8  Anne,  c  9,  the  indenture  is  absolutely  void :  Rex  v. 
Church  Hidme  (c).  The  allegation,  therefore,  that  the 
indenture  was  duly  stamped^  is  insufficient,  because  it  is 
consistent  with  that  statement  that  no  settlement  was 
gained.  The  examination  only  shews  that  the  in- 
denture was  duly  stamped  at  the  time  the  examina- 
tions were  taken,  but  it  must  appear  to  be  duly  stamped 
at  the  time  the  settlement  was  gained.  In  Rex  v. 
Crohe  (<f),  an  allegation  that  due  notice  was  given  was 
held  insufficient,  where  a  particular  form  of  notice  was 


(a)  10  A.  &  £.  699.  (c)  5  B.  &  Ad.  1029,  n. 

{b)  2  Q.  B.  R.  520.  {d)  Cowp.  26. 
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1846.        prescribed.  The  word '^  duly  "cannot  be  taken  to  convey 

The  QuBBN     ^^7  information  when  the  stamp  was  put  on  the  indent- 

«.  ,  !^\ ,        ure,  whether  at  the  time  or  within  a  limited  time  after- 

nie  Inhabitants 

of  Kbiohlbt.    wards.     In  Ex  parte  Janes  (a\  Witticans,  J.,  held,  that 

'^  duly  examined,"  in  a  conviction,  did  not  mean  that  the 
evidence  was  taken  on  oath.  The  examination  would  not 
be  valid  without  some  statement  that  the  indenture  was 
stamped;  and  tiie  witness,  in  swearing  to  the  &ct  that 
the  indenture  is  duly  stamped,  is  swearing  to  a  con- 
clusion of  law  as  much  as  if  he  had  said  the  pauper  is 
duly  setded,  or  is  now  chargeable,  which  has  been  held 
in  Regina  v.  High  BicMngtan  {b)  to  be  insuiBcient; 
and,  therefore,  the  examination  must  be  taken  as  if  the 
allegation  as  to  stamp  had  been  altogether  omitted. 

Lord  Denman,  C.  J. — I  am  very  much  for  compel- 
ling parish  officers  to  give  all  the  information  possible; 
but  I  cannot  agree  that  the  stamp  forms  any  part  of  an 
indenture  in  tiie  sense  that  it  must  be  copied ;  it  only- 
forms  part  of  the  indenture  for  the  purpose  of  making 
it  operative,  and  to  enable  it  to  be  gi^n  in  evidence. 
This  indenture  is  alleged  to  be  duly  stamped;  and  I 
think,  though  the  word  ^^duly"  will  not  help  an  imper- 
fect allegation,  prim&  facie  that  statement  gives  sufficient 
information  botii  as  to  the  fact  and  time  of  its  bdng 
stamped.  If  it  had  appeared  to  have  been  stamped 
afterwards,  and  was  said  to  be  duly  stamped,  that  would 
not  be  true :  and  as  to  the  argument,  tiiat  by  so  holding 
we  are  defeating  the  object  of  the  act,  which  intended 
tiiat  all  information  should  be  given,  I  do  not  think  we 
do ;  because,  if  parish  officers  would  act  with  common 
discretion,  they  might  iu  such  a  case  as  this  apply  to  the 
other  side,  and  then,  if  tiie  information  sought  were  re- 
fused, they  might  take  the  objection  as  to  the  stamp. 

(a)  Ante,  Vol.  1,  p.  3.  {h)  Ante,  VoL  1,  p.  121. 
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Patteson,  J. — I  had  at  first  some  doubt  whether        i846. 
this  all^ation  was  sufficient ;  but,  upon  consideration,  I     j^^  Qubbn 
do  not  think  that  the  stamp  forms  any  part  of  the  in*        .  y-  . 

,^  -^  *^.  The  Inhabitants 

denture  in  the  sense  that  it  should  be  copied.     **  Duly   of  Kbiohlby. 
stamped"  must  mean  that  the  indenture  is  stamped 
according  to  the  provisions  of  the  act  of  Parliament. 

Williams,  J. — As  the  stamp  never  is  and  never 
was  considered  to  form  part  of  a  document  to  which  it 
is  affixed,  but  is  only  requisite  in  order  to  render  it 
receivable  in  evidence,  I  think  this  statement  is  enough. 
The  word  "duly"  will  not,  it  is  true,  in  pleading,  help 
to  supply  that  which  ought  to  be  averred ;  and  if  it 
were  necessary  in  pleading  to  specify  the  performance 
of  certain  acts,  such  a  round  assertion  would  not  be 
sufficient.  Here,  however,  is  a  representation  by  one 
party  to  another,  that  a  certain  document  was  duly 
stamped ;  and  by  a  reference  to  the  Stamp  Act,  it  might 
easily  be  found  whether  the  instrument  was  properly 
stamped  or  not.  All  the  necessary  information  was 
given  as  to  the  circumstances,  so  that  it  might  be  easily 
ascertained  whether  a  settlement  had  been  gained. 

WiGHTMAN,  J. — I  should  havc  doubted  whether  the 
allegation  "duly  stamped"  would  have  been  sufficient^ 
if  I  had  thought  it  necessary  to  mention  the  stamp  at 
all ;  but  I  do  not  think  it  forms  any  part  of  tlie  deed 
or  examinations,  and,  therefore,  this  allegation  cannot 
be  considered  defective. 

Order  of  sessions  confirmed. 
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1846. 


^pril  29. 

A  copy  of  a 
certificate  of 
chargeabilitji 
in  the  form 
given  by  the  7 
&  8  Vict.  c. 
101 »  B.  69,  sent 
with  an  order 
of  remoTaly  and 
containing  a 
copy  of  a  note 
of  its  reception 
in  evidence  by 
two  josticesy 
the  dates  and 
names  of  the 
justices  and 
paupers  being 
thesame,  is  suf- 
ficient for  the 
Court  to  pre- 
sume the  iden- 
tity of  the 
paupers,  and 
that  the  certifi- 
cate had  been 
produced  be- 
fore the  re- 
movingjustices 
on  an  inquiry 
touching  their 
settlement. 


The  Queen  v.  The  Inhabitants  of  High  Bickington. 

v/N  appeal  against  an  order  of  two  justices,  whereby 
Ann  Ford,  wife  of  John  Ford,  and  Thomas,  Mary  Ann, 
Triphena,  and  John,  her  children,  were  removed  from 
the  parish  of  Atherington  to  the  parish  of  High  Bict 
ington,  both  in  the  county  of  Devon,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on 
a  case,  of  which  the  material  part  was  as  follows : — 

The  order  for  the  removal  of  the  above-named  paupers 
was  made  and  bore  date  the  13th  of  September,  1844, 
and  was  signed  by  **  John  Dene"  and  "  James  Whyte." 
It  was  duly  sent  by  the  overseers  of  Atherington  to  the 
overseers  of  High  Bickington,  together  with  the  ex- 
aminations on  which  the  order  was  made,  and  a  cer- 
tificate, of  the  same  date  as  the  order,  by  the  board  of 
guardians  of  the  poor  of  the  Barnstaple  Union,  of  the 
paupers'  chargeability  to  the  parish  of  Atherington,  as 
well  as  a  notice  of  chargeability,  dated  the  14th  of  Sep- 
tember, 1844.  The  examinations  bore  date  the  12th 
day  of  September,  and  purported  to  be  taken  by,  and  to 
be  sworn  **  before  us,  John  Dene  and  James  Whyte." 
They  contained  no  other  evidence  of  chaigeability. 

The  certificate  of  the  board  of  guardians  was  in  the 
usual  form,  with  the  following  note  at  the  foot  of  it: — 


"  This  certificate  was  received  in  evidence  l^  us,  two 
of  her  Majesty's  justices  of  the  peace  for  the  county  of 
Devon,  and  acting  therein,  the  13th  day  of  September^ 
1844. 

"  John  Dene, 
"  James  Whyte." 


-.^ 
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The  above  document  appeared  to  be  a  copy  of  the         i846. 
certificate  of  chargeability ;  the  signatures  were  copies,     t^Tqubbn 
and  the  place  for  the  seal  was  marked  with  the  letters  v- 

^  Thlb  Inhabitants 

"  {U  8.)  "  of  High 

The  parish  of  High  Bickington  appealed  against  this      >c"noton. 
order,  and  the  following  were  the  grounds  of  appeal 
material  for  the  consideration  of  the  case : — 

1.  That  the  examinations  contain  no  sufficient  evidence 
that  the  paupers,  or  any  or  either  of  them,  were,  at  the 
date  of  the  application  for,  or  making  of  such  order, 
chai^eable  to  the  parish  of  Atherington. 

2.  That  it  does  not  appear  by  the  said  examinations  that 
any  certificate  of  the  chargeability  of  the  said  paupers, 
or  any  or  either  of  them,  was  produced  or  proved  before 
the  justices  on  the  making  of  the  said  order  of  removal. 

At  the  trial  of  the  appeal,  it  was  admitted,  on  the  part 
of  the  appellants,  that  the  form  of*  the  above  certificate 
was  sufficiently  in  conformity  with  the  words  of  the  7  & 
8  Vict,  c  101,  s.  69 ;  but  objected  that  the  examinations 
did  not  sufficiently  shew  that  the  chargeability  of  the 
paupers  was  legally  proved  before  the  removing  justices; 
and  that  it  did  not  appear  by  any  legal  evidence  that  the 
paupers  named  in  the  said  copy  of  the  certificate  of  charge- 
ability  were  the  same  persons  as  those  touching  whose 
settlement  the  said  examinations  and  the  said  order  of 
removal  of  the  12th  and  13th  days  of  September,  1844, 
were  reep^tively  taken  and  made. 

The  sessions  overruled  both  these  objections,  but 
granted  a^  case  on  both  points. 

If  this  Court  should  be  of  opinion  that  the  sesmons 
were  right  in  overruling  both  the  objections,  then  the 
order  of  sessions  is  to  be  confirmed ;  if  not,  then  the 
order  of  removal,  and  the  order  of  sessions  confirming 
it,  are  to  be  quashed. 

Greenwood  and  Rowe^  in  support  of  the  order  of  ses- 
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1846.        rions. — Two  objections  are  taken  to  the  certificate  of  the 
rj^^Q^^    board  of  guardians :  first,  that  it  does  not  appear  on  the 

I  i^h-  ^*^  ^^  ^*  *^**  ^*  ^^  exhibited  to  the  remoTing  magis- 
of  High  trates  in  any  inquiry  touching  the  removal  of  the  paupers 
mentioned  in  the  order;  secondly,  that  there  was  no 
evidence  that  the  persons  mentioned  in  the  certificate 
were  the  paupers  mentioned  in  the  order  of  removal 
Neither  of  the  objections,  however,  are  tenable.  The 
form  of  certificate  given  by  the  act  has  been  followed, 
and  that  must  be  sufiScient.  Regina  v.  Skipstrm-upoH' 
Stour  (a)  will  be  relied  on,  where* it  was  held  that  in 
the  jurat  of  an  examination  of  a  pauper  it  must  appear 
to  have  been  taken  by  persons  having  authority  so  to 
do:  but  that  case  does  not  apply,  inasmuch  as  there 
is  no  jurat  to  a  certificate  by  a  board  of  guardians, 
nor  is  any  memorandum  or  exhibit  necessary  on  the 
face  of  it.  Its  object  is  to  give  information  to  the  op- 
posite party,  and  it  is  enough  if  that  has  been  done, 
whether  by  express  words  or  fair  inference.  In  this 
case  the  similarity  of  date  was  sufficient  to  lead  the  ap- 
pellants to  the  fair  presumption  that  the  certificate  and 
order  had  reference  to  the  same  inquiry :  Rex  v.  Thomp^ 
son  (6),  Rex  v.  Benwell  (c).  Rex  v.  Swallow  (d).  [As  to 
the  second  point,  they  were  stopped  by  the  Court]. 

Merwale^  contriL — ^It  is  clear  that  the  sessions  ought 
to  have  it  shewn  to  them  that  the  removing  justices  had 
some  evidence  of  chargeability  brought  before  them. 
Here,  however,  all  the  proof  they  had  of  it  is  a  paper 
purporting  to  be  a  certificate,  but  in  fact  a  copy  of  some 
other  document.  That  is  no  proof  that  a  certificate  of 
the  board  of  guardians  was  produced  before  the  removing 


(o)  Ant^,  Vol.  1,  p.  230;  (c)  6  T.  R.  75. 

6  Q.  B.  R.  119.  {d)  8  T.  R.  284. 

(6)  2  T.  R.  23. 
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justices^  or  that  it  was  produced  in  any  inquiry  touching         1846. 

the  settlement  of  the  paupers  mentioned  in  the  order,     xhe  Qubbn 

If  the  removing  justices  had  marked  the  ceilificate,  or  «• 

a  copy  of  it,  that  might  have  been  sufficient,  but  here       of  High 

there  is  nothing  which  can  serve  as  an  authentication  of     'c*'*'®^®'*' 

the  document.    It  is  said  that  it  is  sufficient  if  a  fair 

inference  may  be  drawn  as  to  the  identity  of  tiie  paupers^ 

and  that  there  is  such  inference  here  from  the  similarity 

of  names  and  dates  in  the  order  and  certificate.    The 

cases,  however,  are  against  such  inference.     In  Regina 

V.  Sh^tonrupon-Stour  (a),  it  was  held  that  identity  of 

name  was  no  proof  of  identity  of  person ;  so^  in  Regina 

V.  Stowford{V)  and  Regina  v.  Haw{c),  as  to  sameness 

of  date:  and  in  In  re  Tordoft{d)^  the  Court  rejected  all 

inferences. 

Rowe  mentioned  the  case  oi  Regina  v.  St.  Anne%  West-' 
minMter{e). 

Lord  Denman,  C.  J. — We  are  quite  satisfied,  without 
that  authority,  that  there  is  nothing  in  the  objection. 

Patteson,  Williams,  and  Wiqhtman,  Js.,  con- 
curred* 

Order  of  sessions  confirmed. 


(a)  Antd,  Vol.  1,  p.  230;  6        (e)  U  A.  &  E.  159. 
Q.  B.  R.  119.  {d)  Ante,  Vol.  1,  p.  171. 

(ft)  2  Q.  B.  R.  526.  (e)  Id.  p.  608. 
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Jpril  29.  The  Queen  v.  The  Inhabitants  of  Bradford. 

A  statement  by  vJN  appeal  against  an  order  of  two  juBtices  for  the 
officwaf?^  removal  of  Thomas  Bamett  and  his  wife  from  the 
union,  that  he    township  of  Steeple    Ashton,   in  Wiltshire,    to   the 

reheved  a  pan-  ^         ^  . 

per  ont  of  the  parish  of  Bradford,  in  the  same  comity,  the  sessions 
hands  on  ac      Confirmed  the  order,  subject  to  the  opinion  of  this 

conntofapar-    Q     ^^ 
ticnlar  town- 

ship  in  the  The  only  part  of  the  examinations  on  which  the 

union,  is  not 

snfficient  to  .  order  was  made  which  contained  any  evidence  of  charge- 
panper's^  ability,  was  as  follows : — 

chargeability  to 
that  township. 

Joseph  Applegate  said :  "  I  am  relieving  officer 
acting  under  the  board  of  guardians  of  the  Westbniy 
and  Whorwelsdown  Union,  and  for  the  district  of  the 
said  union  in  which  the  township  of  Steeple  Ashton  is 
situated.  I  know  Thomas  Bamett  and  Ann  his  wife, 
the  paupers.  I  have  paid  them  parish  relief  in  money 
for  upwards  of  a  year  now  last  past,  during  which  time 
I  have  paid  them  half-a-crown  weekly  and  every  week 
on  account  of  the  said  township  of  Steeple  Ashton,  to 
which  township  they  still  continue  chargeable ;  and  I 
still  pay  them  the  same  sum  weekly  on  account  of  the 
siud  township  of  Steeple  Ashton  out  of  the  money  in 
my  hands  belonging  to  the  said  township." 

One  of  the  grounds  of  appeal  was,  that  the  examina- 
tions contained  no  sufficient  evidence  of  chargeability. 

When  the  appeal  was  heard,  the  sessions  thought  the 
examinations  sufficient,  and  confirmed  the  order,  subject 
to  the  opinion  of  this  Court 

Hodges  and  Fitzgerald^  in  support  of  the  order  of  aes- 
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sioDfi,  cited  Regina  v.  Great  Bolton  {a)  and  Regina  v.         1846. 
Manchester  {b).  TJTS^iiiiK 

V, 

,,  X  V       T      i_     1       1  1  The  Inhabitants 

rasMeffi  contra. — In  both  those  cases  there  was  a  of  Braofoao. 
statement  of  the  pauper's  residence  in  the  relieving 
parish,  which  is  wanting  here.  [Patteson^  J. — How 
does  it  appear  that  any  relief  was  given  on  behalf  of  the 
respondent  township?  How  could  the  relieving  officer, 
who  is  the  officer  of  the  union,  say  on  account  of  what 
parish  or  township  the  relief  was  given  ?] 


Pbr  Curiam  (c), 


Orders  quashed. 


(a)  Kuih,  Vol.  1,  p.  636.  teson^  Williams,  and,  Wtghtman, 

(6)  Ante,  p.  15.  Jb. 

(c)  Lord  Denmarif  C.  J.,  Pat- 


Ex  parte  Lowe.  jlfa^  j^ 

1  HIS  was  an  application  for  a  mandamus  directed  to  The  8  Vict, 
the  justices  of  Worcestershire,  commanding  them   to  proviltei,  Uiat, 
hear  the  appeal  of  James  Lowe  against  an  order  on  him  in  rase  of  ap. 

^  "^  °  ^  peal  against  an 

for  the  maintenance  of  a  bastard  child.  order  in  baa- 

The  justices  had  refused  to  hear  the  appeal,  on  the  tative'  fath^  * 
ground  that  the  notice  of  his  having  entered  into  recog-  ^^Jj^^<^  * 

to  proaecnte 
the  appeal, 
shaU/orMtmM 
gt?e  or  lend  a  notice  in  writing  of  his  having  so  entered  into  such  recognisance  to  the 
woman  in  whose  fayour.the  order  shall  have  been  made,  and  that  the  sending  of  such  no- 
tice by  the  post  shall  be  snflBcient : — Held,  that  serrioe  of  a  notice  seventeen  days  after 
entering  into  the  recognisance  was  too  late. 

Where  personal  service  is  not  required  by  a  statute,  service  at  the  dweUing-hoose  is  suf- 
ficient. 

VOL.  n.  A  A  N.  8.  C. 
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1846.         nisances  was  insufficient  under  the  proTinons  of  the  8 
^T^       Vict.  c.  10,  8.  3  (a> 

LowB.  From  the  affidavit  on  which  the  application  was  made 

it  appeared  that  Lowe  entered  into  the  requisite  recogni- 
sanoes  on  Saturday,  the  I4th  March ;  and,  on  the  fol- 
lowing Monday,  a  notice  of  it  in  writing  was  given  to  a 
bailiff  named  Hay nes,  for  the  purpose  of  serving  it  on  the 
mother  of  the  child  Haynes  made  several  calls  on  the 
mother,  but  was  unable  to  serve  her  personally  with  the 
notice  until  the  31st  of  the  same  month,  when  he  did  so. 

Beadan,  in  support  of  the  application, — It  is  trae, 
that,  in  Begina  v.  The  Justices  of  Worcester  (b)^  the 
Court  held,  that  the  meaning  of  the  word  *' forth- 
with "  was  not  satisfied  by  a  service  after  nine  dajs, 
unless  there  were  explanatory  circumstances;  but  the 
facts  in  this  case  shew  that  the  earliest  time  when  the 
notice  could  be  served  was  the  31st.     [ As  to  the  mean- 


(a)  Section  3 :  **  And  whereas  respect  of  any  order  to  be  made 
power  is  given  by  the  said  act  (7  after  the  passing  of  this  act,  the 
&  8  Vict  c.  101)  to  the  putative  party  entering  into  any  such  re- 
father  to  appeal  against  an  order  cognisance  shall  forthwith  give 
made  upon  him  by  the  justices  in  or  send  a  notice  in  writing  of  his 
petty  session  assembledi  giving  having  so  entered  into  such  re- 
notice  of  appeal  as  therein  spec!-  cognisancetothe  woman  in  whose 
fied,  and  also  sufficient  security,  fiivour  the  said  order  shall  have 
by  recognisance  or  otherwise,  for  been  made,  and  unless  he  shall 
the  payment  of  costs,  to  the  sa-  enter  into  therecogniaaDcebefine 
tisfaction  of  some  one  justice  of  one  of  the  justices   who   shall 
the  peace,  be  it  enacted  that  the  have  made  the  order,  to  one  at 
condition  of  any  such  recognis-  least  of  such  justices ;  and  in  de- 
ance  shall  be  for  the  appearance  fault  of  this  giving  or  sending 
of  the  said  putative  father  at  such  such  notice  or  notices  as  afore- 
general  quarter  sessions  of  the  said,  the  appeal  shall  not  be  al- 
peace  as  is  required  by  the  said  lowed,  promded  that  the  sending 
act,  and  his  trial  of  the  appeal  of  such  notice  or  notices  by  the 
thereat,  and  the  payment  of  such  post  shall  be  taken  to  be  suffi- 
costs  as  he  shall  be  then  and  cient." 
there  ordered  to  pay;  and  that,  in  (6)  7  Dowl.  789. 


LOWB. 
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ing  of  the  term  "  forthwith/'  he  cited  Beffina  t.  Robifi'        1846. 
son  (a),  SpenceJey  v.  Robinson  (6),  and  Thompson  v.  Gib'       -g^  ^^ 
san{cy] 

C0LERIDOE9  J. — I  think  the  sesaions  have  done  per- 
fectly rights  The  aot  says,  that  a  party  entering  into  a 
reoogniaance  to  prosecute  an  appeal  Bhtll  forthwith  give 
or  send  a  notice  in  writing  of  his  having  done  so  to 
the  mother  of  the  child;  that  must  mean  without  such 
delay  as  cannot  be  satisfactorily  accounted  for;  and 
then  the  act  says,  in  effect,  you  need  not  trouble  your- 
self to  find  out  the  person  whom  you  seek  to  serve, 
but  send  the  notice  by  the  post.  Now,  there  does  not 
appear  any  reason  why  the  post  would  not  have  been 
sufficient  in  this  case;  but  another  mode  is  resorted  to. 
The  statute  does  not  direct  personal  service  at  all ;  and 
I  take  it  to  be  a  rule,  that,  where  personal  service  is  not 
required,  service  at  the  dwelling-house  is  suffident. 
That  was  not  effected;  and  it  seems  impossible  to 
say,  firom  the  time  that  elapsed  between  the  14th  and 
Slst,  that  there  has  been  a  compliance  with  the  act  of 
Parliament 

Rule  refused. 


{a)  12  A.  &  E.  672.  (b)  3  B.  &  C.  669. 

(e)  8M.  &  W.281. 
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May  2.  The  QuBEN  V.  The  Recorder  of  Kino's  Ltnn. 

An  order  of  re.  xN  Michaebnas  Term  last^  Metcalfe  had  obtained  a  rule 
Se^oiiowi^  ^^^  calling  on  the  recorder  of  the  borough  of  King's 
^°"V~f^'  ^y^^>  ^^  ^^  county  of  Norfolk,  to  shew  cause  why  a 
in  the  county  writ  of  Certiorari  should  not  issue  to  remove  into  this 
the  complaint  Court  an  original  order,  under  the  hands  and  scab  of 
^Sent  &^^'  *^^  justices  of  the  said  borough,  dated  the  18th  of  Au- 
of  the  pirish  of  gust^  1845  for  the  removal  of  Sarah  Wray,  widow,  and 

M.,  m  the  said  .  ,  .  jy  y 

borough,  onto  her  SIX  children,  from  the  parish  of  St.  Margaret,  in  the 

jiutices'in  and  ^^  borough,  to  the  township  of  Bowling,  in  the  parish 

^rougC^^t  ^^  Bradford,  in  the  county  of  York,  and  also  an  order  of 

S.  w.  (the  sessions  confirming  the  said  original  order  on  appeal  of 

pauper)  now  i./.-r>i. 

inhabits  in  the    the  ovcrsecrs  01  the  said  township  of  Bowling. 
SoTSit^iL^'         The  oripnal  order  was  in  the  following  form: — 

gained  a  legal 
settlement 

there,  and  is  "  Boro'  of  King's  Lynn,  in  the  county  of  Norfolk — 

chargeable  to  TTpon  the  complunt  of  the  churchwardens  and  oveiv 

we  thcTM^'juB-  ^^^  ^^  *^®  parish  of  St  Margaret,  in  the  borough 

tices,  upon  due  of  King's  Lynn  aforesaid,  unto  us,  whose  hands  and 

proof  made  i  i 

thereof,  as  well  seals  are  hereunto  set,  two  of  her  Majesty's  justices  of 

mmationrf^e  ^^  peace  in  and  for  the  said  borough,  (one  whereof 

upon^oath*«»  ^^)*  *^**  Sarah  Wray,  widow,  and  her  six  children, 

otherufiie,  and  to  wit,  &c,  now  inhabit  in  the  said  parish  of  St.  Mar- 

upon  due  con- 
sideration had     garet,  not  having  gained  a  legal  settlement  there,  and 

do  a^jud^Se*  *^*  ^^^  ^^  Sarah  Wray  and  her  said  six  children  are 
"|2®*®^*™»  now  actually  chargeable  to  the  said  parish  of  St.  Mar- 

wUe  adjudge 

that  the  lawftil 

settlement  of  ^e  said  S.  W.  is  in  the  township  of  B.,  &c.    Given  under  oar  hands 

and  seals,  &c. : — Held,  1.  That  it  sufficiently  appeared  that  the  justices,  when  tfae7  made 

the  order,  were  acting  within  their  jurisdiction. 

2.  That  it  was  to  £»  fairly  intended,  from  the  words  used  in  the  order,  that  all  the  evidence 
was  received  upon  oath. 

3.  And  that  the  adjudication  as  to  the  settlement  was  upon  proper  evidence. 


Lynn. 
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gaiet:    we  the   said  justices,   upon    due  proof  made         i846. 
thereof-   as  well  upon  the   examination    of  the  sdd     TheQuBBN 
Sarah  Wray,  of  Sarah  Harrison,  and  of  James  Hub-         J- 

r  \    1.1        .  The  Recorder 

bard,  upon  oathy  as  otherwise^  and  likewise  upon  due  of  Kino's 
ooDsideration  had  of  the  premises,  do  adjudge  the 
some  to  be  true ;  and  we  do  likewise  adjudge  that  the 
lawful  settlement  of  them  the  said  Sarah  Wray  and  her 
said  children  is  in  the  township  of  Bowling,  in  &c. 
We  do,  therefore,  require  you  the  said  churchwardens, 
&c  Given  under  our  hands  and  seals,  this  18th  day  of 
August,  1845. 

Robert  Pilcher,  Mayor,  (l.  s.) 

John  Wayte.  (l.  s.)** 


The  order  of  sessions  confirmed  the  above  order  of 
justices,  with  40«.  costs  to  be  paid  by  the  appellants  to 
the  respondents. 

Palmer  now  shewed  cause.  —  Three  objections  are 
taken  to  the  original  order :  I.  That  it  does  not  appear 
on  the  face  of  it,  that  the  justices,  when  they  made  it, 
were  acting  within  their  jurisdiction.  2.  That  the 
justices  appear  to  have  received  evidence  not  taken  on 
oath.  3.  That  there  is  no  proper  evidence  on  which 
the  magistrates  who  made  the  order  inquired  into  or 
adjudged  the  place  of  settlement. 

Ab  to  the  first  objection,  which  goes  to  the  juris- 
cBction,  the  margin  of  the  order  contains  a  venue; 
and  it  cannot  be  said  that  there  is  any  ambiguity  as 
to  the  place  from  or  to  which  the  order  is  to  go. 
Beffma  v.  TTie  Inhabitants  of  Casterton{a)  is  directly 
in  point.  There  Lord  Denman,  C.  J.,  in  delivering 
judgment,  refers  to  the  case  of  Rex  v.  HoJbeck  (b), 

(a)  Ant^,  Vol.  1,  p.  449.  (6)  Burr.  S.  C.  198. 


Ltnn. 
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1846.        where  Lee^  C.  J.^  is  reported  to  have  said,  ^^  I  take  it 

The  QuBiN     ^  ^  settled,  that,  in  orders,  the  mai^in  is  to  be  oon- 

^  ^'    3      sidered  as  part  of  the  order,  and  a  dain  dear  refer^oe 

The  Recorder  ,  \  '  t«-*- 

of  Kino's  to  it  sufficient."  In  Regina  y.  Stockton  {a)y  the  same 
principle  was  adopted,  though  the  order  in  question 
was  held  bad,  because  there  were  no  words  of  refer- 
ence, or  otherwise,  from  which  it  could  be  inferred  that 
the  justices  were  acting  within  their  proper  jurisdic- 
tion. Here  are  the  words  ^^  justices  in  and  for  the 
said  borough,"  and  the  borough  meant  is  specified  in 
the  margin. 

2.  Enough  is  stated  from  /vdiich  it  may  be  inferred 
that  the  adjudication  in  the  order  was  made  on  evi- 
dence taken  upon  oatL  -  In  2  Nolan,  p.  222^  4th  ei, 
it  is  said^  *^  If  the  order  profess  to  be  made  *  upon 
due  examination,'  without  sajing  'upon  oath,'  it  is 
suffident;  for,  in  an  order,  it  shall  be  intended  to 
be  upon  oath  ....  So,  if  it  profess  to  be  made  upon 
examination  of  the  premises  upon  oath,  and  other  cir- 
cumstances, it  is  suffident,"  referring  to  the  case  of 
Rex  V.  Bagworth  (ft),  where  the  words  last  noentioned 
are  used,  and  are  exactly  equivalent  to  those  in  the  pre- 
sent order.  It  is  contended  that  the  term  '^  otherwise" 
may  refer  to  evidence  taken  not  on  oath :  such,  how- 
ever, is  a  forced  construction,  and  is  (4>posed  to  nume- 
rous authorities,  which  shew,  that,  where  any  intend- 
ment at  all  is  to  be  made,  it  is,  in  the  case  of  orders,  to 
be  made  in  their  favour:  Rex  v.  The  Undertakers  of 
the  Aire  and  Colder  N(wiffaUim{c),  Rex  v.  Farru^-- 
don  {d)y  Rex  v.  Daman  (e),  Rex  v.  Kempson  (/),  Rex  v. 


(a)  Ante,  p.  16.  (d)  Id.  471. 

(6)  Cald.  179.  (e)  1  Chitt.  R.  155. 

(c)  2  T.  R.  6G6.  (/)  Cowp.  241. 
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Gbs$ap  (a).     In  Rex  v.  Eriih  (i),   where  it  distinctly       ^^846.  ^ 
appeared  that  the  justices  had  admitted  hearsay  evi-     The  Quun 
dence  of  a  matter  of  fact,  their  order  was  quashed,    ^h^  lUcorder 
Here,  however,  it  cannot  even  be  inferred  that  they      of  Kino's 
have  done  so.     It  is  said  that  it  is  consistent  widi  the 
order  tiiat  all  the  evidence  on  which  the  adjudication 
of  the  justices  proceeded  was  given  '^  otherwise"  than 
on  oath;  in  other  words,  that  they  received  no  legal 
evidence.      [Coleridgey  J. — This  point  was  decided  in 
Bex  v.  Luffe  (c).] 

3.  The  order  must  be  read  altogether,  and  then  it 
cannot  fail  to  appear  that  the  adjudication  upon  all  the 
matters  before  the  justices  was  upon  the  same  evidence; 
and  that,  on  a  fidr  and  reasonable  construction,  the  evi- 
dence as  to  the  setdement  of  iJie  paupers  was  upon 
oath^  as  well  as  of  their  inhabitancy  and  chargeability: 
Rex  V.  Crisp  (rf). 

Dundas  and  Metcalfe^  contriL — As  to  the  first  objec- 
tion, the  controversy  is  not  whether  the  persons  who 
made  the  order  were  justices  of  tiie  borough,  or  have 
snfficientiy  described  themselves  as  such,  but  whether 
they  snfficientiy  appear  to  have  been  acting  within  their 
jurisdiction  when  they  made  it.  The  earlier  part  of 
the  order  is  sufficient,  as  it  is  not  contended,  that,  calling 
the  venue  in  the  margin  in  aid,  the  complaint  does 
not  appear  to  have  been  received  within  the  proper 
jurisdiction;  but  it  is  still  consistent  with  what  is  stated^ 
that,  afler  the  complaint  was  received,  the  justices  went 
out  of  the  borough,  and  were  out  of  it  at  tiie  time  they 
made  the  order.     Reffina  v.  Castertan  {e)  is  in  favour 

(a)  4  B.  &  A.  616.  (d)  7  East,  389. 

(b)  8  East,  639.  (e)  Ante,  Vol.  1,  p.  449. 
(e)  Id.  193. 
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1846.         of  this  objection.     There  the  order  was  held  good, 

The  QuEBN    ^®<^ufl®  there  were  words  of  reference,  in  speaking  of 

^      »•     ,      the  time  when  it  was  made,  to  the  venue  in  the  mar- 

The  Recorder 

of  King's  gin;  and  it  was  on  this  that  the  judgment  of  Lord 
Denman,  C.  J.,  proceeded.  And,  in  Regina  v.  Stack- 
ton  (a),  the  objection  now  insisted  upon  was  alluded  to 
by  Patteson,  J.,  in  his  judgment,  and  the  order  was  set 
aside. 

Secondly,  it  is  impossible  to  read  this  order,  without 
seeing  that  there  was  evidence  taken  on  oath,  and  also 
other  evidence  taken  "  otherwise"  than  on  oath.  Sex 
V.  Luffe  (b),  which  seems  a  strong  authority  against 
this  objection,  has  been  indirectly  overruled  by  Medina 
V.  Wroth  (c).  There  the  words  used  were,  "  having 
heard  the  evidence  of  such  woman  upon  oath,  and 
such  other  evidence  as  she  has  produced,"  and  Wtght- 
,  man^  J.,  held  the  order  bad,  because  it  contained  no 
statement  that  ^'such  other  evidence"  was  on  oath. 
l^Coleridge,  J. — Rex  v.  Luffe {b)  was  not  cited  in  that 
case;  and  therefore  I  should  not  overrule  a  judg- 
ment of  the  full  Court  in  compliance  with  that  deci- 
sion.] 

The  third  objection  raises  a  question  of  construction; 
and  it  is  submitted,  that,  on  reading  the  order,  it  does 
not  appear  that  the  justices  made  their  adjudication  as 
to  the  settlement  of  the  paupers  on  any  evidence  what- 
ever; or,  at  any  rate,  it  may  have  been  that  the  adjudi- 
cation was  made  on  evidence  altogether  independent  of 
that  which  is  stated.  No  intendment  should  be  made 
either  way :  Rex  v.  Stepney  (d). 

Coleridge,  J. — I  think  this  rule  ought  to  be  dia- 


(a)  Ante,  p.  16.  (c)  Ante,  Vol.  1,  p.  494. 

(b)  8  East,  193.  (d)  Burr.  S.  C.  23. 
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charged.     As  to  the  two  last  points,  the  Court  seems  to 
me  to  be  concluded  by  previous  authorities.     The  same 
objection  as  ^hat  last  made  arose  in  Regina  y.  Bother- 
ham  {a);  and  though  not  much  pressed  in  that  case,  still 
it  may  be  presumed  that  it  would  not  have  been  relin- 
quished if  considered  tenable ;  besides,  it  was  observed 
by  two  of  the  Judges  in  the  course  of  the  aigument, 
that  the  form  of  the  order  to  which  the  objection  was 
taken  followed  the  form  given  in  Archbold,  and  also  in 
Barn's  Justice  by  D^Oyly  and  Williams,  which  is  en- 
titled to  great  consideration,  as  a  work  of  much  au- 
thority.    Lord  Denmauy  C.  J.^  too,  in  his  judgment, 
said,  in  reference  to  the  same  point,  '^We  certainly 
should  not  be  induced,  upon  slight  grounds,  to  overturn 
a  form  of  proceeding,  which- we  have  reason  to  believe 
has  been  established  by  the  usage  of  very  near  a  cen-* 
tury.''     As  to  the  second  point,  I  said  I  could  not  over- 
rule the  case  of  Rex  v.  Luffe  (b) ;  and  imless  the  present 
could  be  distinguished  from  it»  it  would  be  decisive. 
Regina  v.  Wroth  (c)  was  cited  as  opposed  to  it ;  but  that 
case  would  probably  never  have  been  decided  as  it  was, 
i£Rex  V.  Luffe  (&)  had  been  brought  to  the  notice  of  the 
Court.     An  attempt  was  then  made  to  distinguish  that 
case  from  the  present,  by  saying,  that,  as  in  that  case 
part  of  the  evidence  was  clearly  bad,  the  Court  must  have 
intended  in  favour  of  the  rest  of  the  evidence  in  order  to 
soppoH  the  order,  and  considered  that  the  word  '^othei*- 
wise"  nki^ht  mean  '^  other  competent  proof;"  whereashere, 
the  evidence  of  the  witnesses  which  is  given  being  legal 
evidence,  the  words  *^as  otherwise"  must  necessarily  mean 
evidence  other  than  that  on  oath.     It  is  to  be  observed, 
however,  that  that  argument  proceeds  on  the  doctrine 
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(a)  3  Q.  B.  77G.  (6)  8  East,  193. 

(c)  Ante,  Vol.  1,  p.  494. 
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of  fair  intendment;  and  if  that  be  admiflsible  in  one 
case,  I  do  not  see  whj  it  ahould  not  be  applied  equally 
to  the  other.    It  is  dear,  that  the  magistrateB  thought^ 
in  Bex  y.  Luffe  {a),  that  the  wife's  evidence  was  proper 
evidence  upon  the  point  under  inquiry,  namelj,  non- 
aocesB;  and  I  am  unable,  therefore,  to  see  any  real  dis- 
tinction  between  the  two  cases.     As  to  the  other  poiat, 
which  was  taken  first  in  argument,  I  may  pre&ee  what 
I  have  to  say,  by  remarking  that  the  order  is,  iq  tlus 
respect,  according  to  the  usual  form  from  time  iinme- 
moriaL     It  is  said,  however,  that,  in  recent  practice,  a 
statement  of  the  place  where  an  order  is  made  is  intro- 
duced, as  well  as  the  time  when;  but  still  if  the  M 
Court  has  declared  itself,  as  in  the  case  of  Bcffina  y. 
Sotherham  (&),  loth  to  overset  what  has  been  established 
by  the  usage  of  so  many  years,  si  multo  fortiori,  would  a 
single  Judge  be  unwilling  to  do  so  ?    Taking  the  order, 
therefore,  thusr-**'  The  churchwardens  and  overseeis 
having  made  a  complaint  to  us,  two  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  borough,"  (for  I  lay 
no  stress  on  the  word  "  upon"),  and  all  the  reqmsiteB 
necessary  to  making  this  order  bdng  stated,  I  say  that 
no  one  can  doubt  that  there  is  a  sufficient  averment  of  the 
complaint  being  made  in  the  borough  to  justices  acting 
in  the  borough.     It  is  agreed,  that,  if  we  are  to  intend 
nothing  for,  we  are  to  intend  nothing  against  the  order. 
Now  let  us  make  no  intendment  at  alL    The  order  then 
goes  on  to  say  '*  We  the  said  justices,  upon  due  proof 
made  thereof,  &c,  do  adjudge  the  same  to  be  true."  Then, 
it  is  said,  what  was  to  prevent  two  justices  going  out  of 
their  jurisdiction  to  make  the  order?    The  answer  is, 
that  to  suppose  such  a  thii^  is  to  make  an  intendment 


(a)  S  East,  193. 


(b)  3  Q.  B.  R.  776. 
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against  the  order;  and,  therefore,  we  ought  to  adopt 
the  more  obvious  meaning,  and  suppose  that  they  made 
the  order  within  their  jurisdiction.  As  to  the  fact,  that 
it*  is  not  stated  at  the  foot  of  the  order  that  it  was 
given  under  the  hands  and  seals  of  the  justices  within 
the  boiough,  I  think  the  fiur  inference  is,  as  nothing  is 
eaid  as  to  the  place,  that  the  whole  was  done  at  the 
same  time  and  place,  and  that  the  objection  fails  alto- 
gether. The  rule,  therefore,  must  be  discharged,  and 
with  oosts^  as  the  order  follows  the  usual  form. 
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Rule  discharged,  with  costs. 


The  Queen  t;.  The  Justices  of  Middlesex.         •      May  2. 

IHIS  was  a  rule  calling  on  the  justices  of  Middlesex  vHiere,  in  the 
to  shew  cause  why  a  mandamus  should  not  issue  com-  J^'^^Jf  ,^' 
nmn^ing  them  to  cutcr  continuances  and  hear  an  appeal  movai,thename 

,  of  1  justice  was 

against  an  order  for  the  removal  of  Ann  Robins  and  soillegibiywrit- 
her  three  children  from  the  parish  of  St.  John,  Hack-  likdyto^mis- 
ney,  to  the  parish  of  St  Pancras,  both  in  the  said  ^J^^^^' 

county.  fitct*  entmd 

It  appeared  by  affidavit,  that,  on  the  5th  of  February,  with  t£  wrong 
1846,  an  order  was  made  by  William  Henry  Aspinall  ^f^^l"' 
and  Jatiah    fVUion  for  the  removal  of  the  paupers,  iewionswere 

of  opmion  that 

That  on  the  18th  a  copy  of  the  order  and  of  the  exa-  the  appeal  was 
nunations  was  served  on  the  parish  officers  of  St.  Pancras,  mtered  against 

the  real  order, 
they  wonld 
have  juisdietion,  and  ought  to  try  it. 
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1846.  and  on  the  1 3th  of  March  another  copy  of  the  order  and 
llie  QuBBN  examinations  was  sent.  A  petition  of  appeal  (required 
The  JnsticM  of  ^7  ^^  practice  of  the  Middlesex  sessions)  was  there- 
MiDDLBSBx.  upon  presented^  in  which  the  order  appealed  against  was 
described  as  made  hj  W.  H.  Aspinall  and  Jonah  Walter. 
[A  copy  of  the  order  was  annexed  to  the  affidavit,  in 
which  the  signature  of  the  second  justice  was  unintel- 
ligibly written,  though  in  the  examinations  the  name 
was  le^ble.]  At  the  April  sessions  an  appeal  was  en- 
tered against  an  order  made  by  W.  H.  AspinaU  and 
John  Waltery  and  on  the  30th  of  June  notice  of  such 
appeal  was  given  to  the  respondents.  It  appeared  that 
the  alteration  of  the  name  irova  Jonah  to  John  was  made 
by  the  derk  of  the  peace,  who  supposed  it  to  be  a  mis- 
take, there  being  a  John  but  no  Josiah  Walter  in  the 
commission  of  the  peace.  When  the  appeal  was  called 
on  at  the  sessions,  it  was  dismissed,  on  the  ground  that 
there  was  no  such  order  as  that  against  which  it  ap- 
pealed, and  therefore  that  the  sessions  could  not  hear  it. 

M.  Chambers  now  shewed  cause,  and  contended,  that, 
if  the  mandamus  was  granted,  it  would  command  the 
justices  to  hear  an  appeal  against  an  order  which  had  no 
existence,  as  the  only  order  on  the  records  of  the  ses- 
sions appeared  to  be  signed  *^  Josiah  Wihon^  whereas 
the  appeal  was  against  an  order  of  a  different  person; 
that  the  objection  went  to  the  jurisdiction,  and  that 
therefore  the  ignorance  or  knowledge  of  the  justices  as 
to  the  real  facts  was  unimportant,  which  distinguish- 
ed this  case  from  Regina  v.  The  Justices  of  Derby- 
shire  (a). 

Crowdery  contrtl,  handed  up  one  of  the  copies  of  the 

(a)  9  Dowl.  509. 
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order^  in  which  the  signature  of  one  of  the  justices  was        334^^ 

CoLEBiDOE,  J. — ^I  think  this  rule  must  be  absolute  Middlbsbz. 
in  its  terms.  I  have  no  doubt  the  sessions  had  juris- 
diction, and  ought  to  have  heard  the  appeal.  They  had 
jurisdiction  if  they  were  satisfied  that  in  fact  the  order 
had  been  made  and  an  appeal  entered  against  it.  It  is 
said  that  the  ajppeal  is  not  against  this  orden  That, 
however,  is  a  question  of  fact,  and  I  think  it  was  quite 
competent  for  the  sessions  to  ascertain  the  intention  of 
the  parties;  and  to  do  so  they  would  have  properly 
looked  at  the  document  itself,  and  if  they  found  that  the 
signature  to  the  copy  served  was  so  written  that  no 
two  persons  could  agree  upon  it,  they  might  fairly  have 
concluded  that  the  appeal.was  intended  to  be  agidnst  the 
order  before  them,  and  therefore  that  they  had  jurisdic- 
tion to  hear  it. 

Rule  absolute. 


344 
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1846. 


May  7. 

In  the  jurat  of 
an  affidavit, 
8wom  in  the 
ooontry,  for 
a  certiorari  to 
bring  up  an 
order  of  ses- 
rions,  the 
oommiiaioner'a 
name  shonld 
be  preceded  by 
the  words 
«  before  me;" 
and  the  omis- 
■ion  of  them 
is  a  fatal  defect, 
and  not  a  mere 
irr^gnlarity. 


The  QuBEV  V.  The  Inhabitants  of  Nosbuby* 

A.  CERTIORABI  had  been  obtained  onaffidaTit)  sworn 
before  a  commissioner  in  the  country,  March  16, 1844,  to 
bring  up  an  order  of  sessions  confirming  an  order  of 
removal  subject  to  a  special  case.  The  jurat  of  the 
affidavit  did  not  contain  the  words  ^^  before  me  "  before 
the  commissioner's  name ;  and,  on  the  authority  otiteffina 
y.  Blaxham  (a),  a  rule  nisi  had  been  obtained,  April  30, 
1846,  for  quashing  the  certiorarL 

Neale  now  shewed  cause. — The  case  of  R^ina  v. 
Bloxham  (a)  has  lately  been  brought  under  the  consider- 
ation of  the  Court  of  Exchequer  in  Empey  v.  King  {b\ 
where  the  jurat  of  an  affidavit  in  support  of  a  rule  for 
an  attachment  ^^  Sworn  by  the  above-named  defendant, 
&c.  at  my  chambers,  SoUs-gardens,  Chancery-lane,  this 
19th  day  of  November,  1844,  E.  H.  Alderson,"  was 
held  sufficient,  as  being  consistent  with  the  general  prac- 
tice. The  omission  of  the  words  '^  before  me"  must 
either  make  the  affidavit  a  nullity,  or  it  only  amounts 
to  an  irregularity.  The  case  of  Rex  v.  Emden  (c)  shews 
that  the  defect  cannot  render  the  affidavit  a  nullity.  If 
the  omission  merely  amounts  to  an  irregularity,  it  is 
now  too  late  to  make  the  objection  when  about  two 
years  have  elapsed  since  the  certiorari  was  granted.  In 
Ex  parte  Smith  (d),  Pattesan^  J.,  allowed  the  jurat  of  an 
affidavit  to  be  amended. 


(a)  Ante,  Vol.  1,  p.  370;  5        (c)  9  East,  437. 
Q.  B.  R.  528.  (d)  2  Dowl.  607. 

(b)  13M.  &  W.519. 
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Lord  Denman,  C.  J. — I  think  the  case  of  Regina  y.         1846. 
Bloxham  {a)  was  rightly  decided:  the  case  was  very  fully     The  Qubbn 
arsued,  and  all  the  authorities  on  the  subject  were  v. 

brought  under  the  consideration  of  the  Court,  and  it  oTNobbuky. 
does  not  appear  inconsistent  with  the  case  in  the  Ex- 
chequer, In  Ex  parte  Smith  (b)  my  Brother  Patteson 
permitted  the  amendment,  seeing  that  the  deponents 
had,  in  fiu^t,  been  regularly  sworn,  but  he  rather  doubts 
whether  he  did  rightly.  Here  the  affidavit  does  not 
appear  to  have  been  sworn  before  any  one.  Time  may 
operate  as  a  waiver  of  an  irregularity,  but  this  is  not 
such. 

Pattbson,  J. — I  think  Begina  v.  Bloxham  (a)  was 
rightly  decided,  and  I  see  no  ground  to  overrule  it.  If 
time  could  cure  such  a  defect, 'eight  months  would  have 
done  it  there.  In  Empey  v.  King  (c),  the  Lord  Chief 
Baron  expressly  draws  a  distinction  between  an  affidavit 
sworn  before  a  Judge  at  chambers  and  one  sworn  before 
a  commissioner. 

Rule  discharged. 


(o)  Ante,  Vol.  1,  p.  370.  {h)  2  Dowl.  607. 

(c)  13  M.  &  W.  519. 
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OTotttt  of  iEidjcqucr^ 


EASTER  TERM. 


jj^    1^  The  Queen  v.  Woodrow. 

It  is  an  offence  i\.N  information  was  exhibited  under  the  5  &  6  Vict. 

6  Vict.  c.  93,  c.  93,  by  order  of  the  commissioners  of  excise,  by  W. 

UTeSp^.  Hedges,  their  officer,   against  T.  F.    Woodrow,  ah- 

•ession  adulter,  censed  dealer  in  tobacco  by  retail,  for  havinsc  in  hia 

atedtobacco;  .  .  .  . 

and  personal  possession  55  Ibs.  weight  of  cut  tobacco,  mixed  with 

it  was  adulter,  sugar  and  other  saccharine  matter.  The  information  came 

qdaite  to  c^-  ^°  ^^^  hearing  before  the  justices  on  the  25th  of  March, 

stitute  the  of.  1845,  and  was  dismissed.    The  case  was  conducted  at  the 

fence. 

The  notices  hearing  hj  W.  Marks,  an  excise-officer,  in  the  absence 

tothecxl*^"  ^^  Hedges,  who  was  unable  to  attend ;  and  as  soon  as 

d^  acts,  the  ^hc  decision  of  the  justices  was  pronounced,  notices  of 

4,  c.  53, 8.  appeal,  required  by  the  7  &  8  Geo.  4,  c.  53,  s.  83, 

4  &  5'  W.  4,  c.  signed  bj  Marks  in  his  own  name,  and  not  as  the  agent 

^eoa^ofui  ^^  Hedges,  were  served  on  the  different  parties,  and 

appeal  by  the  aflerwards  notice  of  trial  of  the  appeal  for  the  Mid- 

ezcise,  may  ,  -r 

be  given  by  summer  sessions  was  served,  signed  by  Hedges.     At  the 

appwOTbefore  *^^  ^^  ^^  appeal  it  was  objected,  that  due  notice  of 

the  magistrates,  ^q  appeal  and  of  the  trial  had  not  been  given ;  but  the 

m  his  own  '^^  ^       ,  o  ^ 

name,  and  need  court  overruled  the  objection. 

not  be  in  the 

name  of  the 

officer  who  laid  the  information. 
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From  the  evidence  it  appeared  that  an  officer  of  die         1846. 
excise  had  seized,  in  a  drawer  where  the  respondent     xhc  Qusbn 
kept  his  tobacco  for  the  purpose  of  sale,  55  lbs.  weight  ^' 

of  manufactured  cut  tobacco,  which  was  found  to  be 
adulterated  with  saccharine  matter;  that  the  tobacco 
had  been  adulterated  in  the  course  of  manufacture,  and 
that  the  respondent  had  purchased  it  of  a  manufacturer 
as  genuine  tobacco ;  and  that  he  had  no  knowledge  or 
cause  to  suspect  that  the  tobacco  he  purchased,  and 
which  was  seized,  had  been  manufactured  in  any  other 
way  than  as  directed  by  law.  The  sessions  dismissed 
the  appeal,  subject  to  the  opinion  of  the  Court  of  Ex- 
chequer on  two  points: — 1.  Whether  the  notices  of 
appeal  and  trial  were  sufficient  ?  2.  Whether  the  re- 
spondent had  been  guilty  of  the  offence  chmged  in  the 
information? 

J.  WUde,  for  the  Crown.—!.  The  stat  7  &  8  Geo.  4, 
c.  53,  s.  82,  gives  to  any  officer  of  excise  who  shall 
exhibit  any  information,  and  to  other  persons  aggrieved 
by  the  judgment  of  the  commissioners  or  justices,  a 
right  of  appeal  to  the  quarter  sessions ;  and  sect.  83 
requires  certain  notices  of  appeal,  which  must  be 
given  immediately  the  judgment  appealed  against  is 
pronounced.  A  further  notice  of  trial  is  required  to 
be  given  by  the  appellants  one  week  before  the  appeal 
comes  on  to  be  heard.  The  4  &  5  WilL  4,  c  51,  was 
passed  to  amend  the  former  act;  and  sect  22  provides, 
that,  in  case  of  the  death  or  absence  of  any  officer  of 
excise,  in  whose  name  any  information  may  have  been 
exhibited,  the  proceedings  may  be  carried  on  by  any 
other  officer  of  excise  in  the  name  of  the  officer  by 
whom  the  information  shall  have  been  exhibited.  But 
sect.  23  is  general  in  its  terms,  and  enables  any  officer 
who  conducts  the  proceedings  to  give  notice  of  appeal. 

▼OL.  n.  B  B  N.  8.  c. 
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1846.        Hedges,  therefore,  having  exhibited  the  infofrmatioii,  it 
The  Qosrar     ^^  oompeteot,  under  this  section  of  the  act,  for  Marki^ 
«•  who  conducted  the  case  before  the  justices,  to  give  the 

notices  of  appeal  in  his  own  name.  2«  The  infermation  is 
hod  tinder  the  6  8c  6  Vict,  c  03,  &  3,  which  imposes  a 
penalty  on  ^'  every  manufacturer  of,  dealer  in,  or  re^- 
tailer  of  tobacco,  who  shall  receive,  <nt  take  into»  or 
have  in  his  possession  tobacco  asther^  qiecified;"  and 
the  case  finds  that  the  tobacco  was  adulterated  with 
saccharine  matter  in  a  manner  prohibited  by  the  1st 
section.  The  offence  connsts  in  a  dealer  havii^  in  his 
possession  adulterated  tobacco,  and  not  that  he  has  it  in 
his  possession  knowing  it  to  be  adulterated.  It  was 
held  an  offence  for  the  keeper  of  a  beernihop  to  have' in 
hifi  possession  certain  specified  articles  to  be  used  as 
a  substitute  for  malt  or  hops;  Atiamej/'-Gtneral  v. 
Lockwoad(a);  and  in  a  conviction  against  a  carrier 
under  the  Game  Act,  it  was  held  not  necessary  to 
allege  he  had  the  game  in  his  possession  knowingly: 
JZer  V.  ACarsh{b). 

Crompiomy  contdL — The  offence  under  the  5  ft  6 
Vict  c.  93,  must  consist  in  the  respondent  having  adul- 
terated tobacco  imlawiully  and  knowingly  in  his  pos- 
session ;  if  not,  the  most  serious  consequences  would 
ensue,  where  an  innocent  person  may  have  purchased 
tobacco  which  af)}erwards  proves  to  be  adulterated. 
[Solfey  K—I  think  the  96th  section  of  the  7  &  8  Geo. 
4  affords  an  answer  to  that  argument :  it  is  there  pro- 
vided, '^that,  in  all  cases  where  any  penalty  shall  be 
incurred  by  thie^  or  any  other  act  of  Parliament  relating 
to  the  revenue  of  excise,  if  it  shall  appear  to  the  satis- 
fiM^on  of  the  oommissionerB  that  the  same  was  incurred 

(«)  9  M.  &  W.  37S.  (b)  4  D.  &  R.  160. 


V. 
WOODROW. 
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without  any  inteatlcm  to  defraud^  they  m&y  forbear  to        1846. 

pnweeate.'']  The  Qu«bn 

No  appeal  can  be  heard  under  the  7  &  8  Geo.  4, 
unless  the  requisite  notioes  haye  been  giyen.  The  4 
&  6  WilL  4,  c  51,  8.  22,  provides,  that,  in  the  ab* 
senoe  of  such  officer,  by  death  or  otherwise,  the  pn> 
ceedings  shall  not  abate,  but  shall  be  continued  by  any 
other  officer  of  excise ;  but  they  are  to  be  continued  in 
the  name  of  the  officer  by  whom  the  information  shall 
have  been  exhibited.  [Pollock,  C.  B. — ^The  next  section 
says,  that  notice  of  appeal  shall  be  given  by  any  officer  ij{ 
excise,  who  shall  attend  and  conduct  the  proceeding*] 
That  section  only  applies  to  cases  where,  if  there  shall 
not  be  twenty  days  between  giving  notice  of  appeal  and 
tlie  next  quarter  sessions,  the  appeal  shall  be  to  the  fol<- 
lowing  sesdona.  These  notices  are,  therefore,  had,  b&- 
cause  they  do  not  appear  to  have  been  given  in  the 
name  of  the  officer  by  whom  the  information  was  ex- 
hibited. 

Pollock,  C.  B. — ^It  appears  to  me  that  the  proceed- 
ings have  been  regular  under  the  various  statutes  on 
the  subject  Hedges,  the  person  stated  to  be  aggrieved, 
kttd  the  information ;  and,  in  his  absence,  Marks,  who 
appeared  to  conduct  the  case  before  the  magistrates, 
signed  and  served  the  notices  required  by  the  7  &  8 
Geo.  4^  e.  53,  s.  83.  The  4  &  5  WilL  4,  c.  51,  s.  22, 
porovidee,  that,  in  case  of  the  absence  of  the  officer  in 
whose  name  the  information  was  exhibited,  the  pro- 
ceedings shall  be  continued  by  any  other  officer ;  and, 
although  it  is  there  said,  that  the  proceedings  shall  be 
continned  in  the  name  of  the  officer  in  whose  name  the 
information  was  exhibited,  yet  the  next  section  provides, 
in  general  terms,  that  notice  shall  be  given  by  any 
o£Bcer  who  attends  and  conducts  the  case  on  the  part  of 

B  B  2 
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1846.         the  revenue  of  excise.  It  haa  been  contended  that  that  isec* 
The  QuBBK     ^^^^  ^^^7  ^PP^^  ^  causes  where  there  shall  not  be  twenty 
^'  days  between  the  giving  notice  of  appeal  and  the  next 

sessions ;  but  I  think  it  applies  to  all  cases  where  notice 
of  appeal  is  required  to  be  given.     On  the  other  point, 
I  think  the  proper  construction  of  the  5  &  €  Vict  c. 
93,  is,  that  the  dealer  in  whose  possession  adulterated 
tobacco  is  found,  is  guiltj,  whether  he  knew  it  was 
adulterated  or  not.     I  do  not  think  personal  knowledge 
is  necessary  to  constitute  the  offence.     The  l^islature 
may,  for  sound  reasons,  have  made  persons  responidble 
who  deal  in  such    articles;    and,  although  cases  of 
hard^ip  may  occur,  yet  it  is  either    for  the  legis- 
lature to  alter  it,  or' for  the  executive  to  abstain  from 
enforcing  the  penalty.     A  person  is  supposed  to  know 
the  nature  of  the  commodity  he  is  dealing  with ;  and 
a    prudent    man    would   either    inspect    the   tobacco 
when  delivered,  or  take  a  guarantie  £rom  the  manu- 
facturer. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  I 
think  the  notices  are  sufficient.  It  was  competent 
for  the  officer  who  conducted  the  proceedings  before 
the  magistrates  to  give  the  notices  in  his  own  name. 
On  the  other  point,  I  think  the  offence  conosts  in 
having  adulterated  tobacco  in  his  possession,  and  that 
it  is  not  necessary  that  the  party  in  whose  pos- 
session it  was  found  should  know  that  it  was  adul- 
terated. 

Aldebson,  B. — I  am  of  the  same  opinion.  Hedges 
is  the  person  stated  to  be  aggrieved,  and  Marks  acts 
for  him  in  his  absence.  Under  these  circumstances,  I 
think  the  notices  were  perfectly  regular  imder  the  23rd 
section  of  the  4  &  5  Will  4,  c.  51.     It  does  not  i^pear 
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to  me  neceflsarj  that  he  should  know  the  tobacco  was         1846. 

adulterated ;  he  knew  he  had  it  in  his  possession ;  and,  j^^  qveen 
I  think,  knowinglj  is  inyolyed  in  the  question  of  poe*  ^^ 

session. 


BoLFB,  B.9  concurred. 


Judgment  for  the  Crown. 


£ND  OF   EASTER  TERM. 
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Cottrt  of  ^tteeit'0  Htnc^^ 


TRINITY  TERM. 


May  27.  The  QuEEN  V.  The  Inhabitants  of  Radcliffb 

CULEY. 

Of  the  exa-        vJN  appeal  against  an  order  of  justices  for  the  removal 

minations  on  .  •        • 

which  an  order  of  James  Deeming,  his  wife  and  child,  from  the  parish 
foundSd^'the"  ^^  Melton  Mowbray  to  the  parish  of  Radcliffe  Culey, 
first  was  aa  fol-  \yQi]j  Jn  the  countv  of  Leicester,  the  sessions  confirmed 

lows  :-^  ^         "^ 

'*  Cottntyof  L.,  the  order,  subject  to  the  opinion  of  this  Court  on  a  case 

examination  of  which  raised,  together  with  others,  the  question  whether 

taken  upon  *^®  heading  of  the  second  and  following  depositions  in 

oath  before  us  ^he  examinations  were  sood,  as  shewing  the  jurisdiction 

the  nnder-sign-  ,       .  ©        »  B  J 

ed,  two  of  her      of  the  ju3tices. 

tic«fo/thc"''         The  first  examination  was  as  follows : — 

peace  in  and  for 
the  said  countj, 

theSrdNoTem-  **  Countv  of  Leicester,  to  wit.  —  The  examination 

&c.'  Signed  of  James  Deeming,  now  inhabiting  in  the   parish  of 

R.  m!"    Se  Melton  Mowbray,   touching  the  last  legal  place  of 

other  examma-  settlement  of  himself  and  Mary  his  wife,   and  Ar- 

tioni  had  the  ^ 

same  marginal 
reference,  and 

were  taken  on  the  same  day,  bnt  were  stated  to  be  '*  taken  on  oath,  touching  the  above- 
named  settlement,  brfare  U9  the  $aid  jtisticei"  bearing  the  same  signatures,  W.  £.  H. 
and  R.  M.: — Heldf  that  each  examination  must  appear  in  itself  to  be  a  perfect  snd  com- 
plete document,  and  that  all  the  examinations  but  the  first  were  bad,  because  they  did  not 
appear  to  hare  been  taken  by  justices  who  had  authority  to  take  them. 


TRINITY  TERM,  9  VICT.  35j 

Ihnr  their  son,   aged   eighteen  mouthy   taken  upon        la^e. 

oath  before  us  the  under-signed,  two  of  her  Majesty's  j^^^^ 
justices  of  the  peaoe  in  and  for  the  said  county,  the  3rd  v. 

day  of  December,  1844,  at  Melton  Mowbray  aforesaid,  oTRadclivvb 
who  saith,  &a  ^^■^• 

**  Taken  and  sworn  before  us, 

*'W.  E.  Hartopp, 

^BOGEK  MaNVEBS.'' 

The  second  and  remaining  examinations  were  as 
follows: — 

^  County  of  Leicester,  to  wit — The  examination  of 
Anne  Deeming,  of  Melton  Mowbray  aforesaid,  widow, 
touching  the  aboye-named  settlement,  taken  upon  oath 
before  us  the  saidjusticesy  the  3rd  day  of  December,  1844, 
at  Melton  Mowbray  aforesaid,  who  saith,  &c. 

^  Taken  and  sworn  before  us, 

«W.  E.  Haktopp, 
'^  BoGEB  Manners." 

An  objection  was  taken  in  the  grounds  of  appeal,  that 
it  did  not  appear  that  the  examinations  were  taken  by 
justices  who  had  jurisdiction. 

Pashley,  in  support  of  the  order  of  sessions. — The 
first  examination  was  properly  taken :  the  heading  shews 
it  was  taken  before  justices  in  and  for  the  county  of 
Leicester.  The  second  examination  has  express  refer- 
ence to  connect  it  with  the  first,  namely,  '^  touching  the 
aboYC-named  settlement,**  and  ''before  us  the  said  jus- 
tices ;"  and  it  purports  to  be  signed  by  the  same  justices. 
All  these  documents  must  be  sent  together  by  the  re- 
spondent to  the  appellant  parish,  and  very  probably  they 
were  sent  on  the  same  sheet  of  paper.    Looking,  there- 
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1 846.        fore^  at  both  the  documentgy  the  jurisdiction  of  the  justices 

The  QoERN     sufficiently  appears.  In  Rexy,  SMpston-uponrStour  (a),  the 

—  w  y\ .         second  examination  was  merely  allesred  to  be  taken  "  be- 

Thelnhabitantg  n      n 

of  Radcliffb   fore  US."  Here  the  words  of  reference  are  much  stronger, 

'^  before  us  the  said  justices."  The  maigin  is  con- 
sidered part  of  an  order^  and  a  dear  reference  to  it  in 
the  body  is  sufficient :  Rex  v.  Holbech  (b\  which  is  con- 
firmed by  Regina,  v.  Caatertofi  (c).  In  Regina  v.  The  Jtu- 
tices  of  Btictanghamshire  {d\  an  order  was  addressed  to 
the  overseers  of  H.  W.^  in  the  county  of  Bucks^  and  the 
parish  was  aflerwards  called  ^^  the  said  parish  of  H.  W.," 
which  was  held  to  refer  to  the  parish  before  mentioned 
in  the  county  of  Bucks.  In  Empey  y.  King  (e\  the 
Court  of  Exchequer  held,  that,  in  an  affidavit  sworn  be- 
fore a  Judge  at  chambers,  the  jurisdiction  sufficiently 
appeared,  although  the  words  '^  before  me  "  in  the  jurat 
were  omitted.  The  jurisdiction  alleged  in  the  second 
examination  would  be  sufficient  to  support  an  indictment 
for  perjury :  Rex  v.  Emden  (f). 

Macaulayy  contriL — The  word  "  said  "  is  insensibly 
and  bears  no  reference  to  the  justices  named  in  the  first 
examination,  for  the  purpose  of  shewing  that  the  justices 
who  took  the  evidence  were  justices  who  had  authority 
to  do  so.  The  identity  of  names,  and  the  fact  that  the 
examinations  are  on  the  same  sheet  of  paper,  will  not 
carry  the  case  any  further,  because  in  Regina  v.  Ships" 
ton-upon-Stour  (a)  the  same  arguments  were  used,  and 
the  Court  held  that  jurisdiction  must  unequivocally  ap- 
pear, and  cannot  be  left  to  be  supplied  by  external  cir- 
cumstances.    In  Regina  v.  Bloxham  (y),  the  jurat  of  an 


(a)  Anti,  Vol.  1,  p.  230;  6        (rf)  3  Q.B.  R.800. 
Q.  B.  a.  119.  {e)  13  M.  &  W.  619. 

(6)  Burr.  S.  C.  198.  (/)  9  Eut,  437. 

(c)  Ant^,  Vol.  1,  p.  449.  {g)  Ant^,  Vol.  1,  p.  370. 
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aflSdavit  was  held  defectrve,  because  the  words  ^^  before         1946. 
me"  were  omitted.     A  notice  was  referred  to  in  the     xhTouKaw 
affidavit  and  annexed  to  it,  and  from  that  notice  it  ap-  ^' 

The  Inhabitants 

peared  that  the  affidavit  was  properly  sworn ;  but  the    ofRADCLirFi 
Court  held  that  the  defective  allegation  of  the  jurisdic- 
tion of  the  commissioner  could  not  be  aided  by  reference 
to  the  notice  annexed  to  the  affidavit. 


LfOrd  Denman,  C.  J. — On  this  ground  I  am  bound 
to  say  that  the  examination  is  not  sufficient.  Every 
examination  should  appear  in  itself  to  be  a  perfect  and 
complete  document.  We  cannot  have  recourse  to  parol 
evidence  to  supply  an  omission,  where  there  are  not 
sufficient  words  of  actual  reference  to  dispense  with  it. 
It  must  be  shewn  that  the  justices  before  whom  the 
examinations  were  taken  were  justices  who  had  author- 
ity to  take  them.  The  want  of  any  statement  to  that 
effect  is  a  very  simple  and  strong  ground  of  objection. 
This  case  has  nothing  to  do  with  cases  of  that  dasB 
where  the  Court  has  supplied  something  to  shew  that  an 
affidavit  has  been  sworn  within  the  jurisdiction  of  the 
person  administering  the  oatL  In  those  cases  the  means 
of  supplying  the  omission  existed  on  the  face  of  the 
document  itself     That  is  not  the  case  here. 

Patteson,  J. — It  ought  to  be  fully  understood  that 
each  examination  is  a  separate  document,  and  should  be 
perfect  in  itself. 

Williams,  J. — ^The  statute  speaks  of  the  examina- 
tions being  sent.  That  must  mean  the  examinations 
taken  by  the  justices,  to  shew  what  the  settiement 
claimed  is.  These  examinations  do  not  answer  that 
purpose.  They  speak  of  ^'  the  said  justices''  and  the 
abcve-ncaned  settiement.  Named  where?  Are  we 
to  go  two  or  three  pages  back,  to  ascertain  what  is 
leferred  to  ?    It  is  not  like  the  case  of  a  venue  in  a 
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1846.        marguiy  for  that  is  expressly  and  neoessarilj  imported 
,p^^"2|^^^     into  the  document.     But  that  is  not  so  in  the  present 
«•  case. 

ThiB  lohabitanti 

of  radcliffb  Orders  quashed  (a). 

CUUET. 

May  30.  (a)  The  Quebn  v.  The  Inhabitante  of  Molbswokth. 

The  captions  of  J.  HE  examinations  on  which  an  order  of  justices  for  the  remoTsl  of 

'^**'to*sT"*rt  ^**^"*  Mantle  and  her  four  children  from  the  parish  of  Bythoni 

an  order  of  re-  ^o  the  parish  of  Moleeworth,  both  in  the  county  of  Uuntingdon,  wai 

moval  should  made,  were  headed  as  follows : — 

shew  that  they         «  Huntingdonshire,  to  wit.— The  examination  of  IsabelU  Mande, 

are  taken  upon  .  . 

a  complaint         ^  present  residing  m  the  parish  of  Bythom,  m  the  said  county, 

made  to  the  widow,  &c.y  taken  on  oath,  fro.,  before  us,  &c.,  touching  the  place 

^"i^offio^^*  of  the  last  legal  aettiement  of  her  the  said  Isabella  Mantle,  and  her 

and  unless      '  ^^^^  children,'*  naming  them, 

such  complaint  The  captions  of  all  the  examinations  were  in  the  same  form  aa  that 

18  stated,  the       above  stated.     The  order  was  appealed  against,  and  one  of  the 

ezamtnatious  '^^  o        ^ 

are  insufficient,   grounds  of  appeal  was,  *'  that  it  does  not  appear  from  the  captioot 

of  the  examinations  that  the  removing  justices  had  any  jurisdietioa 
to  take  the  same,  since  it  does  not  appear  from  such  captions  that 
the  said  examinations  were  taken  upon  the  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  ci  Bjrthom."  Whea 
the  appeal  came  on  for  trial  at  the  seesiooa,  the  appeHants  iasiited 
^  the  objection  to  the  examinations  raised  by  the  ground  of  qppeal 
above  set  out;  but  the  sessions  overruled  it,  and  confirmed  the  order, 
subject  to  the  opinion  of  this  Court. 

Bureham^  in  support  of  the  order  of  seflsiens,  contended,  that,  ai 
the  captions  shewed  that  the  justices  had  taken  the  examinations 
touching  the  settlement  of  the  paupers,  it  was  to  be  presumed  that  a 
complaint  had  been  made  by  the  parish  offleers,  and  ihat  thetefore 
the  justicea  had  jurisdiction. 

WorUedge^  contrh,  was  not  called  upon. 

Per  CuauM  (a).— We  thmk  this  a  fatal  objection.  The  only 
answer  attempted  to  be  given  would  be  eqnally  suffideat  to  cure  all 

such  objections,  namely,  that  as,  if  justices  act  without  jurisdiction^ 
they  do  wrong,  it  is  to  be  presumed  that  they  had  it. 

Orders  quashed. 
(a)  Lord  JDiwnon;  C.  J„  Palteon  and  WWiamt,  Js. 
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1846. 

The  QuBEN  V.  The  Overseers  of  Oxted.  Afay  38. 

In  Easter  Term  last  Pashky  obtfdned  a  rule  nisi  call-  Ab  a  general 

rule,  the  coats 

ing  on  the  churchwardens  ana  overseers  of  Uztea  to  of  an  appUca- 
flhew  cause  why  they  should  not  pay  to  the  appellants  dTmus  wtiifou" 
the  costs  ofy  and  consequent  upon  their  application  to  ^J^^^^il^  x*^^' 
this  Court  for  a  writ  of  mandamus  (a),  and  of  the  re-  wm.  4,  c.  21, 

,      ,  ,    ,  i»    1  •  T       .        /.       «•  6»  unless  a 

turn  made  thereto,  and  the  costs  of  this  application  lor  very  strong 

.1  ground  of  ex- 

tern, cmption  be 

shewn  on  the 

Baldwin  now  shewed  cause. — The  sessions  thought  where)  how- 

the  objection  to  the  notice  sent  by  the  appellants  was  •7^®^»  *du^^ 

valid ;  and  if  they  were  in  the  wrong,  it  is  contrary  to  all  an  appeal  on  an 

principle  that  the  parish  officers  in  whose  favour  their  insufficiency  of 

decision  was  made  should  be  saddled  with  the  expense  app^^andan 

of  its  reversal.     The  application  for  the  mandamus  is  application  was 

*■  *■  ,  ,         afterwards 

like,  in  respect  to  costs,  to  a  rule  for  a  new  trial  on  im-  made  for  a 

.•  /»«j]  'j'x'i.         Tj         mandamus  to 

proper  reception  of  evidence  or  misdirection  by  a  Judge,  compel  the 

where  the  costs  do  not  fall  on  the  parties  opposing  it.  J^'^J?^*^  ^ 

The  1  Will.  4^  c.  21,  s.  6,  enacts,  that,  in  all  cases  of  of  suchappUca- 

application  for  any  writ  of  mandamus  whatsoever^  the  mandamus  were 

costs  of  such   application,  whether  the  writ  shall  be  Se*partr  !^cw- 

inranted  or  refused,  and  also  the  costs  of  the  writ-,  if  the  ">K.<»^  .^ 

,  .  .  agamst  it,  it 

same  shall  be  issued  and  obeyed,  shall  be  in  the  discre-  appearing  to 
tion  of  the  Court ;"  and  there  are  no  circumstances  here,  the  objection 
nor  can  any  authority  be  shewn,  to  induce  the  Court  in  Jl^^ons^d^ 
this  case  to  fix  the  costs  on-  the  parties  against  whom  the  ^^^  ^^  ^"- 

'^  ^  TOlOUS. 

mandamus  issued. 


JPashley,  contrd. — The  general  rule  as  to  costs  is  laid 


(a)  See  Reginm  v.  7%«  </«•>  same  as  those  of  St.  Maiy,  Bei^ 
tieeM  ofSwreyy  ante,  p.  245.  The  mondsey,  and  one  decision  was 
facta  of  the  Oxted  ease  were  the    given  for  both  cases. 
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1846.        down  by  this  Court  in  R^na  v.  The  Mayor  of  Neuh 

XheQiuBBK    ^^^  (^)*  '^l''^®^®  Lord  Denman^  C.  J.,  says,  ** It  is  so 
V-  nearly  a  matter  of  course  to  Grant  costs  under  the  statute 

The  OTerseen  -^  ,  .  i  -i-  i  .  i 

of  OxTiD.  to  the  party  ultiniately  succeeding,  that  we  cannot,  with* 
out  very  strong  grounds,  depart  from  the  general  rule." 
In  Reffina  v.  The  Justices  of  the  West  Riding  (b),  the 
costs  of  a  mandamus  to  erase  an  entiy  from  the  record 
of  a  court  of  quarter  sessions  were  refused  to  the  party 
applying  for  the  mandamus ;  but  that  was  on  special 
*  grounds,  and  both  in  argument  and  in  the  judgment  of 
the  Court,  the  general  rule  as  above  stated  was  adnutted. 
In  the  present  case  circumstances  exist  to  shift  the  pay- 
ment of  costs  from  the  unsuccessful  party.  The  objec- 
tion to  the  notice  of  appeal  was  clearly  friyolous ;  the 
justices  against  whom  the  rule  for  the  mandamus  was 
moved  did  not  appear  to  shew  cause  against  it,  and  the 
parish  officers  did  so  at  the  peril  of  incurring  all  the 
consequent  expenses. 

Lord  Denman,  C.  J. — The  general  rule  is5  that  the 
costs  of  a  mandamus  are  to  follow  the  event  of  the  man- 
damus ;  but  there  is  a  general  rule  in  an  opposite  direc- 
tion, namely,  that  where,  through  the  fault  of  the  Court 
at  a  trial,  further  proceedings  become  necessary,  the 

ft 

practice  is  not  to  saddle  the  party  prosecuting  them  with 
the  costs.  Now  I,  for  my  part,  do  not  think  that  we 
ought  to  give  up  any  part  of  our  jurisdiction  as  to  costs ; 
and  although  it  is  right  to  adhere  to  a  rule  generally 
speaking,  still  it  seems  to  me  that  we  should  not  bind 
ourselves  down  in  practice,  as  there  may  be  cases  where 
we  cannot  follow  any  strict  rule.  This  objection  to  the 
notice  was  really  most  foolish,  but  by  some  means  or 
other  the  court  of  quarter  sessions  is  persuaded  that  it 
is  valid,  and  considerable  expense  is  in  consequence  in- 

(a)  1  Q.  B.  R.  765.        (b)  Ante,  Vol.  1,  p.  98 ;  5  Q.  B.  R  1. 


» 
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corred  in  setting  them  right.     This  is  a  case,  therefore,         i846. 
where  we  may  fairly  say  we  will  grant  the  costs.  lie  Qvbjcn 

V. 

_  -r       rm  11  •   1     •  The  OTCFiceri 

rATTESON,  J. — The  general  rule  certainly  is,  as  men-  of  Oxtbd. 
lioned  by  my  Lord,  that  the  costs  follow  the  event  of  a 
mandamns.  And  I  think  there  ought  to  be  good  cause 
for  departing  from  it.  I  do  not  say  that  such  a  case 
may  not  exist,  but  I  think  this  is  not  that  case.  It  is 
said  this  is  like  a  verdict  set  aside  for  misdirection,  which 
is  usually  done  without  costs,  and  I  was  at  first  much 
Btruck  by  that  argument;  but  it  must  be  recollected 
that  that  is  not  always  so,  because  where  a  Court  has 
committed  an  error,  and  a  writ  of  error  is  brought,  the 
practice  is  that  costs  are  given  to  the  party  bringing  it 

Williams,  J. — It  seems  to  me  that  the  resistance  to 
the  mandamus  was  an  imnecessary  act,  because  when 
the  attention  of  the  parties  was  called  to  the  objection, 
they  might  have  seen  that  there  could  be  nothing  in  it, 
except  you  go  the  length  of  saying  that  both  church- 
wardens and  all  the  overseers  must  sign  a  notice  of 
appeal.  In  spite,  however,  of  an  intimation  of  the 
ojnnion  of  this  Court  on  the  objection^  the  parish  officers 
took  upon  themselves  to  shew  cause  against  the  rule. 

Kule  absolute. 
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May  30.       The  QuEBN  V.  The  Inhabitanta  of  Saffron  Walden. 

The  4  &5 wui.  A.N  appeal  was  heard  at  the  quarter  sessiona  for  the 
L'^ctMhat^^'    borough  of  Saflron  Walden,  (April,  1845),   between 


''h\\  beT'^med  ^®  P<^™h  officers  of  Askerden,  appellaatSy  and  the  pariah 

to  retain  any  officers  of  Saffiron  Walden,  respondents,  both  in  the 

gained  by  virtue  countj  of  Essez,  against  an  order  of  two  justices,  dated 

sfon'^Jf  r"  the  1 1th  of  April,  1844,  for  the  removal  of  George  Eey- 

cstate  or  m-  nolds  and  his  family  from  the  respondent  to  the  appel- 

terest  in  any  ^  ^  *■  * 

pariah  for  lant  parish.    The  recorder  quashed  the  order,  subject 

ti^e  th^snch    to  the  opuuon  of  thifl  Court  on  the  following  case: — 

person  shall  in* 
habit  within 

ten  miles  Oeorgc  Kejnolds  (the  pauper)  was  originally  sotted 

Held,  that"  "^  the  parish  of  Askerden ;  he  subsequently  acquired  a 

S^toV"**  settlement  by  estate  in  the  parish   of  Fumeux  Pel- 

measured  by  ham,  in  the  couuty  of  Hertford,  by  possession  of,  and 

a  horizontal  ,  . 

line  from  one  residence  on  some  land,  his  own  property,  in  that 
o^er,  notby  pf^ish.  At  the  time  of  his  removal,  under  and  by  the 
the  nearest        order  above  mentioned,  he  no  lomrer  inhabited  on  the 

mode  of  acoesi.        ^  ^  ^ 

said  land  in  Fumeux  Pelham,  nor  within  that  parish^ 
but  he  inhabited  a  house  in  the  pariah  of  Saffiron  Waklen, 
to  which  parish  he  was  then  chargeable.  From  the  boun- 
dary of  the  parish  of  Fumeux  Pelham  to  the  said  house 
which  the  pauper  was  inhabiting  in  Safiron  Walden,  the 
distance  is  ten  miles  and  a  quarter  by  the  nearest  mode 
of  access;  but,  measured  in  a  straight  line  on  a  horizontal 
plane  from  such  boundary  to  such  house,  the  distance  is  but 
nine  miles.  From  the  boundary  of  the  estate  and  lands 
above  mentioned  in  the  parish  of  Fumeux  Pelham  to 
the  house  inhabited  by  the  pauper  in  Saffiron  Walden, 
the  distance  is  more  than  ten  miles  by  the  nearest  mode 
of  access ;  but,  measured  in  a  straight  line,  the  distance 
is  but  nine  miles ;  and  from  the  boundary  of  the  parish 


Walden. 
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• 

of  Fumeux  Pdham  to  the  boundary  of  the  parish  of        i846. 
Safiron  Walden,  the  distance  by  either  of  the  above     xbe  Qubbk 
modes  of  meaflurement  is  less  than  ten  miles.     If  the  _.  ,  ,^v.    ^ 

The  Inhabitants 

Court  shall  be  of  opinion^  that,  under  the  carcumstances  of  Saffron 
above  stated,  the  pauper,  at  the  time  of  the  making  of 
the  above-mentioned  oider  of  removal,  still  retained  his 
aettlenient  in  the  parish  of  Furneux  Pelham^  the  order 
of  quarter  sessions  is  to  be  confirmed.  If  otherwise,  to 
be  quashed 

M.  Chawberi  and    Wordsworth^   in  support  of  the 
order  of  sessions. — ^By  the  68th  section  of  the  4  & 

5  WilL  4,  a  76,  it  is  declared,  '^  that  no  person  shall  be 
deemedf  a^udgedy  or  taken  to  retain  any  settlement 
gained  by  virtue  of  any  possession  of  any  estate  or  in-» 
forest  in  any  parish  for  any  longer  or  further  time  than 
such  person  shall  inhabit  within  ten  miles  thereof." 
The  last  word,  '^  thereof,"  must  be  understood  to  refer 
to  the  word  ^'parish;"  and  if  the  section  means  that  the 
measurement  is  to  be  made  from  the  boundary  of  each 
parish,  there  is  no  point  in  dispute,  as  the  ease  finds 
that  ^  distance  from  one  boundary  to  the  other  is  less 
than  ten  miles  howsoever  measured.  But  if  the  section 
means  that  the  ten  miles  are  to  be  measured  from  the 
residenoe  of  the  pauper  to  the  boundary  of  the  pcurishin 
which  his  estate  lies,  the  question  remains  as  to  the 
mode  of  measurement^  whether  by  a  straight  line,  or 
by  the  nearest  means  of  access.  On  this  point  the 
intention  of  the  Legislature  may  be  collected  from  the 

6  &  7  Vict,  c  18,  8.  76,  which  deckres  the  mode  of 
measurem^it  to  be  adopted  in  oarrpng  out  the  provisions 
of  the  8  &  3  Will.  4,  o.  45.  It  recites  that  doubts  have 
arisen  as  to  the  measurement  of  the  distance  of  seven 
statute  miles  in  the  2  &  3  WilL  4,  c  45,  '^  as  to  the  re^ 
ndence  of  voters  for  any  dty  or  borough;"  and  then 
declares,  '^  that  the  said  distance  shall  be  understood  to 


Waldbn. 
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1846.         be  the  distance  of  seyen  miles  as  measured  in  a  straight 

TheQuBBN     ^^^  ^°  *^®  horizontal  plane."    That  mode  of  measare- 

V*  ment  is  less  variable,   and  should  be  adopted  here. 

Thclnbabitanta  .  , 

ofSAFFRON  Leiffh  y.  Hind  (a)  may  be  cited  on  the  other  side,  where 
the  nearest  mode  of  access,  according  to  the  existing 
state  of  the  streets^  was  adopted ;  but  that  case  is  £»- 
tinguishable,  as  it  related  to  a  covenant  between  two  pri- 
vate persons;  the  object  of  which,  from  all  the  circum- 
stances of  the  case,  seemed  to  be  better  carried  out  by 
adopting  the  nearest  mode  of  access,  than  bj  following 
the  more  certain  rule,  '^  as  the  crow  flies.'* 

Marshy  contrk. — The  explanatory  statute,  which  has 
been  mentioned,  is  not  in  pari  materia  with  that  und^ 
disbussion.     The  1  &  2  Vict.  c.  106,  is  more  in  point 
B J  that  act  clergymen  are  prohibited  from  holding  two 
benefices,  unless  within  the  distance  of  ten  miles  from 
each  other.     And  by  sect.  129  it  is  provided,  '^that 
the  distance  between  any  two  benefices  for  the  purposes 
of  the  act  shall  be  computed  from  the  church  of  the  iHe 
to  the  church  of  the  other  by  the  nearest  road  or  foot- 
path, or  by  an  accustomed  ferry."    It  is  said  that  mea- 
surement by  a  straight  line  is  the  less  variable,  and, 
therefore,  better;  but  there  is  no  inconvenience  in  holding, 
that,  although,  at  one  time,  a  person  may  reside  more 
than  ten  miles  from  his  estate  by  the  nearest  mode  of 
access,  yet  that,  the  distance  being  diminished  by  tiie 
formation  of  a  shorter  road,  a  settlement  shall  arise 
which  he  could  not  claim  before. 

Lord  Denman,  C.  J. — There  are  statutes  which 
prescribe  one  mode  of  calculation,  and  there  are  others 
which  prescribe  another ;  and  there  is  a  case  in  which  a 


(0)  9  B.  &  C.  774« 
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learned  Judge  (a)  tells  us  that  it  would  be  proper  to  mea-         i846. 
sure  the  distance  **  as  the  crow  flies/'  unless  the  context     xheQuEEN 
shewed  an  intention  that  the  distance  should  be  mea-  ^   ,  5'. . 

Thelohabitanti 

Bured  by  the  road.     It  is  difficult,  therefore,  to  decide     of  Saffron 

wV  AT  nvN 

from  the  materials  before  us,  as  we  have  nothing  but 
the  words  of  the  act  on  which  to  proceed  Under  these 
qircumstances,  we  are  bound  to  lay  down  an  arbitrary 
rule;  and,  if  so,  the  most  natural  and  reasonable  con- 
struction seems  to  me  to  say,  with  my  Brother  Parkcy 
that  the  measurement  to  be  adopted  must  be  a  measure- 
ment by  a  horizontal  line  from  one  point  to  another. 
Difficulties  will  then  be  avoided,  and  we  shall  have  no 
shifting  settlements  as  the  road  alters. 

Patteson  and  Williams,  Js.,  concurred. 

Order  of  sessions  confirmed. 


(a)  See  Mr.  Baroo  forAtf'f  judgment  in  Leigh  v.  HMj9  B.  &  C.774. 


VOL.  FL  C  C  N.  8.  C 
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May  30.    "  T^he  CluEEN  V.  The  Inhabitants  of  HdLf^te. 

If  the  officers  v/N  appeal  againat  an  order  of  two  justices  of  the 

which*anordcr  coi^ty  of  Devon,  dated  the  13th  January^  1844,  for 

madte"chxw  e't  ^^  removal  of  Mary  Honeywell  and  her  bastard  child 

attend,  and  ten-  frotti  the  parish  of  Buckfastleigh  to    the   parish  of 

der  evidence         tt  i  i^     i     •        t  •  i  i 

)eforethejo8.  Uolne,  DOth  in  the  said  county,  the  sessions  con- 
m^e^he'ordcr    fi^^^d  the  otder,  Subject  to  the  opinion  of  this  Court 

It  is  not  ncce.-'    on  a  CaSC. 
sary  that  a 

^py  of  such  The  paupers  were  retnoved  on  the  following  exa- 

eyidence  should        .      ^.  o  ^        ^     •  i  ^     xi 

be  sent,  as  part   minations,  among  others  not  matenal  to  the  case: — 
tiLwtto'SlJ"*"       Robert  Churchward,   of  Buckfastleigh,  proved  the 
parish  on  which  execution  of  au  indenture,  dated  30th  Auirust,  1834, 

the  order  is  , 

made.  by  which  the   pauper  Mary  Honeywell    was  bound 

ant^e^d^d*"'  apprentice  by  the  parish  officers  of  Buckfastleigh  to 
binding  of  an      Qeorge  Waycott,  of  the  parish  of  Hoke;  also  the  allow- 

apprentioe  ^  j        ^  r  » 

under  the  56  ance  of  the  binding  by  two  justices,  and  the  order  for 
s.  2,  is'well  '  it.  Another  witness  proved  the  pauper's  residence  and 
ofThe  offiMTs     service  under  the  indenture. 

^^w^t  ^\f^^  "*  Edmund  Baxter,  Greorge  Stranger,  Thomas  Stranger, 
prentice  is  to      and  Thomas  Waycott,  of  the  parish  of  Holne,  were 

present  when  the  examinations  were  takien  before  the 
removing  justices.  They  were  severally  sworn  and 
examined  touching  the  removal  of  the  paupers  before 
the  order  was  made. 

Edward  Baxter  and  George  Stranger  stated  that  they 
were  churchwardens,  and  Thomas  Stranger  that  he  was 
overseer  of  Holne,  at  the  time  of  the  pauper's  bind- 
ing, but  that  they  received  no  notice  of  it,  nor  were  in 
any  way  aware  of  it  before  it  was  completed. 

Thomas  Waycott  stated  that  he  was  the  spn  of 
William  Waycott,  the  overseer  of  Holne  at  the  time  of 
the  binding ;  that  he  was  in  the  habit  of  transacting 
parish  business  for  his  father,  although  not  an  assistant 


be  bound. 
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overseer;  that  he  remembered  receiying  notice  of  an        j846. 
intended  binding  of  the  pauper,  but  did  not  recollect     '^^''q^ 
acquaintinir  his  father  with  it ;  that  neither  he  or  his  ^' 

^  ^  ,         .      .  The  Inhabitants 

father  attended  the  binding.  of  Uolnk. 

The  evidence  of  these  four  witnesses  was  not  taken 
down  in  writing,  nor  was  any  copy  of  their  examina- 
tions sent  to  the  parish  officers  of  Holne. 

It  was  objected  by  the  grounds  of  appeal  that  'a  copy 
of  all  thfe  examinations  touching  the  pauper's  settlement 
was  not  sent  to  the  appellants ;  and  that  no  notice  was 
given  to  the  parish  officers  of  Holne  of  the  intended 
binding  of  the  pauper  as  an  apprentice  there. 

On  the  trial  of  the  appeal,  William  Waycott,  an- 
other son  of  William  Waycott  the  overseer  of  Holne  in 
1834,  proved  that  he  acted  in  1834  for  one  of  the 
overeeem  of  Buckfastleigh,  though  not  appointed  assisl^ 
ant  overseer;  that  he  left  at  his  father's  house,  on  the 
8th  August,  1834,  a  written  notice,  (which  was  pro- 
duced), signed  by  the  churchwardens  and  overseers  of 
Buckfastleigh,  to  the  overseers  of  Holne,  of  the  in- 
tended binding  of  the  pauper ;  that  he  afterwards  gave 
his  father  verbal  notice  of  the  binding  being  adjourned* 

The  appellants  objected,  that  the  notice  was  insuf- 
fident;  and  they  relied  also  on  the .  other  objection  to 
the  examinations  raised  by  the- ground  of  appeal  above 
mentioned.  Tiie  sessions,  however,  overruled  both  ob- 
jections, and  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  both  the  points. 

Gremwoed,  in  support  of  the  order  of  sessions. — There 
are  two  questions  raised:  1.  Whether  an  order  of 
removal  is  invalid  because  the  justices  who  made  it 
have  not  taken  down  in  writing  some  evidence  which 
was  tendered  before  them.  2.  Whether  it  is  neces- 
sary that  notice  of  an  intended  binding  of  a  parish 
apprentice  should  be  sent  to  all  or  a  majority  of  the 

cc  2 
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1846.         parish  officers  where  the  binding  is  to  be  made,  or  whe- 
The  Queen     ^^^^  notice  to  one  is  not  sufficient.     As  to  the  first 
u'u-f-«t«  P^^^**  Regina  v.  Outwell{a)  will  be  relied  on  as  an  au- 
of  HoLNB.      thority  against  the  present  order.     No  doubt  that  case 
decides  that  there  shall  be  no  selection  of  evidence,  and 
that  the  omission  of  any  one  examination  is  ground  of 
appeal,  though  it  may  not  contain  evidence  upon  which 
the  order  was  in  fact  founded*     But  in  the  present  case 
all  the  examinations  taken  were  sent.     The  examination 
of  the  witnesses  tendered  by  the  appellants  was  no  part 
of  the  respondents'  case,  which  was  at  that  time  an  ex 
parte  proceeding.     The  parish  to  which  a  pauper  is 
about  to  be  removed  cannot  compel  justices  to  receiye 
any  evidence  they  choose  to  tender,  when  the  order 
for  his  removal  is   made.     If  such  evidence  must  be 
received  at  all,  it  can  only  be  by  force  of  a  mandamns 
fi:om  this  Court     In  Regina  v.  Black  Callertan  {b),  Pat- 
teson,  J.,  says,  ^'The  word  /  examination,'  though  in  the 
singular  number,  means  all  the  evidence;"  but  that 
means  all  the  evidence  taken  and  reduced  into  writing. 
It  cannot  extend  further,  and  include  evidence  tendered 
by  the  appellants.     As  to  the. second  point:  sect.  2  of 
56  Geo.  3,  c.  139,  which  regulates  the  binding  of  parish 
apprentices,  provides  that  ^'notice  shall  be  given  to  the 
overseers  of  the  poor  of  the  parish  or  place  in  which 
a  child  shall  be  intended  to  serve  an  apprenticeship;" 
there  is  no  doubt,  however,  that  service  on  one  parish 
officer  is  service  on  all,  if  no  fraud  or  collusion  be  in- 
tended: Regina  v.  The  Justices  of  Wartoickshire  {c),  2 
Nolan,  524,  n.,  Rex  v.  The  Justices  of  Staffordshire  {d), 

Merivale,   contra. — The  practice   is,   on  appUcation 
being  made  for  an  order  of  removal  by  one  parish,  to 


(a)  9  A.  &  E.  836.  (c)  6  A.  &  E.  873. 

(b)  10  A.  &  E.  679.  (d)  4  A.  &  £.  842. 
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give  notice  of  it  to  the  other  parish,  that  they  may         i846. 
attend :  then,  if  evidence  be  tendered  by  persons  pre-     ^  qubkn 
sent,  though  not  necessarily,  and  the  justices  take  it^  _.  ,  ^*  . 

1  -I  /•  •        •  1     1  1         ^  1     The  Inhabitants 

they  must  send  a  copy  of  it  with  the  order  of  removaL  of  Holnb. 
Regina  v.  OuiweU{a)  is  conclusive.  There  the  evidence 
which  was  omitted  was  against  the  order,  and  yet  the 
Court  held  it  must  be  sent.  It  is  no  answer  that  the 
evidence  here  was  not  put  into  writing :  the  same 
might  be  said  with  regard  to  copies  of  documents, 
which,  according  to  recent  cases,  must  be  sent;  and,  for 
want  of  them,  examinations  were  held  invalid. 

Secondly,  the  notice  is  insufficient.  Rex  v.  Threl- 
held{h)  was  the  first  case  decided  on  the  56  Geo.  3, 
c.  139,  where  it  was  held,  that,  when  an  apprentice  is 
bound  from  one  parish  into  another,  notice  must  be 
given  to  the  overseers  of  the  latter,  though  both  be  in 
the  same  county  and  jurisdiction  of  the  peace,  the  ob- 
ject of  the  statute  being,  in  the  words  of  Lord  Den-^ 
man,  C.  J.,  "  that  every  possible  precaution  should  be 
taken."  The  proviso  at  the  end  of  the  2nd  section  is, 
therefore,  material ;  but  if  notice  to  one  of  the  parish 
officers  is  sufficient,  the  proviso  becomes  useless. 

Lord  Denman,  C.  J. — There  is  no  doubt  the  ser- 
vice of  the  notice  was  good.  And,  on  the  other  point, 
I  do  not  think  the  order  was  made  on  those  examina- 
tions which,  it  is  said,  were  omitted. 

Patteson,  J. — I  by  no  means  say  that  the  justices 
have  any  discretion  as  to  whether  they  will  take  down 
and  send  evidence  offered  by  the  removing  parish ;  but 
in  this  case  the  evidence  which  they  do  not  send  was 
offisred  by  the  appellant  parish,  and  the  order  was  made 
notwithstanding  it. 

(a)  9  A.  &  E.  836.  (b)  4  B.  &  Ad.  229. 
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1846.  Williams^  J. — ^I  have  this  additional  observatioQ  to 

ThTQuKEN     ^^^®'  ^ow  could  the  removing  overseera.  compel  the 

V*      ^    justices  to  receive  evidence  from  the  other  side?  aod 

Thelnbabitanis 

of  HoLNB.  then,  are  the  removing  overseers  to  lose  their  order, 
because  the  justices  will  not  do  that  which  the  overseers 
cannot  compel  them  to  do  ? 

Order  of  sessions  confirmed. 


June  3.  The  QuEEN  V.  Griffin. 

Stat.  52  Geo.  3,  On  an  appeal  against  a  conviction  of  James  Griffin, 

(L.^ 'rScti.  ^^'  .«^g  a  gun  and  dog  for  the  purpose  of  taking  and 

empowers  and  killing  game  without  having  obtained  a  certificate,  the 

two  commu-  sessions  confirmed  the  conviction,  subject  to  the  foUow- 

rioners  of  taxes,    •    „-,^j-^. 

or  one  justice      "*6  ^'"^  •         ' 

of  the  peace  of 

^c.^behig  alio  On  the  2nd  January,  1843,  the  appellant  was  con- 
a  commission-    yi^ted  of  the  offence  mentioned  in  the  conviction,  of 

cr,  on  com-  ^  ^ 

plaint  to  him  or  which  the  following  is  a  copy : — 

them  made  of 
any  offence 

described  in  the  **  Devonshire,  to  wit. — Be  it  remembered,  that,  on 

^mmitted  ^^  2nd  day  of  January,  1843,  at  the  parish  of  Colyton, 

trict*  to^'rom!"  ^^  ^'^  district  of  Colyton,  in  the  county  of  Devon,  James 

montheaccused  Griffin,  of  the  parish  of  Seaton  and  Beer,  in  the  county 

person  to  ap-  ,  , 

pear  brforehim  of  Devon,  labourer,  was  duly  convicted  by  us  of  having, 
on  appearrace  within  three  calendar  months  before  the  making  of  the 
to  hear  and  de-  information  and  complaint  herein,  to  wit,  on  the  4th 

term  me,  and  to    '  *  '  ' 

give  judgment 
for  penaltieSi 

and  to  commit  on  non-payment,  &c. : — Held^  that  one  commissioner  of  taxes  has  no 
power  under  this  act  to  receive  an  information  and  issue  a  summons,  nor  is  such  pro- 
ceeding rendered  legal  by  the  3  Gko.  4,  c.  23,  s.  2,  which  enables  one  justice,  depaty- 
lieutenant,  or  other  pereow^  to,  receiye  the  information  in  cases  required  to  be  determined 
by  two. 
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day  of  October^  1842^  at  the  said  parish  of  Colyton,  in         1846. 
the  district  aforesaid,  in  the  county  aforesaid,  used  a  gun     j.^^  qubbn 
and  dog  for  the  purpose  of  then  and  there  taking  and  v* 

killing  game,  without  haying  obtained  a  certificate  as  is 
directed  by  the  statute  in  that  case  made  and  provided, 
in  order  to  an  assessment  for  the  year  wherein  the  said 
James  Griffin  did  so  use  such  gun  and  dog,  contrary  to 
the  form  of  the  statute  in  that  case  made  and  provided, 
and  adjudged  to  pay  the  sum  of  102^  for  his  said  offence. 
Given  under  the  hands  and  seals  of  Sir  Edmund  Saim- 
derson  Prideaux,  baronet ;  the  Eeverend  Richard  Lewis 

a 

Uie  younger,  clerk;  Edward  Guppy  and  Matthew 
Liddon,  esquires,  being  commissioners  acting  in  the 
execution  of  the  acts  relating  to  assessed  taxes  for 
the  said  district  of  Colyton,  in  the  said  county  of 
Devon. 

''  Edmund  S.  Piudeaux. 

^^BiCH.  Lewis,  Jun. 

**  Edward  Guppy, 

"  Matthew  Liddon." 

It  was  objected,  on  the  trial  of  the  appeal,  that  this 
conviction  was  bad  on  the  flice  of  it,  inasmuch  as  it  did 
not  appear  thereby  that  any  information  or  complaint 
of  the  offence  having  been  committed  within  the  district 
where  the  commissioners  acted  bad  been  made  to  them 
or  any  one  of  them  before  they  summoned  thi^  person 
accused  to  appear  before  them ;  neither  did  it  appear 
thereby  that  they  or  any  one  of  them  had  summoned 
the  person  abused  to  appear  before  them  within  tlwee 
calendar  months  after  the  offence  was  committed.  The 
information  had  been  made  to  a  single  commissioner 
of  assessed  taxes,  (not  being  a  justice  of  the  peace),  and 
the  summons  issued  by  him  alone.  The  conviction  was 
signed  by  him.  and  three  other  commissioners.  These 
facts  were  also  made  grounds  of  objection. 
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1846.  The  sessions  overruled  all  the  objectionsy  and  oon- 

The  duBKN     firmed  the  conviction.     The  question  for  the  opinion  of 
^'  this  Court  is^  whether  the  conviction  was  invalid  on  aaj 

of  the  grounds  above  mentioned. 

Greenwoody  in  support  of  the  conviction. — There  are 
two  objections  to  this  conviction.  1.  That  no  inform- 
ation appears  on  the  face  of  it  to  have  been  made  to 
the  convicting  magistrates  before  the  issuing  of  the 
summons^  or  any  summons  issued  within  three  calen- 
dar months  after  the  commission  of  the  offence.  2.  That 
the  information  was  laid  before^  and  the  summons  issued 
by  one  commissioner  only  of  assessed  taxes^  (not  being  a 
justice  of  the  peace),  though  the  conviction  was  signed  by 
him  and  three  other  persons. 

To  the  first  objection,  on  which  probably  not  much 
reliance  will  be  placed,  it  is  a  sufficient  answer  that  the 
conviction  exactly  follows  the  form  given  in  the  52  Geo. 
3,  c.  93,  sched.  (L.),  rule  15. 

As  to  the  second:  the  13th  rule  of  the  52  Oeo.  3, 
c.  93 j  sched.  (L.),  provides,  that  ^4t  shall  be  lawful  forany 
two  commissioners  for  executing  this  act,  or  for  anj  one 
justice  of  the  peace  of  th^  county,  &c.  wherein  any 
offence  mentioned  in  the  schedule  shall  be  committed, 
such  justice  being  also  a  commissioner  for  executing  this 
act,"  upon  information  to  him  or  them,  '^to  summon  the 
person  accused,  and  to  proceed  to  hear  and  determine 
the  matter  in  a  summary  way."  Subsequently  the  Gene- 
ral Conviction  Act,  3  Geo.  4,  c  23,  passed,  by  the  2nd  sec- 
tion of  which  it  is  enacted,  ^^  that,  in  all  cases  where  two  or 
more  justices,  deputy-lieutenants,  or  others  are  authorised 
and  required  to  hear  and  determine  any  complaint,  on«  jus- 
tice, deputy-lieutenant,  or  such  other  person  shall  be  com- 
petent to  receive  the  original  information  or  complidnt,  and 
to  issue  the  summons  or  warrant  requiring  the  parties  to 
appear  before  two  or  more  justices  of  the  peace,  deputy- 
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lieutenants,  or  others,  as  the  case  may  be."    Under  the         1846. 
latter  act»  therefore,  it  seems  clear  that  one  commissioner     f^^  qubbn 
had  the  power  to  do  what  under  the  former  act  could       ^   ^' 

1     1      J         1  11  •        .  Griffin. 

only  be  done  by  two^  and  that  the  summons  in  this  case 
was  issued  by  competent  authority.  Janes  v.  Gurdon  (a) 
will  be  relied  on.  There,  however,  the  person  by 
whom  the  summons  was  issued  was  ho  party  to  the  con- 
viction, which  distinguishes  that  case  from  the  present. 

Merivale  and  Cornish^  contriL — The  second  objection 
is  fiital.  It  is  a  mistake  to  suppose  that  the  3  Geo.  4, 
c.  23,  repeals  former  statutes  which  prescribe  particukr 
modes  of  conviction.  It  has  no  such  effect,  but  was 
passed  with  reference  to  some  doubts  which  existed  as 
to  whether  an  information  may  be  laid  before  (me  jus- 
tice only,  where  the  conviction  must  be  the  act  of  two : 
Paley  on  Convictions,  p.  23,  3rd  ed.;  Dalton,  c.  6. 
The  former  act,  therefore,  was  left  untouched  as  to 
that  part  of  it  which  concerns  convictions  by  commis- 
sioners of  assessed  taxes  not  being  justices  of  the 
peace,  and  two  commissioners  are  still  necessary.  The 
words  "  or  others,"  in  the  2nd  section  of  the  3  Geo.  4, 
c.  23,  must  mean  others  ejusdem  generis  as  those  pre- 
viously specified,  and  commissioners  of  assessed  taxes 
are  not  mentioned :  Kitchen  v.  Shaw  (b),  Sandiman  v. 
Breach  (c). 

Lord  Denman,  C.  J. — I  think  that  the  3  Geo.  4, 
a  23,  does  not  repeal  the  52  Geo.  3,  c  93,  and  that  the 
objection  is  fatal 

Patteson,  J. — It  seems  to  me  that  Mr.  Merivale^i 
interpretation  is  the  right  one,  and  that  the  3  Geo.  4, 
c  23,  applies  to  those  cases  where  power  is  given  to  two 

(a)  2  Q.  B.  R.  600.    {h)  6  A.  &  E.  729.    (c)  7  B.  &  C.  100. 
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1846.        juBtices  to  hear  and  determine.     In  those  case9  it  might 

Th^oT^w     ^  doubtful  whether  one  only  could  receive  the  infomu^ 

t^*  tion ;  by  this  act  he  may :  but  that  does  not  apply  to 

cases  where  the  statute  itself,  which  gives  power  to  two 

to  hear  and  determine,  has  a  distinct  provision  that  two 

are  to  receive  the  information. 


Williams,  J.,  concurred. 


Conviction  quashed. 


June  3.  The  QuEEN  v.  PoCOCK. 

The  6 &7  Viet.  -LHIS  was  an  appeal  by  Thomas  Pocock,  assessed  to 
from'lUbmS*'  a  rate  made  on  the  4th  March,  1845,  by  the  trustees 
to  the  poor  and  of  the  south  district  of  the  parish  of  St  George  the 

other  rates, 
land  I  hooaeSy 
and  bnildings 

belonging  to  any  societies  institnted  for  the  purpose  of  science,  literatnre,  or  the  fine  arts 
exclusively,  provided  that  snch  society  shall  be  supported  wholly  or  in  part  by  annaai 
volantary  oontribations,  and  shall  not,  and  by  its  laws  may  not,  make  any  dividend,  gift, 
division,  or  bonus  in  money  onto  or  between  any  of  its  members,  and  provided  sudi  society 
shall  obtain  the  certificate  of  the  barrister  appointed  to  certify  the  rules  of  friendly  societies. 

A  society  was  established  for  promoting  the  edacation  of  the  labouring  classes.  By  its 
rules  a  school  is  to  be  maintained  to  educate  children,  to  support  and  train  up  yoang 
persons  for  supplying  teachers.  Certain  officers  and  a  committee  are  to  be  appointed,  by 
whom  the  affairs  of  the  society  are  to  be  managed.  No  member  of  the  committee  is  to 
receive  any  pecuniary  benefit  from  the  society,  nor  is  any  dividend,  &c.,  in  money  or 
otherwise,  to  be  made  to  any  of  the  members.  In  the  normal  school  for  the  instruction  of 
teachers  lectures  are  given  in  grammar,  &c.,  and  there  is  a  school  of  design  and  a  model 
school  for  children.  The  society  is  supported  in  part  by  annual  voluntary  contributions, 
but  the  children  admitted  to  the  model  school  pay  a  small  sum  weekly  for  instruction,  and 
the  teachers  in  the  normal  school  pay  something  towards  their  board ;  but  these  payments 
do  not  amount  to  the  actual  expense  incurred  : — Held^  that  such  society  is  not  established 
for  the  purposes  of  science,  literature,  or  the  fine  arts,  within  the  statute,  and  therefore 
not  exempt  from  rateability. 

Sect.  6  gives  an  appeal  to  any  person  rated  against  the  certificate  of  the  barrister 
within  four  calendar  months  next  after  the  first  assessment  of  such  rate  made  after  such 
certificate  shall  have  been  filed,  or  within  four  calendar  months  next  after  the  first  assess- 
ment of  such  rate  made  after  such  exemption  shall  have  been  claimed  by  such  society  r^ 
Heldj  that,  as  the  act  points  out  two  distinct  periods  within  which  an  appeal  may  be 
entered,  an  appeal  within  the  latter  period  was  in  time. 
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Martyr,  in  the  borough  of  Southwark,  under  the  10 
Geo.  4,  c.  128,  (local),  agaiuBt  the  decision  of  John 
Tidd  Pratt,  Esq.,  the  barrister  appointed  to  certify  the 
rules  of  friendly  societies  in  England.  At  the  Surrey 
SesaionB  the  court  dismissed  the  appeal,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 


1846. 

The  QuBBN 

POCOCK. 


The  case  set  out  the  6  &  7  Viot  c  36,  ss.  1,  2, 
and  6  (a). 


(a)  Intituled  "An  act  to  ex- 
empt from  county,  borough,  pa- 
rochial, and  other  local  rates,  land 
and  buildings  occupied  by  acien- 
tific  or  literary  locieties." 

Sect.  1.  "  Whereas  it  is  expe- 
dient that  societies  established 
exdaaiYely  for  purposes  of  sci- 
ence, literature,  or  the  fine  arts 
should  be  exempt  from  the  charge 
of  county,  borough,  parochial,  and 
other  local  rates  in  respect  of 
laadfl  and  buildings  occupied  by 
them  for  the  transaction  of  their 
buBioess  and  for  carrying  into 
effect  their  purposes ;  Be  it  there- 
fore enacted,  that,  from  and  after 
the  Ist  day  of  October,  1843, 
no  person  or  persons  shall  be  as- 
seved  or  rated,  or  liable  to  be 
assessed  or  rated,  or  liable  to  pay 
to  any  county,  borough,  parochial 
,or  other  local  rates  or  cesses, 
in  respect  of  any  land,  houses, 
or  buildings,  or  parts  of  houses 
or  buildings,  belonging  to  any 
society  instituted  for  purposes  of 
science,  literature,  *  or  the  fine 
arts  exclusively,  either  as  tenant 
or  as  owner,  and  occupied  by  it 
for  the  transaction  of  its  business 
and  for  canning  into  effsct  its 


purposes,  provided  that  such  so- 
ciety shall  be  supported  wholly 
or  in  part  by  annual  voluntary 
contributions,  and  shall  not, 
and  by  its  laws  may  not  make 
any  dividend,  gifV,  division,  or 
bonus  in  money  unto  or  between 
any  of  its  members,  and  provided 
also  that  such  society  shall  obtain 
the  certificate  of  the  barrister- 
at-law,  as  hereinafter  mention- 
ed." 

Sect  2  enacts,  "  that,  before 
any  society  shall  be  entitled  to  the 
benefit  of  this  act,  such  society 
shall  cause  three  copies  of  all 
laws,  rules,  and  regulations  for 
the  management  thereof^  signed 
and  countersigned  as  therein  dir 
rectedt  to  be  submitted  to  the 
barrister-at-law  for  the  time  being 
appointed  to  certify  Jthe  rules  of 
friendly  societies,  for  the  purpose 
of  ascertaining  whether  such  so- 
ciety is  entitled  to  the  benefit  of 
this  act,  and  such  barrister  shall 
give  a  certificate  on  each  of  the 
said  copies  that  the  society  ap- 
plying is  entitled  to  the  benefit 
of  this  act,  or  shall  state  in  writing 
the  grounds  on  which  such  ceiv- 
tificate  is  withheld;  and  one  of 
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The  QuBVN 
FococK. 
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The  British  and  Foreign  School  Society^  in  AugoBt, 
1844,  caused  three  copies  of  all  their  laws,  rules,  and 
regulations  for  the  management  thereof  (duly  signed 
and  countersigned)  to  be  submitted  to  the  barrister  ap- 
pointed to  certify  the  rules  of  friendly  societies  in 
England,  for  the  purpose  of  ascertaining  whether  such 
society  was  entitled  to  the  benefit  of  the  last-mentioned 
act;  and  the  barrister,  on  the  22nd  August,  1844, 
gave  a  certificate  on  each  of  the  said  copies,  that  the 
said  society  was  entitled  to  the  benefit  of  the  act ;  and 
one  of  the  copies  so  certified  was  returned  by  him  to  the 
society,  another  transmitted  to  the  derk  of  the  peace 
for  the  coimty  of  Surrey,  and  by  him  laid  before  the 
justices  of  the  county,  at  an  adjourned  sessions,  on  the 


such  copieSf  when  certified  by 
such  barrister,  shall  be  returned 
to  the  society,  another  copy  re- 
tained by  such  barrister,  and  the 
other  of  such  copies  shall  be  trans- 
mitted by  such  barrister  to  the 
clerk  of  the  peace  for  the  borough 
or  county  where  the  land  or  build- 
ings of  such  society  in  respect  of 
which  such  exemption  is  claimed 
shall  be  situated,  and  shall  by 
him  be  laid  before  the  recorder 
or  justices  for  such  borough  or 
county,,  at  the  general  quarter 
sessions  or , adjournment  thereof 
held  next  after  the  time  when 
such  copy  shall  have  been  so  cer- 
tified and  transmitted  to  him  as 
aforesaid,  and  the  recorder  or  jus- 
tices then  and  there  present  are 
hereby  authorised  and  required, 
without  motion,  to  allow  and  con- 
firm the  same;  and  such  copies 
shall  be  filed  by  such  clerk  of  the 
peace  with  the  rolls  of  the  ses- 


sions of  the  peace  in  his  custody, 
without  fee  or  reward." 

Sect.  6  enacts,  *'  that  any  per- 
son or  persons  assessed  to  any  rate 
firom  which  any  society  shall  be 
exempted  by  this  act  may  appeal 
from  the  decision  of  the  said  bar- 
rister in  granting  such  certificate 
as  aforesaid,  to  the  said  court  of 
quarter  sessions,  within  four  ca- 
lendar montlis  next  after  the  first 
assessment  of  such  rate  made  after 
such  certificate  shall  have  been 
filed  as  aforesaid,  or  within  four 
calendar  months  next  after  the 
first  assessment  of  such  rate  made 
after  such  exemption  shall  have 
been  claimed  by  such  society,  such 
appellant  first  giving  to  the  clerk 
or  secretary  of  the  society  in 
question  twenty-one  days'  notice 
in  writing  of  his  intention  to  brings 
such  appeal,  together  with  a  state- 
ment in  writing  of  the  grounds 
thereof,"  &c. 
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9th  September,  1844,  and  was  by  them  allowed  and         1846. 
confirmed,  and  filed  by  the  derk  of  the  peace  with  the     j^^  quebn 
rolls  of  the  sessions  in  his  custody  on  the  same  day.  _  ^' 

A.  1  •  POCOCK. 

The  first  assessment  after  the  certificate  was  filed 
was  made  on  the  1st  October,  1844.  Notice  of  such 
certificate  having  been  granted  and  filed  was  given  to 
the  collector  of  the  rates  in  November,  1844;  but  there 
was  no  proof  that  the  trustees  were  cognisant  there- 
of till  formal  notice  was  given  them  on  the  6th  Febru- 
ary, 1845.  The  next  assessment  was  made  on  the  4th 
March,  1845.  The  notice  and  statement  of  grounds  of 
appeal  was  dated  and  served  on  the  7th  June,  1845,  and 
the  appeal  was  entered  and  tried  at  the  quarter  sessions 
on  the  1st  July,  1845. 

The  property  in  respect  of  which  the  exemption  is 
claimed  by  the  society  consists  of  certain  land,  houses, 
and  buildings  belonging  to  the  British  and  Foreign 
School  Society,  situate  in  the  Borough-road,  within  the 
parish  of  St.  George  the  Martyr. 

By  the  bye-laws  of  the  society,it  is,  among  other  things, 
provided,  that  the  institution  shall  be  designated  *^  The 
institution  for  promoting  the  education  of  the  labour- 
ing and  manufacturing  classes  of  society  of  every  reli- 
gious persuasion."  The  rules  further  provide,  that  a 
school  is  to  be  maintained  to  educate  children.  It  is  to 
support  and  train  up  young  persons  of  both  sexes  for 
supplying  teachers  to  the  inhabitants  of  all  such  places 
in  the  British  dominions,  at  home  and  abroad,  as  shall 
be  desirous  of  establishing  schools  on  the  British  system. 
It  is  to  instruct  all  persons,  whether  natives  or  foreign- 
ers, who  may  be  sent,  from  time  to  time,  for  the  pur- 
pose of  being  qualified  as  teachers  in  this  or  any  other 
country. 

The  school  is  to  be  open  to  the  public,  for  the  pur- 
pose of  exhibiting  the  system  of  teaching  and  training. 
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1846.         All  schools  which  are  supplied  with  teachers  at  tbe 

'tht  QuBBN    ^*P®^^®  o^  this  institution  are  to  be  open  to  the  chil- 

V*  dren  of  parents  of  all  religious  denominations;  mi 

reading/ writing,  arithmetic^  and  needlework  shall  be 

taught 

The  rules  also  provide  for  the  appointment  of  offioers, 
and  of  a  committee  selected  from  the  subscribers,  by 
whom  the  affairs  of  the  society  are  to  be  managed.  No 
member  of  the  committee  is  to  receive  any  pecuniary  ad- 
vsmtage  from  the  society,  nor  shall  the  society  make  any 
dividend,  gift,  division,  or  bonus,  in  money  or  other- 
wise, unto  or  between  any  of  its  members.  The  society 
is  carried  on  pursuant  to  these  rules,  and  the  lands  and 
buildings  are  occupied  for  carrying  into  effect  the  pur- 
poses of  the  society. 

The  normal  school,  for  the  instruction  and  training  of 
teachers,  forms  the  principal  part  of  this  institution,  and  is 
divided  into  twelve  classes,  in  which  lectures  are  given 
— on  grammar,  English  composition,  elocution,  reading, 
arithmetic,  mathematics,  algebra,  trigonometry,  natural 
history,  botany,  chemistry,  Bible  lessons,  a  school  of 
design,  geography,  physics,  music,  &c. 

Besides  this  normal  or  training  school,  there,  are  two 
other  schools,  one  for  boys  and  one  for  girls,  containing 
fipom  200  to  300  children.  These  schools  are  for  the 
purpose  of  elucidating  the  art  of  teaching,  and  the  num- 
ber of  children  is  large,  in  order  to  afford  sufficient 
scope  and  opportunity  for  the  pupil  teachers  to  instruct 
and  put  in  practice  the  science  of  teaching,  the  object  of 
the  institution  being  to  train  up  teachers  who  may  pro- 
mote education,  according  to  the  particular  system  of 
this  institution,  both  in  the  United  Kingdom  and  the 
colonies. 

The  society  is  supported,  in  part,  by  voluntary  con- 
tributions ;  but  the  children  who  are  admitted  to  the 
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model  school  pay  twopence  weekly  for  the  instruction         i846. 
they  receive^  imd  pupil  teachers  admitted  into  the  nor-     xbTouBBN 
mal  departments^  and  residing  in  the  establishment^  pay  ^• 

6i.  a  week  towards  their  board,  except  in  cases  of  ex- 
treme poverty,  when  the  board  and  instruction  are  gra- 
tuitous. These  payments  do  not  amount  to  the  actual 
expense  occasioned.  Books  ptinted  by  the  society  are 
sold,  and,  occasionally,  books,  as  well  as  stationery  and 
school  materials  that  have  been  purchased  by  them, 
have  been  re-sold,  at  advance,  to  subscribers,  to  schools, 
and  other  persons  applyiilg  for  them,  for  the  use  of 
schools;  and,  on  the  whole,  no  profit  is  made,  there 
being  an  annual  pecuniary  deficit  on  such  grants  and 
sales,  which  deficit  is  made  up  out  of  the  general  funds 
of  the  society. 

The  questions  for  the  opinion  of  the  Court  are, 
1.  Whether  the  appeal  in  question  was  commenced 
within  the  proper  time;  2.  Whether  the  British  and 
Foreign  School  Society  is  a  society  established  ex- 
clusively for  putposes  of  science,  literature,  or  the  fine 
arts,  and,  as  such,  entitled  to  the  certificate  of  the  bar- 
rister, according  to  the  provisions  of  the  6  &  7  Vict, 
c.  36. 

Martin^  fFaUinffer,  and  J.  Clerk  were  heard  in  sup- 
port of  the  certificate;  and  M,  Chambers^  Hflj/eSy  and 
Knapp,  for  the  appellant. — ^It  is  unnecessary  to  report 
the  argument,  as  all  the  points  taken  are  mentioned  in 
the  judgment  of  tiie  Court 

Lord  Denman,  C.  J. — As  to  the  limitation  of  the 
time  within  which  the  appeal  is  to  be  made,  it  seems  to 
me  that  there  are  two  periods  mentioned  in  the  act — 
one  within  four  months  after  the  first  assessment  after 
the  certificate  has  been  filed  at  the  sessions ;  and  when  a 
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1846.         person  has  been  informed  that  the  certificate  has  been 

liie  duBBN     ^^9  ^^'^^  ^^^  period  is  the  one  within  which  he  should 

V*  appeal.     But  he  may  not  know  that  the  certificate  has 

POOOCK* 

been  filed ;  and^  if  such  is  the  case,  the  appeal  is  not  to 
be  taken  away ;  but  so  soon  as  he  is  informed  of  it^  then 
another  period  is  pointed  out  within  which  he  may  ap- 
pealt  namely,  within  four  calendar .  months  next  after 
the  first  assessment  made  after  the  exemption  dbdmed. 
I  think,  therefore,  the  appeal  was  in  time. 

The  question,  then,  is,  whether  the  society  is  within 
the  exemptions  of  this  act  of  Parliament.  I  must  here 
observe,  that  it  is  impossible  to  give  any  operation  to  the 
clauses  of  this  act,  without  feeling  compelled  to  lament 
that  it  should  be  drawn  in  so  loose  and  unsatisfactory  a 
manner  as  it  is.  It  is,  indeed,  impossible  to  mention  any 
institution  as  to  which  the  application  of  the  provisionfi 
may  not  be  the  subject  of  doubt.  I  agree,  that>  where 
'  a  liability  is  to  be  imposed,  the  intention  to  impose  it 

ought  to  be  stated  clearly.  It  is  a  great  hardship  on 
courts,  on  parishes,  on  individuals,  that  there  should  be 
an  act  of  Parliament  on  which  they  are  compelled  to 
proceed,  without  their  being  able  to  know  what  maybe 
the  effect  of  its  particular  provisions,  or  how  fiu-  they 
may  be  subjected  to  them.  The  preamble  of  this  act 
declares  that  it  is  intended  to  protect  literary  and  scien- 
tific societies.  The  enacting  part  of  it  describes  as 
exempted  from  rating  societies  instituted  for  the  piu> 
poses  of  science,  literature,  or  the  fine  arts.  I  think,  with 
Mr.  Chambers,  that  the  act  points  to  societies  which 
have,  least  of  any  others,  a  good  claim  to  exempticm, 
namely,  those  in  which  many  opulent  and  well-edu- 
cated men  meet  together,  for  the  purpose  of  discussing 
literary  and  scientific  matters.  There  certainly  is  much 
less  reason  for  their  exemption  than  for  the  exemption 
of  many  others.     I  agree  that  the   exemption  ought 
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rather  to  be  conceded  to  meehanics'  institutions,  and        1846. 
those  societies  in  which  poorer  and  humbler  men  asso-     xhc  Qusbn 
ciate  together  to  obtain  education,  or  to  improve  them-  v* 

selves  in  knowledge  necessary  for  the  purpose  of  get- 
ting their  living,  or  otherwise  beneficial  to  them.    Such 
societies,  I  think,  ought  to  be  exempted ;  but  still  I  do 
not  say,  in  fitct,  that  they  fall  within  the  words  of  the 
section.     I  think  it  likely  that  the  intention  of  the 
legislature  was  not  to  grant  an  exemption  exclusively 
confined  to  societies  that  could  be  strictly  called  socie- 
ties for  the  promotion  of  literature,  science,  and  the  fine 
arts,  but  that  it  was  intended  that  such  exemption 
should  include  those  societies  instituted  for  piurposes  of  a 
coarser  and  more  practical  sort ;  and  I  believe  that  Par- 
liament would  have  taken  care  to  carry  that  intention 
into  efiTect,  if  attention  had  been  drawn  to  the  difficul- 
ties attending  the  definition  of  the  terms  introduced 
into  the  statute.     But  it  is  not  competent  to  us  to  act 
upon   that  supposition,  and  to  say,  that,  because  we 
belieye  such  to  have  been  the  real  intention  of  the 
legislature,  such  is  the  meaning  of  the  words  to  be 
found  in  the  statute.     The  certificate  of  the  barrister 
does  not  establish  the  exemption,  but  only  shews,  that, 
according  to  his  opinion,  the  society  comes  within  the 
description  of  the  exemptions,  so  that,  when  that  certi- 
ficate is  impeached,  the  parties  claiming  the  exemption 
are  bound  to  shew  the  grounds  of  their  exemption.     I 
have  mentioned  the  difficulties  in  putting  a  construction 
upon  the  statute,  in  order  to  shew  that  good  cause 
exists  for  a  new  and  more  definite  legislative  enactment, 
which  shall  tell  us  clearly  and  plainly  what  we  are  to 

« 

do,  and  what  liabilities  are  imposed,  and  what  exemp- 
tions  are  allowed,  in  cases  like  the  present. 

Pattbson,  J. — I  am  entirely  of  the  same  opinion* 
Ab  to  the  question  of  time,  the  claim  of  exemption 

VOL.  n.  D  D  N.  8.  c. 
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1846.        means  that  whioh  a  person  does  not  have  at  the  tmM») 
T^QuMN    ^^^  which  he  is  to  be  allowed  aa  soon  as  be  is  infonned 
_  **  that  certain  things  have  been  done.     The  act  does  vnoi 

saj  a  word  about  notice  to  any  one  of  a  certificate  of 
llie  barrister  having  been  filed ;  therefore  it  is  uncertam 
when  that  becomes  known.  Then  comes  the  ques- 
tion^ whether  this  case  is  within  the  act»  so  fisir  as  the 
right  to  be  allowed  an  exemption  is  concerned  I  do 
not  see  how  a  society  established  for  the  purposes  of 
education  of  the  working  classes  can  be  said  to  be  sn 
establishment  for  the  promotion  of  literature,  scienee^  or 
the  fine  arts.  It  is  an  establishment  only  for  the  pur- 
poses of  education ;  and  it  does  not  make  any  difference 
whether  that  is  fbr  the  educati<m  of  those  who  are  to 
educate  others,  or  for  the  education  of  cluldreB  only. 
That  ia  wholly  immaterial  I  do  not  know  how  that  can 
come  within  the  meaning  of  the  legislature,  which  has 
said,  that  an  establishment,  to  be  exempt,  shall  be  for 
purposes  of  *^  science,  literature,  or  the  fine  arts.^  This 
is  not  for  literature  nor  for  science,  and  certainly  not  for 
the  fine  arts.  Lord  Denman  has  alluded  to  the  difficulty 
that  may  possibly  arise,  from  the  act  of  Parliament  not 
having  provided  that  the  certificate  shall  give  the  right 
to  exemption.  It  is  a  mere  condition  precedent  to  that 
ri^t*  In  my  opinion,  this  society  is  one  much  more 
entitled  to  an  exemption  of  this  sort  than  societies  of 
^e  sort  referred  to  by  my  Lord ;  but  it  is  not  within 
9W  powei:  to  act  on  any  opinion  of  that  kind* 

WrLujkXBt  J. — On  the  question,  whether  the  notice 
of  aj^j)eal  is  sufficient  in  point  of  time,  it  seems  to  me 
that  what  has  been  done  brings  the  parties  fairly  within 
the  latter  clause  of  the  act^  There  are  two  distinct 
periods  from  which  the  appeal  may  be  dated.  On  the 
Other  and  larger  point,  it  was  truly  argued,  that,  in 
9ifA^  to  create  aa  exeyiption^  the  casei  oug^  i»  be 
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brought  distinctly  within  the  act  of  Parliament    When         1940. 
1 8AJ  thaty  I  am  imposing  a  case  of  no  small  difficulty     ^^  qoebn 
on  any  person  who  has  to  maintain  his  right  to  that  ex-  v- 

emption.  Though  large  and  copious  in  exclusion,  coun- 
sel have  been  spare  and  abstemious  in  the  extreme  in 
inihrming  ub  what  case  would  come  within  the  act 
That  only  comes  to  this,  which  both  my  Lord  and  my 
Brother  Pattesan  have  regretted,  that  the  language  em" 
ployed  in  the  statute  renders  it  difficult  for  us  to  ascer- 
tain where  the  principle  of  exeifiption  is  to  be  applied. 
If  the  original  institution  was  not  within  the  meaning  of 
the  aot>  then,  by  algebra,  oratory,  or  poetry  being  after- 
warda  incidentally  introduced,  it  cannot  be  exempted, 
because  it  was  not  originally  instituted  for  the  purpose 
of  promoting  literature,  science,  or  the  fine  arts.  The 
Bible  is  no  doubt  a  portion  of  literature,  and  so  of  other 
thingiB  which  may  be  taught  in  a  school;  and  yet  a 
school  established  for  the  purpose  of  teaching  these 
things  could  not  be  said  to  be  instituted  for  the  purposes 
of  literature,  sdience^  and  the  fine  arts.  I  wish  to  add, 
that  I  believe  the  present  case  much  moro  deserves 
exemption  than  some  others  to  which  it  might  be  with 
kss  doubt  applied ;  but  tiien  the  intention  to  exempt  it 
has  not  been  sufficientiy  well  expressed  by  the  legis- 
lature. 

Certificate  quashed  (a). 

(a)  See  the  next  case,  decided  in  Easter  t^rm. 
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April  22.  The  Queen  v.  Jones. 

A  society  esta-  A  CERTIFICATE,  dated  the  16th  October,  1843, 
?^'of  S^.  ^as  granted,  in  pursuance  of  the  6  &  7  Vict  c.  36(a), 
pagating  the       stating  that  certain  premises  therein  specified  were  not 

Chnstian  reli-     ,,  ,.  .-  ..   ^  , 

gion,  by  du-  liable  to  be  rated  to  the  rehef  of  the  poor.     A  rate 

and^tret^lBes  having  been  made  for  the  relief  of  the  poor  of  the 

^'^-'^^^^b"^  parish,  which  did  not  include  these  premises,  an  appeal 

jecta,  flupport-  came  on  to  be  heard  at  the  quarter  sessions,  when  the 

oontribntions  Sessions  ordered  the  certificate  of  the  barrister  to  be 

oeeda  vSiar  annulled.  Subject  to  the  opinion  of  this  Court  on  the 

from  the  sale  of  fbllowing  case : — 

the  tracts,  &c.,  ^ 

and  where  the 

members  never      The  respondent  IS  the  superintendent   and  oorre- 

ed  to  derive  spending  secretary  of  a  society  called  '^  The  BeligiouB 

bSefit^m^  Tract  Society,"  and  the  property  sought  to  be  rated 

the  society,  but  consists  of  houses  and  premises  situate  in  the  parish  of 

they  had  no  ex-  ^       ^  ^  *^ 

press  rule  pro-  St.  Gregory  by  St.  Paul,  in  the  city  of  London,  be- 
fh>m  so  doing,  longing  to  the  said  society,  and  exclusively  occupied  by 
fr^m  ^SJf^**^  them  for  the  purpose  of  carrying  into  efiect  the  objects 

under  the  6  &  7   of  the  society. 

Vict.  c.  36.  ,  ,       ,  T  •      1  ft.M  » . 

<Sm&/tf,  that       The  society  was  instituted  m  the  year  1799,  and  u 

snch^Boindiy  is    Conducted  by  a  committee  annually  chosen  at  its  gene- 

■®*  ^^^^^7   ral  meeting,  and  composed  of  an  equal  number  of  mem- 

the  purpose  of    bers  of  the  Church  of  England  and  of  Protestant  Dis- 

tue,  or  the        senters.    It  publishes  and  circulates  religious  books  and 

ne  arts.  treatises  in  foreign  countries,  as  well  as  throughout  the 

British  dominions :  some  of  these  books  and  treatises 

are  ezclusiyely  and  directly  religious,  and  make  known 

the  great  essential  truths  of  religion  as  set  forth  in  the 

doctrinal  articles  of  the  Church  of  England ;   and  the 

remainder,  comprising  treatises  on  subjects  of  science, 

as  light,  heat,  electricity,  zool6gy,  &c.,  are  written  ap  » 

(a)  Ant^,  p.  873. 
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to  render  scientific  information  subservient  to  the  dif-         i846. 
Aiflion  of  religious  principle  and  feeling.  The  Qubin 

The  following  is  a  copy  of  the  laws,  roles,  and  regu-  ^; 

lations  of  the  society,   on  which  the  certificate  was 
granted : — 

"  1st,  That  this  society  be  denominated  "  The  Re- 
ligious Tract  Society,"  the  object  of  which  is  the 
circulation  of  small  religious  books  and  treatises  in 
foreign  countries,  as  well  as  throughout  the  British 
dominions. 

«  2nA  That  a  donation  of  ten  guineas  constitutes  a 
member  for  life. 

'^  3rd.  That  every  annual  subscriber  paying  half-a- 
guinea  or  more  be  considered  as  a  member. 

^'4tL  That  the  subscription  solicited  be  employed 
as  a  means  of  enabliog  the  society  to  distribute  and  sell 
the  tracts  at  a  cheap  rate. 

'*  5th.  That  the  subscribers  be  allowed  to  purchase 
at  reduced  prices." 

The  6th  and  7th  related  to  the  appointment  of  com- 
mittees. 

"  8th.  That  the  treasurer,  secretaries,  and  trustees  be 

considered  as  members  of  the  conmuttee. 

^*  9th.  That  the  committee  be  authorised  to  grant  to 
clergymen  or  other  ministers,  who  may  make  collections 
for  the  society,  a  return  of  tracts,  if  required,  to  the 
amount  of  one-half  of  such  collections ;  and  that  when 
their  remittances  at  one  or  more  periods  shall  amount 
to  twenty  guineas  or  upwards,  the  clergyman  or  minis- 
ter be  considered  a  member  for  life,  and  be  presented 
with  a  set  of  the  society's  first  series  of  tracts. 

'^  10th.  That  a  committee  be  authorised  to  nominate 
honorary  members  of  this  society  from  among  such 
persons  in  foreign  parts  as  may  be  active  in  the  pro- 
motion of  objects  similar  to  those  of  this  society. 

lltL  That  an  annual  meeting  of  the  society  be 


ft 
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1846.        held  ux  the  month  of  May,  when  a  treasurer,  committee^ 


The  QvBBN 


and  secretaries  shall  be  chosen. 


^'  ^'  laih.  That  the  tracts  be  paid  for  on  deUvery," 

The  appellant  objected,  in  his  grounds  of  appeal,  let, 
that  it  was  not  a  society  instituted  for  the  putpoee 
of  literature,  science)  or  the  fine  arts  exdusiyely;  and, 
2ndfy9  that  it  does  not  appear  from  the  published  and 
registered  regulations  of  the  society,  that  it  does  Bot, 
and  by  its  laws  may  not  make  any  dividend,  gift,  di- 
vision, or  bonus  in  money  unto  or  between  any  of  its 
memberst 

The  question  for  the  opinion  of  this  Court  is,  whe- 
ther the  Religious  Tract  Society  was  and  is  a  sodety 
entitled  to  the  certificate  of  exemption,  against  the  bar- 
rister's decision  in  granting  which  the  said  appeal  was 
made*  If  the  Court  should  answer  this  question  in  tbe 
affirmative,  the  order  of  sessions  i^  to  be  quashed,  and 
the  barrister's  certificate  to  stand  confirmed ;  otherwise 
the  said  order  is  to  stand  confirmed. 

C  B.  Robinson,  in  support  of  the  order  of  sesaioos^-^ 
The  rules  of  this  society  preclude  the  members  firom  the 
benefit  of  the  statute  6  &  7  Vict.  c.  36.  There  is  notUng 
in  the  rules  of  this  society  to  prevent  a  division  of  the 
profits  arising  from  the  sale  of  the  tracts,  and  there  is  a 
proviso  in  the  1st  section,  *'  that  such  society  shall  be 
supported  wholly  or  in  part  by  annual  voluntary  coft- 
tributions,  and  shall  not,  and  by  its  laws  may  not  make 
any  dividend,  gift,  division,  or  bonus  in  money  imto  or 
between  any  of  its  members.'*. 

2.  This  is  not  a  society  within  the  meaning  of  the 
act  The  act  contemplates  societies  whk^h  have  science 
or  literature  as  their  sole  and  exclusive  object.  This 
society  has  a  nobler  object  in  view,  namdy,  the  pro- 
pagation of  the  Christian  religion  over  all  parts  of 
tbe  world,  and  would  repudiate  the  idea  of  being  a 
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l^iirdy  literary  and  scientific  society.  Literature  is  1846. 
not  eseential  to  its  existence,  but  is  only  the  vehicle 
or  means  by  which  their  opinions  are  conveyed.  The 
Corn-law  League,  in  a  similar  manner,  seeks,  by  the 
aid  of  literature,  to  propagate  certain  opinions  and  to 
influence  the  conduct  of  others,  and  yet  it  cannot  b^ 
termed  a  literary  society. 

TcifauTdf  Serjt,  contii. — The  case  finds  that  the 
society  is  supported  by  voluntary  contributions,  and 
that  no  dividend  or  gift  has  ever  been  made  to  any  of 
its  members.  A  certain  percentage  is  allowed  to  col- 
lectors, and  presents  of  some  of  the  works  of  die  society 
are  made  to  those  who  purchase  and  distribute  a  certain 
number  of  tlie  tracts ;  but  there  is  nothing  to  bring  them 
eith^  within  the  words  or  spirit  of  the  act,  which  con- 
templates some  **gift,  dividend,  or  bonus  in  money'' 
being  distributed  among  its  members.  [Pattesimy  J. — 
The  words  of  the  act  are,  not  that  the  society  by  its 
eonstituticHi  may  not  make  any  dividend,  but  by  its 
laws  may  not]  The  word  '^  laws  "  there  refers  to  the 
fittmework  and  constitution  of  the  society.  The  mem- 
bers of  the  Royal  Academy  are  permitted  to  divide 
among  themselves  the  money  subscribed,  and  yet  they 
are  not  on  that  accoimt  subject  to  be  rated. 

2.  The  object  and  intent  of  this  society  are  to  make 
men  acquainted  with  the  truths  of  the  Christian  reli- 
gion by  means  of  Hterature.  The  society  possesses  the 
copyright  of  some  of  the  best  authors  on  both  literary 
and  scientific  subjects;  and  they  circulate  throughout 
this  and  fordgn  countries  not  only  tracts  exclusively 
devoted  .to  religion,  but  also  various  sdentific  treatises 
for  the  diffusion  of  religious  principles.  The  word 
^'  exclusively''  does  not  mean  that  the  sodety  should 
have  literature  alone  for  its  object ;  it  is  not  the  less  a 
literary  society  within  the  meaning  of  this  act  of  ParGa- 
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1846.         menty  because  it  has  a  more  extennye  operation  and  t 
-I     '  ^^^     nobler  object  in  view  than  the  mere  pursuit  of  literature 
V'  or  science. 

JONSS. 

Lord  Denman,  C.  J. — There  is  no  doubt  what- 
ever that  the  requisitions  of  the  statute  are>  that  tbe 
laws  of  the  society  shall  contain  an  express  enactment 
that  there  shall  not  be  any  division  of  the  funds  of 
the  society  among  its  members.  It  is  not  enough  to 
say  that  there  is  nothing  in  the  regulations  to  counte- 
nance such  a  division,  but  it  is  expressly  required  that 
the  division  should  by  the  laws  of  the  society  be  ren- 
dered impossible.  That  provision  in  the  statute  does 
not  admit  of  any  exception.  On  the  other  point  I  do 
not  desire  to  express  a  positive  opinion,  but  will  only 
observe,  it  has  been  stronly  urged  in  aigument  that  it 
would  be  strange  to  say  this  is  not  a  literary  society, 
when  it  is  connected  with  the  highest  objects  of  lite- 
rature, and  is  intended  to  awaken  the  highest  energies 
of  literary  men,  for  the  purpose  of  diffusing  by  them 
the  blessings  of  religion ;  yet  it  is  more  surprising,  that, 
if  that  was  intended  by  the  l^islature  as  a  cause  of 
exemption  from  rating,  it  was  not  included  in  the  list  of 
exemptions  as  ^*  religious  and  charitable  societies,"  when 
^'  literary  and  scientific  societies  "  are  so  distinctly  put 
forward.  It  appears  to  me  there  is  much  reason  to 
doubt  whether  any  such  intention  existed.  In  the 
meantime,  I  may  observe,  that,  if  the  l^islature  really 
intended  that  such  a  construction  should  be  put  on  the 
statute,  as  that  religious  societies  acting  through  the 
medium  of  literary  works  should  be  exempted,  an  in- 
tention which  has  clearly  not  been  expressed,  it  may  be 
effected  by  the  immediate  passing  of  an  act  putting  that 
intention  into  dear  language. 

Patteson,  J. — ^I  am  of  opinion  that  the  first  ob^ 
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jeotion  is  a  good  one.     The  statute  does  not  merely  say        IB4/S. 
that  no  such  division  of  the  funds  does  take  place,  but     ^  Qtobk 
that  by  the  laws  of  the  society  no  division  may  take  «• 

''  "  JONBS. 

place.  It  therefore  appears  to  me  that  there  must  be 
a  prohibitory  law  to  that  effect;  and  that,  if  there  is 
no  such  law,  the  society  does  not  come  within  the 
provisions  of  the  statute.  On  the  other  point  I  do 
not  give  any  positive  opinion.  This  society  does  not 
appear  to  fall  within  the  act  of  Parliament :  it  is  not  a 
society  for  literature  or  science  or  for  the  fine  arts 
exclusively,  or  even  at  all ;  but  to  be  within  the  act, 
it  must  be  for  one  of  these  objects  exclusively.  This 
appears  to  be  a  society  for  higher  and  better  purposes 
than  those  of  mere  literature ;  and  though  it  dissemi- 
nates books  for  that  purpose,  still  literature  is  made 
subservient  to  the  dissemination  of  religious  principles. 
Its  real  object,  therefore,  is  not  literary,  but  religious ; 
and  for  that  reason  I  am  inclined  to  think  that  it  does 
not  come  within  the  provisions  of  the  statute. 

WiiiLiAMS,  J. — I  am  of  the  same  opinion.     It  ap- 
pears to  me  that  it  is  not  sufficient  to  say  that  no  pro- 
fits have  been  divided,  for  although,  in  fact,  no  such 
division  has  taken  place,  and,  perhaps,  never  may  take 
|daoe,  yet  the  society  has  not  brought  itself  within  the 
words  of  the  statute.     This  is  the  case  of  an  exemption 
from  a  legal  liability,  and  the  society  must,  therefore, 
JBstinctly  bring  itself  within  the  exemption.     It  may 
be  said,  that  to  propose  a  law  to  prohibit  the  members 
of  this  society  from  dividing  the  profits  among  them- 
selves would  have  been  impertinent  and  superfluous,  as 
if  a  law  bad  been  passed  that  the  members  should  not 
steal;    but  whatever  may  be  the  strangeness  of  re- 
quiring such  a  law,  it  is  dear  in  this  case  that  the 
terms  of  the  act  must  be  complied  with.     Such  a  form 
of  declaration  as  is  required  by  the  act  must  be  made 
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1848.         ill  order  to  bring  the  society  within  the  exemption  it 
fn^a^   ^     contains.     On  the  other  point,  it  seems  impoaoble  to 
«•  say  that  this  society  is  exdusiYely  a  literary  or  scien- 

tific s6ciety,  or  for  the  propagation  of  the  fine  arts ;  fer 
I  find,  that)  altfaou^  all  these  things  mxy  be  employed, 
they  are  to  be  made  in  every  case  subservient  to  the 
purposes  of  religion. 

WiGHTMAN,  J. — The  act  of  Paafliaanent  was  passed 
fi^r  the  purpose  of  ezemptmg  particular  sodeties  firom 
the  operation  of  a  general  law.  To  enjoy  that  exemp> 
tion,  these  societies  must  shew  that  they  fulfilled  the 
reqtiired  conditions.  Is  that  so  here?  It  is  required 
that  tiie  members  of  the  society  should  not  divide  the 
profits  derived  from  their  funds,  and  that  by  laws  of 
their  own. they  should  be  distinctly  prevented  irmn 
doing  so.  It  is  not  sufficient  to  say  that  thei«  does 
exist  an  affirmative  law  declaring  how  tiie  ftmds  dball 
be  employed,  there  must  be  a  pr(diibitory  provision  de* 
daring  what  shall  not  be  done  with  the  funds.  For 
want  of  such  a  prohibitory  law,  it  appears  to  me  the 
society  does  not  come  witiiin  the  exemption  contained 
in  the  statute.  On  the  other  point,  I  do  not  think  the 
society  comes  within  the  exemption^  It  is  not  a  society 
for  literature,  science,  or  for  the  fine  arts.  They  aie 
not  sought  to  be  extended  or  promoted  by  the  soeiety, 
and  most  oertainly  not  exclusively.  If  this  is  an  over* 
sight  in  the  act  of  Parliament,  it  may  spofsdily  be 
remedied. 

Order  of  sessions  confirmed. 
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1846. 


The  QuBSN  V.  The  Inhabitaate  of  St.  Gil.e8-in-tii£*       ^^^  ^* 

Fjdbldb. 

UN  appeal  against  an  order  dated  the  4th  Novem-  An  order  of  re- 
ber,  1844,  under  the  hand  and  seal  of  John  Hardwick,  !?wh^*^m. 
Esq.,  one  of  the  police  magistrates,  &c.,  for  the  re-  pl»nt  has  been 
moval  of  James  Jenkins  and  Elizabeth  his  wife  from  one  of  her  Ma'- 
the  parish  of  St.  Giles-in-the-Fields  to  the  parish  of  St.  iT^ie  S^n 
Ptocras,  both  in  the  county  of  Middlesex,  the  sessions  "*^ ^°f  ^ w^ 

'  .     ^        ''  '  county  of  Mid- 

quashed  the  order,  stibject  to  a  case.  dieaez,  (one  of 

vm  1  /•  11  the  police  ma- 

The  order  was  as  follows : —  gistrates  of  the 

metropolis,  sit- 
ting at  the 

**  Metropolitan  Police  District  and  County  of  Mid-  P?>»ce  court, 

.         m      1        1        1  -I  ^  ^'®**  Marlbo- 

dlesex,  to  wit. — To  the  churchwardens  and  oyerseers  of  rongh-street,  in 
ftc  poor  of  the  parish  of  St.  Giles-in-the-Fields,  in  the  j JnwTwest- ' 
comity  of  Middlesex  and  metropolitan  police  district,  and  JJ"***^'  "^^^ 
to  the  churchwardens  and  oyerseers  of  the  poor  of  the  Htm  police  dis- 
parish  of  St  Pancras,  in  the  same  county,  and  to  each  and  chnrdiwardens 
every  of  them.  Whereas  complaint  has  been  made  unto  ^  &^y*S^" 
me,  one  of  her  Majesty's  justices  of  the  peace  in  and  for  J-  J-  ^  E*  J* 

^  "^      •'     •'  *^^  ^  are  lately  come 

the  county  of  Middlesex,  (one  of  the  police  magistrates  into  the  said 

of  the  metropolis,  sitting  at  the  police  court,  Great  l^iWg^  ^. 

Mariborough-street,  in  the  parish  of  St.  James,  West-  2iJ^"i^T 

minster,  within  the  metropolitan  police  district),  by  the  audit  appeareth 

unto  me,  &c«, 

churchwardens  and  overseers  of  the  poor  of  the  parish  and  I  do  ad. 
of  St  Giles-in-the-Pields,  in  the  said  county  of  Middle-  r^^beS^e*^"^ 
sex  and  metropolitan  police  district,  that  James  Jenkins  ?*'*Sf^|!iJj  f> 
and  Elizabeth  Jenkins  are  lately  come  into  their  said  Sici^ffeid,  i. 

.1  ,  .11  1  1    That  the  juris- 

ponah,  endeavouring  to  settle  there  contrary  to  law ;  and  diction  of  the 
it  appeareth  unto  me,  the  said  police  magistrate  of  the  I^f  ^2^*^',. 
metropolis,  and  I  do  adjudge  that  they  are  become  8j«t»t«»«»ffi. 
chargeable  to  the  sud  parish ;  and,  upon  examination  of  ed  on  the  ia4se 

of  the  order. 
2.  That  the 
order  was  bad,  inasmuch  as  it  did  not  purport  to  hate  been  made  upon  uiy  complaint  of 
the  actual  chargeability  of  the  paupers. 
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1846.         the  premises  taken  upon  oath,  and  other  circumstanoes, 

The  QuBBN     ^^  Airther  appeareth  unto  me,  and  I  do  likewise  adjudge^ 

mL  T  ^'v^  ^  that  the  parish  of  St  Pancras,  in  the  county  of  Middle- 

of  sex,  is  the  place  of  the  last  legal  settlement  of  the  said 

THB-Fuu>8.*  J&ni^  Jenkins  and  Elizabeth  Jenkins,  his  wife*     These 

are,  therefore,"  &c. 

# 

The  following  were  the  grounds  of  appeal : — 

1.  Because  the  said  order  is  bad  on  the  fkce  of  ii^  and 
wholly  null  and  void,  inasmuch  as  jurisdiction  does  not 
appear  on  the  &ce  thereof,  either  in  the  one  justice  who 
made  it,  or  arising  from  the  complaint  of  the  church- 
wardens and  overseers  of  the  said  poor  of  the  said  parish 
of  St  Giles-in-the-Fields,  to  the  said  justice,  that  the 
said  James  Jenkins  and  Elizabeth  Jenkins  had  become 
chargeable  to  that  parish. 

2.  Because  the  said  order  purports  to  be  made  by  one 
of  her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  Middlesex,  whereas  there  is  no  jurisdiction  in 
less  than  two  of  such  justices  to  make  a  valid  order  for 
removal ;  and  the  alias  of  **  police  magistrate  of  the  me- 
tropolis," &C.,  applied  by  the  said  order  to  the  said  jus- 
tice, does  not  help  the  jurisdiction,  inasmuch  as  no  , 
mairistrate  but  a  mairistrate  of  the  police  courts  of  the 
^polkhas  pow  Jlgljr  to  do  Tact  reqdringthe 
concurrence  of  two  justices,  whether  utting  in  one  of 
the  police  courts  of  the  metropolis,  or  otherwise. 

3.  Because  it  does  not  appear  on  the  said  order  that 
it  was  made  on  any  complaint  of  the  chargeability  of 
the  persons  ordered  to  be  removed,  the  said  justice,  with- 
out examination  of  any  premises,  iQegally  adjudging  in 
the  said  order  tiie  chargeability  of  the  said  persons. 

If  the  Court  shall  be  of  opinion  that  the  objections 
above  stated,  or  any  of  them,  were  suffident  to  warrant 
the  sessions  in  quashing  the  order,  the  order  of  sesmons 
to  stand  confirmed ;  if  otherwise,  to  be  quashed. 
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Prmdergast  and  Haworthy  in  support  of  the  order  of        1846. 
sesrions. — 1.  The  statute  2  &  3  Vict  c.  71,  s.  14,  enables    i^ieduMN 
one  magistrate  appointed  under  that  act,  sitting  in  any  m.  |_^*^*, 
gudi  court  within  the  limits  therein  specified,  to  do  any  of 

act  which  would  be  required  to  be  done  by  more  than  one  tbb-Fibldb. 
justice.  Metropolitan  police  magistrates  were  appointed 
under  the  10  Geo.  4,  c.  44,  who  were  not  invested  with 
this  power,  and  therefore  it  should  distinctly  appear  on 
the  face  of  the  order  of  removal  that  the  magistrate  who 
made  it  was  invested  with  the  powers  given  by  the  stat^ 
Qte  of  Victoria.  [Patiesany  J. — The  order  follows  the 
form  given  in  the  schedule  annexed  to  the  act.] 

2.  The  complaint  does  not  shew  that  the  paupers  were 
chargeable  at  the  time  the  order  was  made.  It  alleges 
they  had  come  into  the  parish  endeavouring  to  settle 
there  contrary  to  law,  but  there  is  no  allegation  of  actual 
cfaargeability,  which  is  necessary  in  order  to  give  the 
magistrate  jurisdiction.  The  order  goes  on  to  adjudge 
that  they  are  become  chargeable ;  but  that  does  not 
carry  the  case  any  further,  because  that  is  not  an  adju- 
dication on  any  evidence  received  upon  oath. 

Chambers^  contrd.,  was  not  called  upon  as  to  the  first 
point. — 2.  Under  the  13  &  14  Car.  2,  c.  12,  the  jus- 
tices have  jurisdiction,  on  proper  complaint  made  that  a 
pauper  had  come  to  settie  on  a  tenement  under  the  value 
of  lOL :  Weston  Rivers  and  St  Peter%  in  Marlborauffh  (a). 
In  Sex  V.  South  Marstcn  (i),  Fortescue,  J.,  said,  '^  The 
two  things  requisite  to  the  justices  to  adjudge  are,  the 
place  of  the  last  legal  settiement,  and  that  the  party  is 
likely  to  become  chargeable.  And  these  must  be  posi- 
tive, though  as  to  the  complaint  it  is  well  enough  to 
take  it  by  implication."  In  Rex  v.  InshifMoith-Sower* 
by  (c),  tiie  order  stated  facts  from  which  it  appeared  the 

(a)  2  Salk.  492.         (5)  1  Stra.  189.         (c)  5  M.  &  S.  299. 
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1846.        pauper  would  become  chaigeable,  and  adjudged  that  the 

ThTovBiiN     ^^  actually  chargeable ;  and  the  Court  were  of  ofHiuoii 

V.  that  the  comidaint  stated  the  premises  from  whenoe  the 

of  oondusioa   necessarily  arose  under  the  act>  that  the 

THB.FiKLDs.'  pauper  waa  lib  be  deemed  chargeable. 

Lord  Denman,  C.  J.— By  the  13  &  14  Car.  2,  c.  13^ 
the  magistrates  were  empowered  to  act  if  the  paupert 
were  likely  tobecome  chaigeable,  and  therefore  no  expreaft 
adjudication  as  to  chargeability  was  required.  But  it  has 
always  been  held  an  essential  part  of  an  order^  tiiat  the 
complaint  should  allege  the  pau{>er8  to  be  diargeablfe 
Such  has  been  the  practice  for  more  than  100  years. 
The  early  cases  are  not  entitied  to  any  great  respect  o& 
this  pointy  because  it  is  dear  they  intended  to  get  rid  of 
these  objections  as  madk  as  possible. 

Patteson,  J. — Under  the  statute  of  Charles,  it  was 
only  necessary  to  shew  that  the  paupers  were  likely  to 
become  chargeaMe;  but  now  it  is  dear  that  actual 
chargeability  must  be  shewn  before  an  order  of  remoral 
can  be  made. 

Williams,  J. — The  complaint  has  htea  uniyemlly 
treated  and  considered  as  the  origin  of  Jurisdietioii,  in 
the  same  way  as  an  informatio&  is  essential  to  jurisdie- 
tion  in  a  oonvietion.  In  the  case  reftned  to^  ef  iSet  ▼• 
InskijHiffiik-Sawerby  (a),  the  coDtiplaint  alleged  that  the 
pauper  was  with  child,  which  was  likely  to  be  bom  a 
bastai^;  and  the  Court  seemed  to  tiiink  that  eqijftvakiit 
to  a  statement  of  actual  chargeability. 


(a)  5  M.  &  S.  290. 
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1846. 

The  QuBBR  V.  The  Inhabitants  of  St.  Akks's,  We8#-      Jum  3. 

MINSTER. 

L/N  appeal  against  an  order  of  one  of  the  magistratee  The  examiiui. 

of  the  poliee  courts  of  the  metropolis  for  the  removal  of  of  a  MtUement 

Mary  Notley,  described  in  the  order  as  a  i^inster  and  J|frWce°gtoted 

pregnant,  from  the  parish  of  St.  Panoras  to  the  parish  that,  in  or  about 

of  St  Anne,  Westminster,  the  sessions  confirmed  the  the  pauper,  be- 

order,  subjeot  to  the  opinion  of  the  Court  on  a  case  &f.,^a?hircdM 

which  stated  the  order,  and  that  the  only  examination  f  y^^^f^"** 

.         "^  byW.,  of&c, 

on  which  it  was  made  was  the  following : —  and  serred  for 

about  one  year 
and  five 

«  Metropolitan  PoUce  District  and  County  of  Middle-  "Sw  dll?bg 

sex. — ^Mary  Notley,  the  pauper,  said,  *  In  or  about  the  ^  S*!^"?'"" 

year  1832,  being  unmarried  and  having  no  child  or  didnotraffi- 

childran,  I  was  hired  as  a  yearly  servant  by  Mr.  Walker,  ^  Ae'StttL 

of  No.  17,  Soho-square,  in  the  parish  of  St  Anne,  "^^''SJf'^ 

intihe  liberty  of  Westminster^  in  the  county  of  Mid-  the  uth  Aug., 

dlesex,  music  publisher,  as  domestic  servant,  at  the  4  &  5  win.  4, 

yearly  wages  of  9i,  diet  and  washing.     I  served  the  pii^'itSiib. 

said  Mr.  Walker,  at  his  residence  aforesaid,  in  the  said  wf  that  head  of 

lettlement. 

parish,  under  such  yearly  hiring,  for  one  year  and  up-      TlieBameex- 

^  1       /•         1  t  t*  1  andtnation  went 

wards,  namely,  for  about  one  year  and  five  months  or  on  to  aikge  a 
more,  and  Uved  and  lodged  in  the  house  of  my  said  ';ZTiI;\l^ 
master^  the  said  Mr.  Walker,  at  his  residence  aforesaid,  ^me  pauper, 

commencing  in 

in  the  said  pariah,  for  and  during  all  the  time  of  my  said  1827,  with  8., 
service,  which  I  quitted  about  ten  years  ago^  and  have  yeari/serrant; 
mined  no  subsequent  settlement     I  have  become  and  ^^  'V^® 

•  ^  time  she  was 

am  now  actually  chargeable  to  the  said  parish  of  St  hired  she  was 
Fancrag.    Previous  to  my  service  to  Mr.  Walker,  in  and  that  she  *' 
Soho-squaie,  as  aforesaid,  namely,  about  the  year  1827,  J^JIlJ^fji^ 
bein£:  then  unmarried  and  having  no  child  or  children,  I  n»«ter  for  the 

^^  *  '       last  forty  dajrs 

of  such  serrioe: 

— ^e/<f,that,as 

a  new  contract  was  to  be  implied  licov  eaeh  year  of  the  service,  the  examination  was  de- 

fectlre,  because  it  did  not  appear  that  the  pauper  was  unmarried,  &c.  at  the  time  of  the 

luring  of  the  only  year  of  t^  serriee  ia  whicb  a  residence  of  forty  days  was  stated. 
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1846.         was  hired  as  a  yearly  servant  by  Mr.  Stroud,  at  the 

Th«  QuBBN     yearly  wages  of  7/.,  with  diet  and  lodging.     I  served 

«^  «  ^\'^  X    ^e  8wd  Mr,  Stroud,  at  his  residence,  which  was  in 

Toe  liiliabiteiits 

oTSt.  Annb's,  Crown-street,  in  the  aforesaid  parish  of  St.  Anne,  in 

WB8T-  •  ^  ,    ,      • 

MiNSTBR.  i^he  liberty  of  Westminster,  under  such  yearly  hiring 
for  about  four  years,  or  more,  and  lived  and  lodged  in 
the  house  of  my  master,  the  said  Mr.  Stroud,  at  his  re- 
sidence in  Crown-street  aforesaid,  in  the  parish  of  St 
Anne,  in  the  liberty  of  Westminster,  for  more  than 
forty  days  next  preceding  the  termination  of  the  said 
service ;  and  on  the  last  day  thereof  I  quitted  the  said 
service  of  Mr.  Stroud  about  three  or  four  months  before 
I  was  hired  unto  the  first-mentioned  service  of  Mr. 
Walker,  in  Soho-square*'  ** 

The  third  ground  of  appeal  was^  that  the  examination 
was  bad  and  insufficient,  &c.,  inasmuch  as  it  alt(^ther 
failed  to  disclose  such  facts  as  shew  that  Mary  Notley 
ever  acquired  a  settlement  in  St.  Anne^s ;  and  that  eveiy 
&ct  stated  in  it  might  be  true  without  the  said  Miuy 
Notley  having  acquired  any  settlement  in  St  Anne's. 

Under  this  ground  of  appeal,  the  appellants  con- 
tended that  no  hiring  for  a  year  was  shewn  either  to 
Mr.  Walker  or  Mr.  Stroud ;  that,  as  to  the  hiring  to 
Mr.  Walker,  it  was  not  shewn  to  have  been  under  a 
contract  of  hiring  and  service  which  would  be  completed 
at  the  time  of  the  passing  of  the  Poor-law  Amend- 
ment Act,  the  14th  August,  1834 ;  and  that,  as  to  the 
hiring  with  Mr.  Stroud,  it  was  not  shewn  that  the 
pauper  inhabited  for  forty  days  in  St.  Anne's,  Weetr 
minster,  under  any  hiring  for  one  year  made  while  the 
pauper  was  unmarried  and  without  child  or  children; 
and  that  the  only  forty  days'  inhabitancy  in  St  Anne's, 
Westminster,  during  the  service  with  Mr.  Stroud,  might 
have  been  an  inhabitancy  during^  service  not  completed 
before  the  14th  August,  1834 
The  court  of  quarter  sessions  held  that  the  examina- 
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tion  sufficiently  disclosed  a  settlement  by  hiring  and         1846. 
service,  and  confirmed  the  order,  subject  to  the  opinion     j^  qubbn 
of  this  C!ourt  on  the  above  objection.  h  bitanta 

of  St.  Annx*8, 

Wbst- 

Prenderffast  and  Howarthy  in  support  of  the  order  of  minbter. 
sessions. — The  examinations  disclose  a  settlement  by 
hiring  and  service  in  the  appellant  parish  with  every 
reasonable  degree  of  certainty.  It  is  stated,  that,  in  or 
about  the  year  1832,  the  pauper,  being  unmarried,  went 
into  the  service  of  Mr.  Walker  as  a  yearly  servant  and 
remained  there  one  year  and  five  months.  The  Poor- 
law  Amendment  Act,  abolishing  that  mode  of  acquir- 
ing a  settlement,  did  not  pass  till  the  14th  August,  1834.  ^ 
There  is  no  uncertainty  with  respect  to  the  second  set- 
tlement set  out  in  the  examinations.  It  is  there  stated, 
that,  in  1827,  the  pauper,  being  unmarried  and  not 
having  child  or  children,  hired  as  a  yearly  servant  with 
Mr.  Stroud,  and  continued  in  the  service  for  about  four 
years,  and  resided  in  the  house  of  her  master  for  the 
last  forty  days  of  such  service. 

Paskley,  contri.— The  4  &  5  Will.  4,  c.  76,  s.  65, 
enacts,  ^Hhat  no  person,  under  any  contract  of  hiring 
and  service  not  completed  at  the  time  of  the  passing  of 
this  act,  shall  acquire,  or  be  deemed  or  adjudged  to  have 
acquired  any  settlement  by  reason  of  such  hiring  and 
service,  or  of  any  residence  under  the  same."  The  act 
passed  on  the  14th  August,  1834.  This  statement, 
therefore,  of  a  settlement  commenced  in  or  about  the 
year  1832,  is  bad  for  not  shewing  that  the  settlement 
was  complete  before  the  Poor-law  Amendment  Act 
passed,  and  comes  within  the  decision  in  Regina  v.  St. 
f^auFs,  Covent  Garden  (a).  As  to  the  second  settlement, 
alleged  to  have  commenced  in  the  year  1827,  no  resi- 

(a)  AntS,  Vol.  1,  p.  617. 
VOL,   IL  E   E  N.  S,  C. 


1 
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1846.        deuce  is  stated  under  the  contract  for  the  first  year  of  the 
The  QuBBN     scrnce.     The  condition  prescribed  by  the  statute  must 
Th  I  h  btanti  ^  fiJfiUcd  to  givc  a  Settlement  on  the  contract  implied 
of  St  Annb's,  from  protracted  service ;  Rex  v.  Bartan^upan-Irtoett  {a); 
MIN8TKR.      ^u^d,  as  there  is  no  statement  of  the  paupi^r  beiog  un- 
married and  without  child  or  children  at  the  time  of  the 
commencement  of  the  last  year,  for  which  only  inhabit- 
ancy is  stated,  there  is  no  settlement  made  out. 

Lord  Denhan,  C.  J.— A  new  contract  is  impUed 
from  eaok  year's  seryiceb  and  therefore  the  same  ingre- 
dients of  a  settlement  must  appear  as  at  the  conuaence- 
ment  of  the  service;  anditshould  appear,  when  asecond 
year's  service  began,  that  the  pauper  was  in  a  situMticm 
to  gain  a  settlement.  As  to  the  objection  to  the  other 
settlement,  I  do  think  it  can  be  distinguished  from  that 
in  Regina  v.  St.  PauVs,  Cavent  Garden  (6). 

Pattebon  and  Williams,  Js.,  concurred. 

Order  of  sessions  quashed. 


(a)  2  M.  &  S.  329.  (6)  Ante,  Vol.  1,  p.  617. 
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1846. 

In  the  Matter  of  Hammond.  Juiie  i. 

In  Hilary  Term  last.  Bodkin  moved  for  and  obtained  To  a  habeas 

writs  of  habeas  corpus  in  this  and  the  following  case,  ^ij^^^. 
fleverally  directed  to  the  person  or  persons  having  the  ens-  ^Jf*  te*^™^' 

todj  of  the  prisoners  respectively^  and  commanding  them  oompUint  (for 
to  bring  the  body  of  the  party  before  the  Judges  of  seirice.  ander 

the  Court  of  Queen's  Bench  at  Westminster,  imme-  ^tmdAe^'*' 

diately  after  the  writ,  together  with  the  day  and  cause  *pp««ranoe  be- 

Px.'\  *        jx-jxj  Q  forethejustices, 

of  his  being  detamed,  to  undergo  &c.  proceeded  thus, 

"  We  do  there- 
fore convict" 

**  County  of  Stafford.— To  all  constaUes  and  other  peace  officers  ^^  ^^  J-  H. 

in  the  county  of  Stafford  whom  the  execution  hereof  may  concern,  f^^  i^^  narsa. 

and  to  the  keeper  of  the  house  of  correction  of  Stafford,  in  the  said  ance  of  the 

county iT—Wheveas  complaint  hath  been  this  14th  day  of  November,  ^^^^  ^' 

1845,  made  unto  me,  Henry  Hill,  Esquire,  one  of  her  Majesty's  therefore  to 
justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of  command  you 

Edward Brown,ofthetownshipofWillenhaU,inthesaid county, miner,  ^  8"^  consfa- 

Aat  John  Hammond,  late  of  the  said  township  of  Willenhidl,  in  the  ^  and^frt^^er  to 

said  county,  nodneif,  hath  contracted  with  the  said  Edward  Brown  and  receive  him  in- 

hii partner,  in  the  said  county,  to  serve  them  in  the  capacity  of  a  miner  *®  your  custody 

until  he  shall  have  given  to  or  received  from  his  said  masters  one  ^f  correc 

Awtnigfat's  notice  to  quit  and  leave  his  ssad  masters'  service,  and  until  tion,  &c.: — 

such  notice  shall  have  fiilly  expired,  and  hath  entered  into  such  f^'^^*  ^^^  ^" 

service,  and  did,  on  this  14th  day  of  November,  in  the  year  afore^  though  not 

•aid,  in  the  said  township  of  Willenhall,  absent  himself  from  the  stated  to  be 

tame  aenricei  in  the  county  aforesaid,  without  his  said  masters*  con-  '"P^^  pareh- 

1   i.       V .        •■»  11        1         ^        ^    ^v  mcnt,  must  be 

sent,  bclore  hia  said  contract  was  completed,  and  contrary  to  the  thkea  to  be 

form  of  the  statute  in  such  case  made  and  provided.    And  whereas  both  a  convic- 

tbe  said  John  Hammond  waa,  on  this  i4th  day  of  November,  brought  **?'*  *"^  *  ^^' 

-   _  -  .,    ,,  ,,.,1     «       .  ,  ^  T>  .  mitment;  and, 

before  me   the   said   Henry   HiII,   Esqmre,    and  George  Bnscoe,  therefore,  as 

Esquire^  one  other  of  her  Majesty's  justices  of  the  peace  in  and  ibr  the  former,  it 

the  said  county,  to  answer  unto  the  said  complaint;  whereupon  we  ^^^^j^^  ^^ 

the  said  justices,  in  pursuance  of  the  statute  in  that  case  made  and  out  the  evi- 

provided,  did  then  and  there  duly  examine  the  proofs  and  allegations  dence. 
of  both  iwrties  touching  the  matter  of  the  said  complaint,  they  having 
come  before  ns  for  that  purpose,  and,  upon  due  consideration  had 
thereof,  have,  on  the  oath  of  the  said  Edward  Brown,  taken  in  the 
presence  and  bearing  of  the  said  John  Hammond,  adjudged  and  de- 
termined, and  do  hereby  adjudge  and  determine  the  said  complaint 
to  be  true,  and  we  do  therrfore  convict  the  said  John  Hammond  of 

E  E  2 
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1846  *^®  ^^  offence,  in  pursuance  of  the  statute  in  that  case  noade  and 

^^ — v^— ^        provided.    These  are,  therefore,  to  command  you  the  said  constable 
In  re  forthwith  to  convey  the  said  John  Hammond  to  the  said  house  of 

Hammond,  correction,  and  deliver  him  to  the  said  keeper  thereof,  together  with 
this  warrant;  and  you  the  said  keeper  are  hereby  required  to  receive 
the  said  John  Hammond  into  your  custody  in  the  said  house  of  cor- 
rection, there  to  remain  and  be  held  to  hard  labour  for  the  space  of 
one  month  from  the  date  hereof;  and  for  so  doing  this  shall  be  your 
sufficient  warrant.  Given  under  our  hands  and  seals,  the  14th  day 
of  November,  1845,  at  Wolverhampton,  in  the  said  county  of 
Stafford. 

(Signed)        *'  Henbt  Hili.,  (l.  s.) 

**  George  Beiscob.  (l.  s.)" 

Bodkin  moved  to  discharge  the  prisoner, — The  return 
sets  forth  a  conviction  under  the  4  Geo.  4,  c.  34,  s.  3, 
which  is  bad  for  omitting  to  set  out  the  evidence  on- 
which  the  prisoner  was  convicted :  it  is  merely  stated 
that  certain  witnesses  were  examined  on  oatL  Where 
no  statutable  form  is  given^  the  rule  is^  that  the  convic- 
tion must,  set  out  the  evidence;  and  although  this  in- 
strument is  termed  a  warrant  of  commitment,  yet,  as  it 
does  not  recite  a  conviction^  and  no  conviction  is  re- 
tumed,  it  must  be  taken  to  be  in  the  nature  of  a  convic- 
tion. In  In  re  Tordqft  (a)  a  similar  warrant  of  com- 
mitment under  the  same  statute  was  held  bad,  because 
it  did  not  appear  that  the  witnesses  were  examined  in 
the  presence  of  the  prisoner;  but  the  Court  said,  "We 
cannot  at  all  accede  to  the  argument  that  this  com- 
mitment is  a  distinct  act  from  the  conviction,  which 
ought  to  be  presumed  good,  though  neither  returned 
nor  recited."  In  In  re  Walker  (b)  the  comnutments, 
reciting  convictions,  were  held  good  on  return  to  habeas 
corpus ;  but  in  In  re  Gray  (c),  warrants  of  commitment 
under  the  same  statute,  which  did  not  recite  a  convic- 
tion, were  construed  as  convictiops.  The  argument 
there  was,  that  the  instrument  was  an  order,  and  not  a 

(a)  Ante,  Vol.  1,  p.  171.         [(b)  Id.  182.  (c)  Id.  354. 
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conyiction.     The  statute  gives  no  power  of  appeal,  and,  1846. 

unless  the  evidence  on  which  the  magistrates  proceed  is  i^"^ 

required  to  be  set  out,  that  this  Court  may  judge  of  its  Hammond. 
su£Bciency,  the  subject  is  without  remedy.^ 

Pashley  shewed  cause. — The  Court  must  be  satisfied 
there  has  been  an  illegal  commitment  before  the  pri- 
soner is  discharged.  Illegal  custody  must  be  shewn ; 
and  the  Court  will  not  interfere  on  the  possibility  of 
illegality :  ^Leonard  WatsorCs  case  (a).  The  warrant 
of  conunitment  alleges  the  jurisdiction  of  the  justices, 
the  offence  for  which  the  prisoner  is  committed,  and  the 
custody  to  which  he  is  committed,  which  is  all  that  is 
required.  InDanieU  v.  Philipp8{b)i  referring  to  Dr. 
ChroenveWs  case(c)^  the  Court  said  that  the  cause  of 
commitment  ought  to  be  certainly  stated,  to  the  end 
that  the  party  may  know  for  what  he  suffers,  and  how 
he  may  regain  his  liberty.  The  writ  of  habeas  corpus 
only  removes  the  body  of  the  prisoner,  and  a  certiorari 
is  required  to  remove  records :  Fazakerley  v.  Baldoe  (ef). 
A  conviction,  when  returned,  is  matter  of  record,  and 
must  be  on'  parchment :  Co.  Litt.  260.  a.  The  convic^ 
tion  may  be  drawn  up  at  any  time ;  Bex  v.  Barker  {e) ; 
and^  on  the  authority  of  the  cases,  Begina  v.  King  {J) 
and  In  re  Reynolds  {g)y  it  is  consistent  with  this  return 
there  may  be  a  good  conviction,  and,  until  the  convic- 
tion is  properly  returned,  the  Court  will  presume  that 
all  has  been  rightly  done.  The  Court  is  called  upon 
to  aasume  that  this  instrument  is  the  record  of  the  con- 
yiction ;  whereas  that  fact  ought  to  be  shewn  affirma- 
tively. In  BeiheWs  case  (A),  it  was  held,  that,  if  com- 
mitment by  court  of  oyer  and  terminer  be  wrong  in 

(a)  9  A.  &  £.  731.  {e)  1  East,  186. 

\h)  1  C.  M.  &  R.  662.  (/)  13  L.  J.,  N.S..  M.C.  43. 

\c)  1  Ld.  Raym.  213.  (g)  Ante,  Vol.  1,  p.  51. 

\d)  6  Mod.  177.  {h)  1  Salk.  348. 


Hammond. 
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18^.  fonn  only,  the  defendflnt  is  not  entitled  to  bis  &• 
j^  ^  ohargey  if  Oftuse  appears  for  his  detention  on  a  habew 
corpus. 

Bodkin  and  Huddkstoney  contra,  were  not  heard. 

Lord  Denman,  C.  J. — It  appears  to  me  that  we  are 
to  deal  with  these  documents  as  we  find  them,  and  that 
this,  warrant  as  it  may  be,  is  also  a  conviction  in  the 
very  terms  of  it. .  There  is  nothing  to  shew  that  it  is 
not  on  parchment;  and,  if  that  is  necessary  to  make  a 
good  conviction,  I  should  presume  the  party  who  Bays 
he  convicts,  and  has  authority  to  do  so,  has  put  it  upon 
parchment :    I  do  not  know  the  fact  one  way  or  the 
other.   It  is  possible  he  may  have  some  mode  of  making 
out  a  good  conviction  for  a  particular  case ;  but  here  we 
have  to  deal  in  the  meantime  with  a  document  by  which 
the  party  is  restrained  in  his  liberty ;  and  I  think  it  is 
not  shewn  that  there  is  a  good  conviction,  founded  upon 
the  proceedings,  to  warrant  his  detention.     I  think  Be- 
iheWs  case  (a)  proceeded  entirely  on  its  being  a  com- 
mitment of  oyer  and  terminer :  there  the  Court  said  there 
was  only  one  case  where  the  order  of  a  court  of  oyer  and 
terminer  has  been  set  aside  in  that  way,  founded,  no 
doubt,  upon  the  doctrine,  that  there  was  no  jurisdiction 
to  do  what  was  done  in  that  particular  case.   In  Betheffs 
case{a)y  there  was  irregularity,  but  certdnly  the  offence 
was  committed ;  and  the  sentence  of  imprisonment  was 
awai:ded  by  a  court  of  competent  jurisdiction.     In  this 
case,  we  have  a  commitment,  and,  with  that  commitment, 
a  statement  of  the  conviction,  which,  I  think,  is  bad  in 
point  of  law ;  and,  therefore,  this  party  is  entitled  to  his 
liberty. 

Patteson,    J. — The  difficulty  in  this  case  arises 

(a)  1  Salk«  348. 
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pairtlj  from  the  aot  of  Parliament,  and  partly  from  the  3846. 
form  of  the  document.  The  act  of  Parliament  does  not  j^^ 
Bay  anythmg  about  the  power  of  the  magietrates  to  con-  Hammowd. 
net;  it  does  not  uee  the  word  ^^conmcftion;^  it  only  says, 
"  on  being  satisfied  of  the  fact^  the  magistrates  may 
commit  for  a-  certain  time^  or  may  mulct  the  party  in 
his  wages,  or  discharge  him  from  his  situation."  The 
document  itself^  then,  is  certainly  in  the  form  of  a  con- 
Tiction — ^nobody  can  dotibt  that ;  and  I  think  it  is,  in 
form,  a  warrant,  because  it  is  addressed  to  the  officers, 
constables,  and  so  on,  and  also  to  the  keeper  of  the  gaol, 
and  directB  the  one  to  take,  and  the  other  to  receive, 
the  party,  and  keep  him  a  certain  length  of  time :  but 
it  also  expressly  states  the  circumstance,  that  complaint 
wafi  made — ^that  the  parties  came — witnesses  were  ex- 
aaiined  in  the  presence  of  the  party— and  everything 
was  heard;  and  then  it  goes  on  to  say,  ^^we  have 
determined  and  adjudged,  and  do  determine  and  ad- 
judge, that  the  complaint  is  true,  and  we,  therefore,  do 
eanmct^ — ^in  so  many  w^wrds.  *  I  really  cannot  under- 
stand what  those  words  mean,  unless  this  is  the  instru- 
ment of  conviction — ^the  record  of  conviction.  If  it  be 
the  rec6rd,  still  it  may  be  upon  parchment :  there  is 
nothing  to  shew  the  contrary,  as  the  tenor  of  the  instru- 
ment is  returned)  and  not  the  instrument  its^.  I  can- 
not  b«t  think  that  this  is  a  document  which  professes, 
on  the  face  of  it,  to  be  both  one  and  t^e  other*— «  con- 
viction and  commitment.  In  respect  of  that  conviction, 
although  it  is  true  it  is  not  quite  formal,  because  it 
does  not  say,  ''  we  do  adjudge  and  determine  that  for 
this  offence  he  shall  be  imprisoned^"  &c»,  but  it  only 
says, ''  we  do  adjudge  and  determine  that  the  complaint 
is  true,  and  we  thereupon  convict  him  of  that  offence ;" 
and  then  goes  on  to  order  '^  you  the  gaoler  to  keep 
him,"  but  does  not  say,  ''we  convict  him  of  the  offence, 
and  we  adjudge  he  shall  be  imprisoned,''  &c.  No  doubt. 
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1840.  it  does  not;  but  still  the  words  are  in  the  present 
^  j^^^  "  tense  —  *^we  do,  therefore,  convict;"  and  it  is  under 
Hammond,  their  hand  and  seal  It  seems  to  me,  therefore,  there  is 
nothing  to  shew  but  that  this  is  a  document  having  a 
double  character,  that  of  conviction  and  commitment; 
and,  if  so,  it  is  bad.  For  these  reasons,  I  think  the 
party  is  entitled  to  his  discharge. 

Williams,  J. — ^Mr.  JRotshley  was  right  in  the  mode 
*  in  which  he  shaped  his  argument,  in  contending  that  this 
was  only  a  warrant  That  seemed  to  be  his  point,  and, 
I  must  add,  the  only  point  in  the  case.  Now,  in  order 
to  arrive  at  that  conclusion,  what  is  there  to  shew — 
what  have  we  before  us  to  shew  that  there  ever  was  any 
document  assuming  the  shape  of  a  conviction,  but  this? 
Undoubtedly  none  is  recited  whatever.  We  can  take 
no  notice  of  any  other  proceeding  than  this :  none  other 
is  before  us — none  other  is  recited.  If  there  be  any  other, 
as  to  what  it  was  we  are  left  in  the  dark;  therefore  it 
seems  to  me  this  does  ^assume  a  double  shape,  that  is, 
though  it  may  be,  as  a  warrant,  sufficient  for  the  gaoler, 
it  also  purports  to  be  a  conviction ;  and  I  think  the  cir- 
cumstance mentioned  by  my  Brother  Patteson  seems 
to  furnish  an  additional  objection,  because  if  it  be  a  con- 
viction, and  the  justices  say  it  is, — ^that  they  convicted 
him, — ^they  do  not  go  on  to  adjudge  that  he  shall  be 
committed  for  a  certain  time,  but,  without  any  such 
adjudication,  they  tell  the  gaoler  to  keep  him  in  cus- 
tody. That  strikes  me  to  furnish  another  objection  to 
this,  if  considered  as  a  conviction.  I  can  see  no  other 
mode  of  considering  it  but  as  such;  and  it  therefore 
seems  to  me  that  the  party  is  entitled  to  his  discharge. 

The  prisoner  was  discharged. 
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184G. 

In  the  Matter  of  Ttjrneil  June  i. 

oETH  TUBNEB  (and  three  others^  each  on  sepa-  A  conviction 

rate  convictiong)  had  been   convicted  by  a  magistrate  c.  34,  set  out  ' 

of  Lancashire,  under  the  3  Geo.  4,  c.  34,  s.  3,  for  ab-  J^i^S™*" 

'                                   7          J        7  woTi  of  a  con- 
senting himself  from  his  master's  service.     The  warrant  tract  by  the 

,  ,  ,  ,  defendant  to 

under  which  he  was  committed  was  returned  into  this  geire  J.  D.  as 

court  in  obedience  to  a  writ  of  habeas  corpus  cmn  "eyj^  months 

causa,  and  was  as  follows : —  ^"^^  ?  ^*y 

named,  and  an 
entry  npon 
such  service 
"  Be  it  remembered,  that,  on  the  21  at  of  Janaary,  1846,  at  tlie  and  that  the  de- 
parish  of  Leigh,  in  the  county  of  Lancaster,  Richard  Thompson,  of  fendant,  before 
the  parish  aforesaid,  in  the  county  aforesaid,  underlooker,  then  and  ™  te"™  o'  the 
there  being  the  agent  for  John  Darlington,  of  the  said  county,  coal  ^^^  completed 
proprietor,  personally  came  before  me,  T.  B.  W.  Sanderson,  Esq.,  did  absent  him- 
then  and  there  and  still  being  one  of  her  Majesty's  justices  &c.,  and,  ^,  ^™  ^** 
upon  the  oath  of  him  the  said  Richard  Tliompson,  informed  me  the  and  did  then 
said  justice,  and  then  and  there  made  complaint  to  me  the  said  jus-  and  there  ne- 
tice,  tliat  Seth  Turner,  of  Tyidersley-with-Shackeriey,  to  wit,  of  the  fi*^*  ^°  ^'*^^* 
parish  aforesaid,  in  the  county  aforesaid,  miner,  on  the  10th  day  of  trary  to  the 
November  then  last,  toirit,  a.  d.  1845,  to  wit,  at  the  parish  of  Leigh  form  of  the 
aforesaid,  in  the  county  aforesaid,  did  contract  with  the  said  John  gr^-      aT^ 
Darlington  as  a  miner  for  the  term  of  eleven  calendar  months  from  cient '  as  the 
the  said  lOth  day  of  November,  1845,  and  that  the  said  Seth  Turner  absence  from 
did  afterwards,  to  wit,  on  the  11th  day  of  November,  in  the  year  last  J^ewn  to  bc°°' 
aforesaiB,  in  the  county  aforesaid,  enter  into  the  said  service  of  tiie  withont  leave 
said*  John  Darlington,  according  to  the  contract  aforesaid,  and  did  or  without  law- 
afterwards,  and  before  the  term  of  his  said  contract  was  completed,         excose. 
to  wit,  on  the  9th  day  of  January,  1846,  at  the  parish  last  aforesaid, 
in  the  county  aforesaid,  absent  himself  from  his  said  service,  and  did 
thereby  then  and  there  neglect  to  fulfil  the  same,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided.    And  I  the  said 
T.  B.  W.  Sanderson,  so  being  such  justice  as  aforesaid,  did  there- 
upon then  and  there  duly  issue  my  warrant  under  my  hand  and  seal 
for  the  due  apprehending  of  the  said  Seth  Turner,  pursuant  to  the 
atatute;  and,  in  pursuance  of  the  said  warrant,  the  said  Seth  Turner 
hath  this  day  appeared  before  me  the  said  T.  B.  W.  Sanderson, 
being  soch  justice  as  aforesaid,  to  wit,  at  the  parish  of  Leigh  afore- 
said, in  the  county  aforesaid;  and,  having  heard  the  charge  contained 


404  NEW  SESSIONS  CASES, 

1846.  ^^  ^^®  ^^  information  and  complaint,  declared  he  was  not  guilty  of 

''«— ^v'*-^        the  said  offence :  whereupon  I  the  said  T.  B.  W.  Sanderson,  so 
In  re  heine  such  justice  as  aforesaid,  did  proceed  to  examine  into  the  trath 

of  the  said  charges  contained  in  the  said  information ;  and  on  this 
12th  day  of  Fehruary,  a.  d.  1846,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  a  certain  document  was  produced  before  me  the 
said  justice,  and  in  the  presence  of  the  said  Seth  Turner,  which  said 
document  is  as  follows.  [The  contract  was  then  set  out,  and  the 
evidence,  and  the  conviction  continued: — ]  Therefore,  it  manifestly 
appealing  to  me  the  said  T.  R  W.  Sanderson,  so  being  mch  justice 
as  aforesaid,  that  the  said  Seth  Turner  is  guilty  of  the  offence  charged 
upon  him  in  the  said  information  and  complaint,  I  do  hereby  convict 
him  of  the  offence  aforesaid ;  and  I  do  hereby  order  and  adjudge 
that  the  said  Seth  Tamer,  for  the  oflfenoe  aforesaid,  be  imprisoned  ia 
the  house  of  correction  at  Kirkdale  aforesaid,  there  to  be  and  remain 
and  be  held  to  hard  labour  for  the  term  of  one  month  from  this  the 
said  12th  day  of  February,  1846 ;  and  I  do  hereby  command  you 
&c.  to  take  and  convey  the  said  Seth  Turner  to  the  said  house  of 
correction,  and  to  deliver  him  "  &c.  It  concluded  with  an  adjudi- 
cation as  to  wages. 

Bodkin  moved  to  discharge  the  prisoner. — The  convic- 
tion does  not  disclose  any  legal  offence.  This  instrument 
must  be  construed  with  the  same  degree  of  strictness  as 
an  indictment,  and  those  facts  which  would  tend  to  shew 
the  innocence  of  the  prisoner  ought  to  be  negatived: 
Paley  on  Convictions,  108.  It  is  merely  alleged^  that  the 
prisoner  contracted  to  serve,  and  then  absented  himself, 
which  may  have  been  with  the  consent  of  the  master; 
and  no  inference  can  be  drawn  from  the  fact  of  the  master 
or  his  agent  being  the  complainant.  In  Bex  v.  MalUn" 
son  (a)  and  Rex  v.  Uriah  Garden  (b)  convictions  for  tak- 
ing fish  were  held  bad  for  omitting  io  negative  the  con- 
sent ;  and,  in  Rex  v.  Jervis  (c),  for  not  stating  natively 
that  the  defendant  was  not  qualified  to  kill  game,  nor 
had  license  of  the  owner.  The  charge  must  be  set  out 
In  the  information,  and  the  evidence  will  not  carry  it 

(«)  2  Burr.  679.  (b)  4  Burr.  2279. 

(c)  1  Burr.  148. 
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•ajr  fiirther:  Bex  v.  Jukes  (a)y  Ex  parte  Aldridffe(V).  1846. 
In  Fletcher  y.  CaMhrap  {e\  the  Court  said,  that  it  wa6 
not  always  safficient  to  describe  an  offence  in  the  terms 
of  an  act  of  Parliament.  In  Newman  v.  the  Eccrl  of 
Hardwieke  (d),  it  was  held  that  a  conviction  for  allow- 
ing beer  to  be  consumed  in  a  licensed  house  at  other 
hours  than  those  prescribed  by  an  order  of  petty  ses- 
sions must  state  the  time  fixed  by  die  justices,  and  the 
hour  at  wfaidi  the  beer  was  consumed. 

CowSnfff  Edward  James^  and  Fry  shewed  cause. — ^It 
is  sufficient  to  describe  an  offence  in  the  words  of  an 
act  of  Parliament,  unless  the  act  contains  exceptionB 
which  require  to  be  negatived,  or  there  are  special  dr- 
onmstanees  which  the  act  requires  to  be  stated:  Itese 
V.  Chandler  {e).  Rex  v.  8peed(fy  This  information, 
which  is  in  the  nature  of  a  notice  or  sunsmons  for  the 
party  to  appear,  alleges,  that,  before  the  contract  en- 
tered into  by  the  defendant  was  completed,  he  absented 
himself,  and  did  thereby  then  and  there  neglect  to 
fiilfil  the  same.  The  meaning  of  that  must  be,  that  he 
absented  himself  without  lawful  excuse;  and  tLe  ex- 
cuse, if  any,  must  come  from  the  defendant.  It  would 
be  difficult  in  a  conviction  to  negative  all  the  circum- 
stances which  might  possibly  excuse  an  offence  under 
the  act  In  an  action,  it  would  be  sufficient  to  allege 
that  the  defendant  n^lected  to  fulfil  his  contract  In 
Rex  V.  Uriah  Corden  {ff)  the  information  was  not  laid  by 
the  owner,  to  whom  the  penalty  was  given,  and,  there- 
fore, it  became  necessary  to  allege  that  the  act  was 


(a)  2  T.  R.  536,  542.  (e)  1  Ld.  Raym.  581. 

(5)  2  B.  &  C.  600.  (/)  Id.  583. 

(e)  Antd,  Vol.  1,  p.  529.  (y)  4  Burr.  ^79. 
(d)  8  A.  &  £.  124. 
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1846.  done  without  his  consent.  In  Bex  y.  Jukes  {a)  the 
Iq  ^  conyictlon  did  not  follow  the  words  of  the  statute,  and 
TuRNKR.  in  jRgar  V.  Jervis(b)  the  exception  in  the  statute  was  not 
negatived.  In  Rex  y.  Marsh  (c),  an  information  under 
the  5  Anne,  c  14,  s.  2,  against  a  carrier  for  having  game 
in  his  possession  as  a  carrier,  was  held  good,  without 
alleging  that  he  had  it  in  his  possession  ^^  knowingly." 
In  Mann  v.  Davers(d),  an  information  on  which  a 
conviction  was  founded  charged  the  defendant  with 
having  unlawfully  returned  without  a  certificate  to  a 
parish  from  which  he  had  been  removed,  and  it  was 
held  not  necessary  to  allege  any  act  of  vagrancy.  Ab- 
bott, C.  J.,  in  giving  judgment,  says,  « This  informa- 
tion pursues  the  language  of  the  statute,  and^  in  so 
doing,  it  does-  all  that  is  necessary  to  be  done.  The 
returning  to  the  parish  without  a  certificate  was  at 
least  prim&  facie  evidence  of  his  being  an  idle  and  dis- 
orderly person,  and  then  it  was  for  the  defendant  to 
shew  that  he  had  a  lawful  excuse  for  returning." 

[Two  other  objections  were  then  argued  on  both  sides: 
1.  That  the  information  did  not  shew  the  nature  of 
the  contract^  and  that,  at  all  events,  the  conviction 
must  n^ative  the  exception  (e) :  Hardy  v.  Syle  (/) 
and  Bex  v.  NemUe{g)  were  cited.  2.  That  the  con- 
tract was  altogether  invalid,  as  being  unreasonable, 
against  public  policy,  and  in  restraint  of  trade:  1  Smith's 

{a)  8  T.  R.  536.  mentioned,  except  when  and  w 

{h)  1  Burr.  148.  often  as  he  may  be  prevented  by 

(c)  2  fi.  &  C.  717.  any  unavoidable  or  accidental  da- 

{d)  3  B.  &:  A.  103.  mage  or  obstruction  to  any  en- 

(e)   The    contract   contained  gine,  gearing,  or  machinery  to 

the  following  clause : — ''And  the  the  said  mines,  or  any  of  them, 

said  J.D.  hereby  agrees  to  accept  or  to  the  workings  thereof." 

and  employ  the  said  S.  Turner  (/)  9  B.  &  C.  603. 

as  his  servant  in  mining,  at  the  (y)  1  B.  &  Ad.  489. 
wages  and  on  the   terms  above 


TVRNBR. 


TRINITY  TERM,  9  VICT.  407 

Leading  Cases,  182  ;  Hitchcock  v.  Coher  (a),  Homer  v.         1846. 
Graves  (ft).  Young  v.   Timmms  (c),  Williamson  v.  Toy-         i^  „ 
for  (d),  Syhes  v.  2>ir<m  (c),  Aspdm  v.  -^w^fen  (/).    As, 
however,  the  judgment  of  the  Court  proceeded  upon  the 
jBrst  point  alone,  the  argument  is  omitted.] 

Bodkin  and  Huddkstoney  in  reply. — It  seems  to  he 
assumed,  that  it  is  enough  for  a  conviction  to  follow  the 
words  of  the  act  under  which  it  is  drawn :  that,  how* 
ever,  is  not  so :  Fletcher  v.  Calthrop  {jg).  An  inform- 
ation must  contain  all  the  ingredients  of  the  offence 
charged,  as  it  is  for  the  informer  to  make  out  a 
complete  case.  In  Wood  v.  Fenwick  (A),  where  there 
had  been  a  conviction,  under  the  same  act,  for  ab- 
sence from  service,  the  words  "  without  leave  or  any 
just  cause"  were  introduced,  which  are  manifestly  ne- 
cessary, as,  without  them,  the  absence  might  have  been 
with  the  master's  consent.  [They  then  replied  on  the 
other  points.] 

Lord  Denmam,  C.  J. — This  conviction  does  not  state 
an  offence  for  which  the  magistrate  had  authority  to  com- 
mit  the  priBoner.  The  absenting  himself  from  service  is 
not  such  an  offence,  unless  it  is  shewn  to  be  an  absenting 
without  leave  and  without  lawful  excuse.  The  first 
of  these  things  has  been  assumed,  and  perhaps  rightly, 
as  the  master  made  the  absence  the  subject  of  com- 
plaint. The  next  may  not  be  within  the  knowledge  of 
the  party;  but,  in  his  information,  he  might  state  that 
he  knows  of  nothing  that  would  shew  good  justification 
for  the  absence.  Then,  is  there  a  good  foundation  for 
the  conviction  stated  here  ?  I  am  of  opinion,  that,  in  the 
complaint,  no  proper  foundation  has  been  laid.     What 

(a)  6  A.  &  E.  438.  (e)  9  A.  &  E.  693. 

C*)  7  Bing.  735.  (/)  5  Q.  B.  R.  671. 

(«)  1  Cr.  &  J.  331.  (ff)  Ant^,  Vol.  1,  p.  529. 

(d)  5  Q.  B.  R.  176.  (h)  10  M.  &  W.  195. 
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1846.  haft  been  obeerred  as  to  the  aeceaBkty  of  stating  the 
contract,  sbews  that  it  is  important  to  know  in  what 
way  the  abseniiDg  himsdf  from  ti^e  service  was  occ»- 
sioned.  It  ought  to  have  been  stated  to  have  occorred 
without  leave  and  without  lawful  excuse.  With  re- 
spect to  the  third  point,  I  should  be  reluctant  that 
any  opinion  of  mine  on  the  valicyh;y  of  this  contract 
on  the  ground  of  public  policy  should  be  acted  on  so  as 
to  prevent  either  party  from  being  made  amenable  for 
the  breach  of  it 

Pattesov,  J. — ^This  conviction  states  that  the  nu^ 
^strate  has  found  the  party  guilty  of  the  said  offisnoe, 
that  is,  the  offence  laid  in  the  information.  Then 
the  question  arises,  whether  there  is  any  offence  Udd 
in  the  information :  that  dq)ends  on  the  question,  whe* 
ther  it  is  sufficient  merely  to  say  that  the  party  ab- 
sented himself  from  the  service,  or  whether  it  is  not  ne- 
cessary, in  stating  the  absenting,  to  add,  '^  without  any 
lawful  excuse."  If  it  is  necessary  to  make  that  addi- 
tion, llien  the  offence  here  stated  is  no  offence  at  alL 
But  then  it  goes  on  to  say,  that  '^  the  defendant  did 
thereby  then  and  there  neglect  to  fulfil  his  contract." 
Now  that  allegation  does  not  distinctly  or  cGrectly,  but 
only  inferentially  aver  that  the  defendant  failed  to 
fulfil  his  contract ;  so  that,  if  the  absenting  is  not  weU 
laid,  the  not  fulfilling  is  not  well  laid.  So  that  we 
come  back  to  the  question,  whether  it  is  necessary  to 
say  that  the  absence  was  without  lawful  excuse ;  and 
in  my  opinion  it  is,  and  it  is  not  sufficient  to  e«f 
merely  that  the  party  absented  himself.  The  defendant 
might  have  broken  his  leg ;  and,  as  the  aDegation  does 
not  negative  the  posesbility  of  snch  a  cause  of  absence, 
or  some  other  which  would  be  equally  an  answer  to  the 
charge,  I  do  not  see  that  any  charge  has  been  laid  in 
this  information. 
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Williams,  J. — I  have  always  understood,  when  the  i846. 
words  may  be  of  an  innocent  character,  then  it  requires  i^*^^ 
an  exception  to  turn  the  scale.  It  has  been  contended  Tuanbr. 
here,  but  I  think  erroneously,  that  the  information  is 
m  the  nature  of  a  notice,  that  is,  something  to  bring  a 
party  before  a  magistrate.  It  is  true  it  is  something 
which  gives  a  ma^strate  jurisdiction,  and  that  is  a 
reason  why  an  information  ^lould  be  examined  with  so 
much  accuracy  and  precision.  Then  we  come  to  this 
information.  On  whom  is  the  onus  cast  of  shewing 
that  an  oflfence  has  been  committed?  Surely  on  the 
person  who  has  made  the  charge.  There  are  many 
causes  which  would  excuse  the  absence,  such  as  an 
act  of  God,  and  consent  of  parties.  The  onus  is  on  the 
party  who  complains,  and  who  is  boimd  to  state  some- 
thing to  induce  a  reasonable  ground  for  entertaiiiking  the 
oomplunt  before  the  justice,  and  that  statement  must 
be  something  which  shews  that  an  offence  has  been 
committed.  In  the  case  of  taking  fish,  for  instance,  the 
party  compLuning   was  a  third  person,  and  then  he 

owner,  and  therefore  could  not  negative  it.  That  is 
not  so  here,  and  he  ought  to  have  stated  whether  he 
gave  consent  to  this  absence.  We  cannot  add  by  im- 
plication anything  so  material  to  the  constitution  of  the 
oflfence ;  and  the  inference  drawn  cannot  be  good  when 
the  foundation  is  bad« 

The  prisoner  was  discharged. 
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1846. 


Ao  order  of  re-  IN  Easter  Term  PcLshley  had  obtdned  a  rule  calliiur 

mOTal  was  *'  ^ 


J^ne  4.  The  Queen  v.  The  Justices  of  London. 

5-  In 

made,  Novem-  on  the  mayor  and  justices  of  the  city  of  London  to 
and  a  copy  of '  shcw  causc  whj  a  mandamus  should  not  issue^  directed 
It  with  the  ne-    ^  them,  commandinfic  them  to  enter  continuances  and 

cessary  docu-  o 

mento  sent  to     hear  an  appeal  against  an  order  of  two  justices  for  the 

the  parish  ofS.  ^       n  n  ^  »  %        t*   t^       -n       ^  \ 

the  following  removal  01  a  pauper  from  the  pansh  of  ot.  Botolph 
SS  of  afpp^"  without  Bishopgate  to  the  parish  of  Stockport  The 
being  given,       order  of  removal  was  made  November  25th,  1845 ;  a 

the  pauper  was 

remoTed  on  the  copy  of  it,  with  the  necessary  documents,  was  received 

oember.    At  ^J  the  overseers  of  the  poor  of  the  parish  of  Stockport 

^ns  T JanwuT  ^^  ^®  following  day.     No  notice  of  appeal  having  been 

loth)  an  appeal  given,  the  pauper  was  removed  on  the  22nd  December. 

was  entered  and 

respited  against  At  the  next  quarter  sessions  for  the  city  of  London, 

ticVof  appeal^*  ^^^^  January  10th,  1846,  an  appeal  against  the  order 

ttie^stMarch  ^^  entered  and  respited.     Notice  of  appeal  was  given 

and  the  ap-  on  the  2 1st  March,  and  the  appeal  came  on  to  be  heard 

to  be  heard  at  ftt  the  April  quarter  sessions ;  and,  on  behalf  of  the  re- 

sion^^^enUje  spondents,  it  was  objected  that  the  appeal  was  too  late, 

appeal  was  dis-  ^jcA  that  the  quarter  sessions  In  January  had  no  juxis- 

Heid,  that,  ac-  diction  to  respite  the  appeal,  because  more  than  tbirty- 

pract^  at  wL-  ^^^  ^7^  ^^  elapsed  between  the  receipt  of  notice  of 

was  rwdwf  ^  *^®  ordcr  and  the  commencement  of  the  January  ees- 

entered  at  the  gions.     The  scssions  held  the  objection  &tal,  and  dis- 

Januarj  ses-  ; 

sions,  and  a       missed  the  appcaL 

rule  for  a  man- 
damus was 

made  absolute.  Payne  now  shewed  cause. — The  sessions  are  the  pro- 
per judges  of  their  own  practice,  and  must  say  whether 
the  appeal  has  been  properly  entered  and  respited.  The 
right  of  appeal  is  founded  on  two  statutes.  By  the  13 
&  14  Car.  2,  c.  12,  s.  2,  persons  aggrieved  may  appeal  to 
the  justices  of  the  peace  at  the  next  quarter  sessionB; 
and  the  9  Geo.  1,  c.  7,  s.  8,  requires  reasonable  notice 
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to  be  given,  and  the  reaaonableneBS  of  such  notice  shall  i846. 
be  detennined  by  the  justices  of  the  quarter  sessions  to  i^Tquebn 
which  the  appeal  is  made;  and  if  it  shall  appear  to  them  ,p,j^\  . 
that  reasonable  time  of  notice  was  not  given,  then  they  London. 
shall  a<^oum  the  appeal  to  the  next  quarter  sessions. 
In  Rex  ▼.  The  Justices  of  Monmouthshire  (a),  the  quesp- 
tion  was,  whether  the  notice  was  a  reasonable  one  or 
not.  In  Bex  v.  T7ie  Justices  of  Cornwall  (b),  Patteson, 
J. 9  asked,  ^'  Is  there  any  case  in  which  it  has  been  held 
that  parties  were  not  bound  to  appeal,  when,  by  the 
practice  of  the  sessions,  there  was  time  enough  for 
giving  notice?  [Patttsony  J. — I  asked  that  question  in 
ignorance  of  the  practice  at  quarter  sessions :  the  case 
of  Rex  V.  .The  Justices  of  Shropshire {c)  affords  a  com- 
plete answer.]  Sect  79  of  the  4  &  5  Will  4,  c  76, 
allows  twenly-one  days  to  enable  the  parish  officers  to 
determine  whether  there  shall  be  an  appeal;  and,  if 
they  appeal,  sect.  81  requires  fourteen  days'  notice  of 
the  grounds  of  appeal  In  this  case,  there  were  forty- 
four  days  between  the  service  of  the  order  and  the 
January  sessions,  and  eighteen  days  between  the  re- 
moval and  the  January  sessions;  and  the  appellantei 
could  not  come  and  respite  the  appeal  without  giving 
notice :  Regvna  v.  Hie  Justices  of  Lancashire  (dy 

PasUeyi  contril,  was  not  called  upon. 

Lord  Denman,  C.  J. — Many  things  have  grown  up 
in  practice  which  we  might  not  altogether  approve  of; 
but  it  would  introduce  great  confiision  if  we  were  to 
alter  the  practice  of  entering  and  respiting  appeals, 
which  has  been  always  understood  mnce  Rex  v.  7%« 


(a)  3  Dowl.  806.  (c)  7  East,  549. 

(6)6  A.  &  £.  894.  (<0  4  Q.  B.  R.  910. 

VOL.   n.  F  F  N.  8.  C 
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Justices  of  Shropshire  (a).  In  that  caae.  Lord  Ettsft' 
borough  held,  that,  under  the  9  Geo.  1,  the  jnsticeB  at 
sessions  were  bound  to  enter  and  resjHte  an  appeal  under 
similar  circumstances  to  the  present,  though  they  should 
be  of  opinion  that  the  order  was  executed  in  sufficient 
time  before  the  sessioBs  to  have  enabled  the  appellants 
to  give  reasonable  notice  of  appeal;  and  the  Poor  Law 
Amendment  Act  does  not  make  any  difference  in  this 
respect. 


Pattkson,  J. — The  case  of  Rex  v.  Ilu  Justices  of 
Shropshire  (a)  seems  to  me  directly  in  point,  and  the 
subsequent  cases  are  not  inconsistent  with  it.  I  am 
sorry  if  I  said  anything  in  Bex  y.  The  Justices  of  Corn- 
wall {h)  which  should  have  raised  any  doubt  on  a  sub« 
jeot  which  seems  so  well  settled. 


Williams,  J.,  concurred. 


Rule  absolute. 


(a)  7  East,  M9. 


(b)  6  A.  &  E.  894. 


June  4. 


The  Queen  v.  The  Justices  of  Radnob. 


XN  Skater  Term  Pashley  had  obtained  a  rule  nisi  call- 
ing upon  the  justices  of  the  peace  for  the  county  of 


On  the  13th 
November, 
1843,  an  order 
was  made  by 
two  jnstioes  of 

the  county  of  Radnor,  under  tbo  9  Qeo*  4,  $,  40,  for  the  remoTal  of  an  vama»  panpar  to 
an  asyhim  in  Shrewsbury.  On  the  30th  November,  an  order  was  made  by  the  same  jus- 
tices, adjudging  the  pauper  to  be  setUed  in  H.,  and  directed  that  parish  to  pay  lOt .  a  week 
for  the  support  of  the  pauper  in  the  asylum.  H.  appealed  against  this  order,  and  the  ses- 
sions for  the  county  of  Radnor  (11th  April,  1844)  confirmed  the  order,  subject  to  a  case. 
On  the  31st  of  January  last,  this  Court  quashed  the  order  of  sessions. 

The  Court  refused  a  mandamus  to  compel  the  justices  of  Radnor  to  make  an  order  on 
the  county  treasurer  to  repay  the  parish  of  H.  the  money  they  had  expended  in  support  of 
the  pauper  in  the  aaylum»  ftw  April,  1844,  to  January,  1846. 
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Badnor  to  Aew  cause  why  a  writ  of  mandamufi  Bhould         1345. 
not  iflsue^  directed  to  them,  commandiDg  them  to  pay  or     ^^Tquebn 
order  to  be  paid  to  the  churchwardenB  and  oyerseers  of  v- 

Tbe  Justices  of 

the  poor  of  the  parish  of  Heyop,  out  of  the  county  Radnor. 
stock  or  county  rates  of  the  said  county,  the  sum  of 
50/.  12«.,  the  amount  of  monies  paid  by  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  for 
the  maintenance,  medicine,  clothing,  and  care  of  John 
Palfiey  Wood,  an  insane  pauper,  under  and  in  pursu- 
ance of  an  order  made  by  Edward  Kogers  and  the  Sev. 
James  Bichard  Brown,  clerk,  justices  of  the  county  of 
Badnor,  dated  the  30th  November,  1843,  and  so  paid 
by  the  said  churchwardens  and  oyerseers  between  the 
said  30th  November,  1843,  and  the  31st  January,  1846, 
when  the  said  order,  and  also  an  order  of  sessions  made 
in  confirmation  thereof,  were  severally  quashed  by  this 
Court  (a). 

JE.  F.  WiUUims  now  shewed  cause. — This  rule  has 
been  obtained  on  the  assumption  that  the  legislature  has  t 
made  the  county  iunds  primarily  liable  for  the  support 
of  insane  paupers,  whereas  the  liabjlity  of  the  county 
only  attaches  where  their  place  of  settlement  cannot  be 
ascertained ;  for  when  such  settlement  is  discovered,  the 
parish  is  made  liable  for  expenses  incurred  while  the 
pauper  is  living  in  an  asylum.  The  38th  section  of  9  Geo. 
4,  c  40,  empowers  justices  before  whom  an  insane  paur 
per  is  brought  to  remove  him  to  some  public  or  private 
asylum,  and  at  the  same  time  to  inquire  into  his  last 
legal  place  of  settlement,  and  if  that  can  be  ascertained, 
they  are  to  make  an  order  on  such  parish  for  the  ex- 
penses, &C.  By  the  42nd  section  the  justices  may  first 
remove  tiie  pauper  to  an  asylum,  and  then  afterwards 
inquire  into  his  place  of  settlement,  and  make  an  order 

(a)  See  Regina  v.  Heyop^  ante,  p.  270. 

F  F  2 
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1846.        for  the  expenses,  &c.     And  the  41  st  section  provides, 

lie  QuMN     *^^  ^  ^^^'^  *^®  pauper's  settlement  cannot  be  ascertained, 

„     ,  ^-        .  the  county  where  he  is  found  shall  be  liable  for  the 

The  Jnstioet  of  *'.  . 

Radnor.  costs  of  maintenance  in  the  asylum;  and  the  justices  are 
to  make  an  order  to  that  effect  on  the  treasurer  of  such 
county.  No  such  order  has  in  tiiis  case  been  made  under 
this  section.  The  order  of  sessions  was  discharged,  not 
because  the  settlement  of  the  pauper  was  not  in  the 
parish  of  Heyop,  but  because  tiie  order  ought  to  have 
been  made  by  tiie  justices  of  Salop,  and  not  by  the  jus- 
tices of  Badnor:  Regina  v.  Heyop  (a). 

PashJetfi  contriL — The  9  Greo.  4,  c.  40,  throws  the 
primary  liability  of  supporting  insane  paupers  on  tiie 
county  fund.  In  Regina  v.  The  Justices  of  Kent  (i), 
tiie  Court  held,  in  an  appeal  under  tins  statute,  tiiat  the 
derk  of  the  peace  was  properly  made  respondent,  be- 
cause the  justices  were  the  parties  interested ;  and  in 
Regina  v.  Darton  {c\  Patteson,  J.,  expressed  an  opinion 
f  that  the  county  treasurer  was  at  first  l^ally  obliged  to 
pay.  Money,  therefore,  has  been  paid  by  this  parish,  in 
ease  of  the  county  fund,  which  they  are  entitied  to  have 
refunded  by  some  means ;  and  the  remedy  by  action  not 
being  available  in  such  case,  the  Court  will  grant  a 
mandamus.  Money  paid  under  a  void  autiiority  may 
be  recovered  back;  Lvndon  v.  Hooper  {d);  and  the 
parish  officers  of  Heyop,  having  paid  a  sum  of  money 
imder  an  order  of  justices  which  they  could  not  disre- 
gard, but  which  was  afterwards  quashed  by  this  Court, 
are  in  the  same  situation  as  if  no  such  order  had  ever 
been  made.  The  case,  in  principle,  is  much  the  same  as 
the  liability  of  a  parish  to  pay  for  surreal  aid  and  at- 
tendance afforded  to  casual  poor,  although  such  attend- 


(a)  Ant^  p.  270.  (c)  12  A.  &  E.  78. 

(6)  2  Q.  B.  R.  686.  (^d)  1  Cooper,  419. 
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anoe  was  not  given  at  the  request  of  the  parish.     The         i846. 
parish  of  Heyop  ought  to  be  placed  in  the  same  situa-     ^q^^ 
tion  as  they  were  before  the  order  was  made;  and  the  _      ^v 

...  The  Jnttioes  of 

case  is  analogous  to  a  writ  of  restitution  or  the  proceed-      b.kdvor. 
ings  in  a  writ  of  error. 

Lord  Denman^  C.  J. — ^I  think  this  rule  must  be  dis- 
charged. An  analogy  has  been  drawn  from  the  liability 
of  a  parish  to  pay  for  surgical  ud  afforded  to  casual 
poor ;  but  there  is  no  authority  for  saying,  that  in  case  of 
non-payment  the  party  might  come  to  this  Court  for  a 
mandamus  to  compel  the  parish  to  pay. 

Patteson,  J. — The  41st  section  directs  that  the 
money  can  only  be  paid  under  an  order  of  two  justices, 
and  they  have  failed  to  make  such  an  order ;  and  I  do 
not  see  how  we  can  grant  a  mandamus  to  supply  that 
defect.  We  cannot  anticipate  that  the  justices  would 
omit  to  do  their  duty. 

Williams,  J. — ^We  ought  to  have  some  authority  to 
satisfy  the  Ck)urt  that  the  justices  of  Radnor  have  power 
to  make  an  order  to  pay  a  sum  out  of  the  county  fund. 
The  parish  officers  of  Heyop  seem  to  say,  that,  because 
they  have  paid  a  sum  of  money  which  tiiey  think  they 
ought  not  to  have  paid,  this  Court  will  grant  a  man- 
damus to  compel  the  repayment  of  such  money ;  but  I  do 
not  think  that  any  authority  has  been  shewn  for  such 
an  application. 
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1846. 

June  6.  The  Queen  v.  The  Inhabitants  of  St.  Martin. 

A.  and  B.,  two  iwf  N  appeal  against  an  order  of  two  justioes  for  the  re- 
rishes,  ^re,  by  moval  of  Mary  Ann  Escott  and  her  family  from  the 
a^^^todf  r  P**^^  ^^  •^*'  Martin,  in  the  pariah  of  New  Saninif  to 
aUpnrpofles  the  united  parishes  of  St.  John  the  Baptist  and  St 
(except  ecded-  Benedict,  in  the  town  of  Glastonbury,  in  the  county  of 
ten):-^tfi(f,  Somerset,  the  sessions  quashed  the  order,  subject  to  the 
that  a  imaper     opinion  of  the  Court  on  the  followinir  case : — 

who  kad  gamed      ^  ° 

a  settlement  in 

roch  un^  ^  Previous  to  the  year  1834,  and  up  to  that  period,  the 
"**5*  ^^'       town  of  Glastonbury,  in  the  county  of  Somerset,  con- 

^*aru8  oe  re*  v 

moved  to  the     sisted  of  two  distinct  parishes,  each  maintaining  its  own 

ofA. andB.**  P^^'   *"^*^  known  re^)ectiTely  as  the  parishes  of  St 

John  the  B^tist  and  St.  Benedict. 

On  the  22nd  day  of  May  in.  that  year,  an  act  4  WUL 
4,  c.  xxiii,  was  passed  for  uniting  the  two  parishea  iox 
all  piurposes  whatsoever,  (except  ecclesiastical  matters), 
and  that  they  should  thenceforth  be  called,  known»  and 
distinguished  by  the  name  of  the  United  Parishes  of  St» 
John  the  Baptist  and  St.  Benedict,  in  the  town  of  Glas- 
tonbury, in  the  county  of  Somerset.  The  pauper,  Mary 
Ann  Escott,  is  an  ille^timate  child,  and  was  born,  in 
February,  1813,  in  the  parish  of  St.  John  the  Baptist^ 
Glastonbury.  On  the  8th  June,  1830,  she  married  bar 
late  husband,  John  Escott^  whose  legal  settlement  at 
the  time  of  his  death,  which  happened  on  the  19th 
January  last,  was  unknown.  The  pauper  and  her  chil- 
dren having  become  chargeable  to  the  parish  of  St. 
Martin,  in  which  she  resided,  an  order,  dated  the  25th  day 
of  June,  1845,  was  made  by  the  borough  justices  for  their 
removal  to  the  united  parishesof  St.  John  and  St.  Benedict, 
Glastonbury,  against  which  order  an  appeal  was  entered, 
and  came  on  for  hearingat  theboroughsessionsin  October 
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Iflsty  when  the  above  facts  were  admitted,    'the  appel-        i846. 
laats  contended^  that^  on  passing  the  aboTe*mentioned  act     ^  quein 
of  Parliament,  the  said  parishes  of  8t  John  and  St  Bene^  •• 

diet  became  and  were  thenceforth  umted  mto  one  parish,  of 

and  that,  therefore,  the  settlement  of  the  pauper,  ac-  ^'  Maktix. 
quired  by  her  by  birth  in  the  parish  of  St.  John,  Glas- 
tonbury, prior  to  the  passing  of  that  act,  was  lost  and 
destroyed;  and  that,  in  point  of  fact^  there  was  not,  at 
the  time  of  making  the  said  order  for  such  removal,  any 
such  parish  as  the  parish  of  St  John  the  Baptist,  Glas^- 
tonbury.  The  order  was  quashed,  subject  to  a  case  for 
the  0[»nion  of  this  Court 

If  the  Court  should  think,  that,  by  the  operation  of 
the  act  of  4  Will.  4,  c.  xxiii,  above  cited,  the  settlement 
of  the  pauper  acquired  previously  to  the  passing  of  that 
act  was  lost  and  destroyed,  so  as  to  prevent  Her  being 
removable,  either  to  St  John  the  Baptist,  or  to  the 
united  parishes  of  St.  John  the  Baptist  and  St  Bene- 
dict, in  the  town  of  Glastonbury,  tiien  the  order  of  ses- 
mens  is  to  be  affirmed ;  if  otherwise,  the  order  of  ses- 
gionB  is  ta  be  quashed,  and  the  order  of  removal  to  be 
affiittiedr 

Kingtake^  Serjt,  and  F.  V»  Lee,  in  support  of  the 
ovder  of  sessions. — Where  a  parish  has  been  divided 
into  townships,  for  the  purpose  of  maintaining  their  own 
poor  separately,  a  person,  who  has  gained  a  settlement 
in  the  parish  previous  to  the  division,  cannot  be  removed 
subsequently  to  any  of  the  townships  into  which  the 
pariBh  has*  been  divided ;  and  therefore  the  settlement 
18  extinct:  Begina  v.  Tiptania),  Regina  v.  Hunning^ 
ton  (&).  In  Rex  v.  Oakmere  (c),  where  a  district,  pre- 
viously extra-parochial,  was  by  act  of  Parliament  made  a 
township,  thenceforth  maintaining  its  own  poor,  it  was 

(a)  3  Q.  B.  R.  215.         {h)  5  Id.  273.        (e)  5  B.  &  A.  775. 
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1846.         held,  that  a  bastard  born  within  the  district  previoudy 

_1  ^     "      to  the  passing  the  act  was  not  settled  there.     They  also 

9.  cited  Bex  y.  8aig1Uon''(mrthe'HiU{a)y  Rex  v.  Oswestry  {b), 

of  and  Regina  v.  Acton  (c).    These  cases  are  the  converse 

St.  Maetuc.    Qf  ^^  present*  but  the  same  rule  will  apply.     The  set- 

tlement  was  gained  in  the  parish  of  St.  John,  which  has 

since  been  incorporated  with  St.  Benedict  for  the  mam- 

tenanceof  the  poor;  therefore  the  locality  where  the 

settlement  was  acquired  has  now  no  existence ;  and  the 

place  where  the  settlement  was  gained  must  be  identical 

with  the  one  to  which  the  order  is  made.     Settlement  is 

a  matter  of  local  liability;  and  if  the  district  is  destroyed 

where  the  settlement  was  acquired,  the  settlement  is  at 

an  end. 

CrowdeTf  (with  whom  was  8lade\  contrk — In  Rex  y. 
Oakmere(d),  an  extra-parochial  district  was,  by  act  of 
Parliament,  made  a'  township  supporting  its  own  po(Mr, 
and  a  person  born  there  before  the  division  could  not 
be  removed  afterwards :  the  reason  was,  because  no  l^al 
settlement  had  been  gained,  no  parish  officers  were  then 
appointed.  In  Regina  v.  Tipton  (e)  and  Regina  v.  Hun- 
•  nvngton  (/),  there  had  been  a  subdivision  of  a  larger  dis- 
trict, and  the  Court  could  not  say  that  the  padper  be- 
longed to  Hales  Owen  more  than  to  any  of  the  other 
townships ;  they  could  not  say  that  a  settlement  had 
been  gained  there.  The  division  in  that  case  took  place 
by  compulsion.  Rex  v.  The  Justices  of  Salop  (g);  but,  in 
the  present  case,  there  is  a  voluntary  arrangement  made 
between  these  parishes  for  all  purposes  connected  with 
the  support  of  the  poor.  [Here  he  was  stopped  by  the 
Court.] 

(a)  2  B.  &  A.  162.  (e)  3  Q.  B.  R.  215. 

(5)  6  M.  &S.  361.  (/)  5  Id.  273. 

(c)  Ant^,  p.  183.  (g)  3  B.  &  Ad.  910. 

(d)  5  B.  &  A.  776. 
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Lord  Denman,   C.  J. — ^We  are  of  that  opinion.         1846. 
I  regret  the  decision  the  Court  felt  obliged  to  come  to     ;|^  qubbk 
in  the  case  of  Segina  v.  Tipton  (a),  but  we  had  no  means        inkibitMita 
of  deciding  otherwise.    No  settlement  was  there  gained  of 

in  the  township  of  Hales  Owen,  to  which  the  pauper 
was  removed,  tmless  we  could  say  that  a  settlement 
was  gained  hj  relation.  The  act  of  Parliament  unites 
these  two  parishes  for  general  parish  purposes ;  but  they 
are  still  distinct  parishes  for  many  purposes,  for  ecclesias- 
tical purposes,  and  as  to  the  boundaries.  Then  the 
question  is,  whether  all  settlements  gained  in  these 
parishes  before  their  union  are  to  be  swept  away  ?  I 
do  not  think  that  it  could  have  been  the  intention  of 
the  le^slature  that  these  parishes,  by  uniting,  were  to  re- 
lieve themselves  from  all  settlements  previously  acquired. 

Patteson,  J. — I  am  of  the  same  opinion.  I  think 
there  is  no  difficulty  in  this  case.  In  Bex  v.  Oakmere  (b), 
Begina  v.  Acton  (c),  and  Regina  v.  Hunmngton  (J),  the 
pauper  was  removed  to  a  place,  as  if  he  had  gained  a  set- 
tlement there;  and  it  was  clear  he  never  had  gained  a  set- 
tlement there,  and  the  order  could  not  be  supported.  In 
Regma  v.  Tipton  (a),  the  Court  held  that  the  township  of 
Hales  Owen  was  not  a  place  where  the  pauper  could  be 
said  to  have  gained  a  settlement.  In  Regina  v.  Hunmng^ 
tan  {d)y  my  Brother  Coleridge  said  he  was  <bound  by  the 
case  of  Begina  v.  Tipton  (a),  and  that,  if  that  case  had  not 
been  so  decided,  he  should  have  wished  to  have  the  case 
more  fully  argued.  Here,  I  think,  the  addition  of  another 
parish  to  that  of  St.  John  cannot  make  any  difference  in 
respect  to  a  settlement  gained  in  that  parish.  I  think 
some  dJosXogj  may  be  drawn  from  the  83rd  and  34th  sec- 
tions of  the  Poor-law  Amendment  Act,  where  it  is  said 


(a)  3  Q.  B.  R.  215.  (c)  Ante,  p.  183.     . 

(6)  5  B.  &  A.  775.  \d)  5  Q.  B.  B.  273. 


St.  Ma&tih. 
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1840.        that  united  parishes  may  be  one  parish  for  the  pnrpoee 

The  QvBBir    of  settlement ;  and  the  settlement  of  a  person  in  any  one 

ThAin^Mtekta  ^^  ^^  parishes  of  such  union  shall  be  considered,  as 

of  between  such  parishes,  a  settlement  in  such  union.    The 

names  of  these  parishes  are  not  annihilated^  but  they  are 

only  called  the  ^'  unitied  parishes ;"  and  I  think  that  a 

union  of  their  rights  and  liabilities  ought  not  to  make 

any  difference  to  strangers. 

Williams,  J. — I  think  Mr.  Crawder  has  properiy 
described  the  effect  of  the  act  of  Parliament,  thai  theie 
parishes  are  to  be  united  for  the  general  support  of  the 
poor  of  both  parishes ;  and  there  is  nothing  in  the  case 
against  this  proportion.  In  the  cases  cited,  the  Court 
could  not  say  that  any  settlement  had  been  gained 
Here  the  parishes  are  to  be  united  under  the  name  of 
the  United  Parishes  of  St.  John  and  St.  Benedict;  and 
the  question  is,  whether,  by  so  doing,  th^  can  eztin-^ 
guish  settlements  gained  in  each  parish  preTious  to  that 
time.  I  think  no  such  consequence  foUows.  They  are 
merely  united  for  all  parish  purposes,  subject  to  the 
burden  and  liabilities  of  each  of  them  previous  to  such 
union. 

Order  of  sessions  quashed 


June  9.  The  Queen  v.  the  Justices  of  Cheshibe.     . 

On  the  5th  of  ^N  the  5th  January,  1846,  an  appeal  came  on  for 
Juiaary,  1844,  ^yjj  ^^  ^^  quarter  sessions  for  the  county  of  Cheshire, 

the  seBsions  ^  ^  . 

dismiBaed  an  against  an  order  of  maintenance  on  the  putative  &ther 
the  appellants  of  a  bastard  child ;  but  the  magistrates  refused  to  hear 
ttati^^a  case,    ^^»  because  there  had  been  no  personal  service  on  the 

or  applying  to 

this  Court  for  a  mandamus.  No  case  was  brought  up,  bat  an  application  for  a  manda- 
mus was  made  on  the  30th  ot  April  following.  The  Court,  under  tiie  drcamstanoesy  held 
the  application  was  not  too  late,  and  granted  a  mandamus. 
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mother  of  notice  of  appeal     They,  however,  gave  the         1846. 
appellant  the  option  of  a  case  on  that  pointy  or  of  ap-     j^  quuk 
plyinff  to  this  Court  for  a  mandamua  to   ccMnpel  a  _    ,  <^-. 

VJ*^  *;  Tbe  JoaCiora  of 

heanng.  Chbshirs. 

In  the  following  Easter  Term,  (April  30th),  Town-^ 
$end  obtained  a  role  nisi  for  a  mandamus. 

Egerton  now  shewed  cause. — It  is  conceded  that  the 
objection  to  the  notice  on  which  the  sessions  reftised  to 
hear  the  appeal  is  invalid  (a) ;  but  the  apfdication  for  the 
mandamus  was  made  too  late.  The  rule  is,  that  such 
an  application  should  be  made  at  the  earliest  reasonable 
time,  Regina  v.  The  Justices  of  the  West  Riding  (b) ; 
bat  here  one  term  has  been  allowed  to  elapse  without 
anj  step  being  taken.  It  may  be  said  that  the  appel- 
lants had  to  choose  which  of  two  courses  they  would 
take;  the  Court  will  be  inclined  to  relax  the  rule  as  to. 
time  in  their  favour  ;  but  it  is  very  doubtful,  as  the 
aesaiona  offered  them  a  case,  which  they  have  not 
brought  up,  whether  an  applicatian  for  a  mandamus  is 
open  to  them  at  all :  Resf  v.  77ie  Justices  of  Suffolk  (e),  ^ 
Begina  v.  The  Justices  of  Kesteven  {d). 

Taumsendy  contra. — Ryina  v.  The  Justices  of  Keste^ 
ven  {d)  is  distinguishable,  as  there  the  sessions  granted 
a  case,  which  was  not  brought  up ;  here,  the  sessions 
stated  their  intention,  that  two  courses  should  be  open 
to  the  aj^ieUants,  dther  a  case  or  mandamus.  In  iZe- 
gma  t.  The  Justices  of  Pembrokeshire  (e),  a  case  was 
gnmted,  and  several  terms  elapsed  without  its  being 
broQglKt  up;  yet  there  the  Court  was  willing  to  grant 
a  mandamus,  if  it  could  have  been  of  any  use. 

(a)  See  Ex  parte  Lowe,  ante,  {d)  Antd^  Vol.  1,  p.  151 ;  3 

p.  331.  Q.  B.  R.  810. 

(6)  2  Q.  B.  R.  506.  («)  2  B.  &  Ad.  391. 
\e)  6  A.  &  £.  109. 
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1846. 

The  Queen 

o. 

The  Juttioes  of 

Chbshieb. 


WiGHTMAN,  J. — I  think  this  rule  must  be  made  ab- 
solute. Regvna  v.  The  Justices  of  Pembrokeshire  id) 
seems  to  support  my  view  of  the  ease.  The  sessions  ap- 
pear'to  have  granted  a  case  or  a  mandamus  in  the  alter- 
native ;  therefore,  there  was  a  two-fold  subject  of  con- 
sideration for  the  appellants,  and  they  may  have  required 
more  time  than  usual  to  made  up  their  minds :  and, 
under  the  peculiar  circumstances  of  the  case,  I  think 
the  application  for  the  mandamus  was  not  too  latCi  I 
do  not,  however,  wish  to  lay  down  any  general  rule  on 
this  subject,  as  each  case  must  depend  on  its  particular 

circumstances. 

Rule  absolute. 

(a)  2  B,  &  Ad.  291. 


June  11. 

The  Court  re- 
fiued  to  grant 
a  oertaorui  to 
bring  up  an 
order  of  qoarter. 
ieasiona,  that 
exdnaiTe  aadi- 
ence  should  be 
granted  to  bar* 
risters  there 
at  aU  times 
when  four  bar- 
risters were 
present. 


The  QuBEN  V.  The  Justices  of  Denbighshibe. 

oIB  F,  KELLYy  Solicitor-General,  moved  for  a  rule 
to  shew  cause  why  a  certiorari  should  not  issue  to  the 
justices  of  Denbighshire,  to  remove  into  this  Court  an 
order  made  by  them  in  January  last,  confirming  a  pre- 
vious one  made  1st  July,  1845,  for  the  purpose  of  being 
quashed. 

He  moved  upon  an  affidavit  of  Mr.  Evans,  an  at^ 
tomey,  which  stated  that,  at  the  general  quarter  sesaons 
held  in  and  for  the  county  of  Denbigh,  at  Ruthin,  (m 
the  Ist  of  July,  1845,  the  order  was  made  by  the 
Court  in  the  following  terms : — ^^  Ordered,  that  the  re- 
quest of  the  barristers  for  exclusive  audience  be  granted 
at  all  limes  when  four  barristers  are  present  This 
order  to  take  effect  from  the  next  quarter  sessions  in* 
elusive." 

That,  at  the  January  quarter  sessions,  1846,  the  order 
was  reconsidered,  reviewed,  and  confirmed  by  the  justices. 
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That,  before  the  making  of  the  first  order,  no  barrister-        1846. 
at-Iaw  had  ever  attended  or  practised  at  any  court  oT    i<heQuKBN 
quarter  sessions  in  the  said  county,  nor  at  any  court  of        j^^^w^  f 
sesnons  in  the  principality  of  Wales,  except  on  a  special     Dvnbioh- 
retainer,  and  that  the  attomies  and  solicitors  of  her  Ma- 
jesty's superior  ceurts  at  Westminster,  or,  until  the 
abolition  of  the  special  judicature  of  Wales,  of  the 
court  of  great  sessions  for  the  county  of  Denbigh,  prac- 
tising in  the  said  court  of  quarter  sessions,  had  at  all 
times  audience  in  the  said  court,  and  derived  therefrom 
certain  gains  and  emoluments. 

Tfaat>  in  virtue  of  the  said  order  and  confirmation 
thereof  certain  members  of  the  bar  have  since  attended 
the  quarter  sessions,  and  have  claimed  and  been  per- 
mitted to  have  exclusive  audience  as  advocates;  and 
audience  has  been  refused  by  the  said  court  to  deponent 
and  several  other  attomies  of  the  superior  courts  at  West- 
minster, practising  in  the  courts  of  Denbigh,  to  whom  the 
making  of  the  order  has  caused  considerable  pecuniary  loss. 

He  contended  that,  though  it  might  be  right  for  the 
justices  to  regulate  their  own  proceedings,  such  a  rule  as 
this  would  cause  great  hardship,  to  the  poor  particu- 
larly, who  would  be  obliged  to  incur  the  greater  expense 
of  employing  counsel  instead  of  attomies,  as  the  ancient 
usage  of  the  court  had  been.  He  cited  Collier  v. 
Hicks  (a),  where  Lord  TenterdeUf  C.  J.,  refers  to  the 
incouTenience  felt  from  the  want  of  regular  attendance 
of  barristers  at  remote  places,  and  the  heavy  and  ruin- 
ous expense  likely  to  ensue ;  and  Parke^  J.,  says,  '^  No 
person  has  a  right  to  act  as  an  advocate  without  the 
leave  of  the  Courts  which  must  of  necessity  have  the 
power  of  regulating  its  own  proceedings,  in  all  cases 
where  they  are  not  already  regulated  by  ancient  usage." 

Lord  Denman,  C.  J. — ^I  think  the  rule  is  most  im- 
portanty  that  all  courts  of  justice  should  regulate  their 

(a)  2  B.  &  Ad.  663. 


Ibe  Jutioef  of 

^BNBIOI 
SMIBS. 
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owa  proceedings.  The  exception  to  the  rule,  aruiiig 
from  occajuons  of  ancient  usage,  as  stated  by  my  Biothsr 
Parke,  does  not  appear  to  me  to  apply  to  sudi  a  case  aa 
Dbnbioh-  the  present,  of  different  classes  of  the  profession  dajnuDg 
to  be  heard  I  think  the  rule  in  this  case  is  a  yerj 
beneficial  one.  The  argument  in  favour  of  admitting 
attomies  to  be  heard,  on  account  of  the  less  expense  as 
to  costs,  would  apply  equally  to  persons  who  would  work 
for  less  charges  than  attomies.  It  would  apply  to  dus 
Court  as  well  as  to  others ;  in  fact,  it  would  be  equally 
just  in  all  cases  whatsoever.  We  sit  here  to  try  causes 
which  are  often  of  small  amount,  but  that  of  itself  is  do 
reason  why  attomies,  or  persons  who  would  accept  even 
smaller  remuneration,  should  be  entitled  to  audience  as 
the  higher  branch  of  the  profession  are.  I  think  it  is 
quite  necessary  for  the  interest  of  all  that  there  should 
be  an  order — a  privileged  order — ^in  courts  of  justice^  and 
that  we  should  not  inteifere  with  the  discretion  of  the 
sessions  in  laying  down  this  rule  in  the  exercise  of  its 
undoubted  power  of  regulating  its  own  practice.  If  do 
barristers  attended  the  sessions,  it  would  be  another 
thing;  but  here  they  do.  The  discretion  has  been  ex* 
ercised  here  under  some  limitation,  that  is,  that  unless 
there  shall  be  a  suffident  number  of  barristers  present, 
attomies  shall  be  heard.  If,  instead  of  the  limit  being 
four,  the  sessions  had  said  sixty,  the  reason  now  relied 
on,  of  expense,  would  have  been  equally  valid,  for  a  poor 
man  would  find  equal  difficulty  in  employing  a  barrister 
out  of  the  greater  number  as  out  of  the  lesser.  The 
reason  is  not  sufficient  to  satisfy  me  that  this  order 
should  be  quashed,  and  therefore  I  am  of  opinion  that 
this  rale  must  be  refused. 

Patteson,  J. — I  entirely  agree  with  what  has  been 
said  by  his  Lordship.  I  have  nothing  to  add  to  his  ob- 
servations. 

Rulerefiised. 
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1846. 


TemnanT  v.  Cseston.  April  26th, 

JJEBT  for  penalties. — The  declaration  was  framed  un-  The  17  Geo.  2, 

der  the  17  Greo.  2,  a  3,  s.  3,  against  the  defendant,  the  ^pealed  by  the 

OTerseer  of  the  poor  of  a  parish,  for  refiising  to  give  ^  Sg^thMcfore 

the  plaintiff,  an  inhabitant  of  the  parish,  a  copy  of  the  an  overseer, 

poor-rate  forthwith  upon  demand.    Plea — Not  guilty.  «  upon  demand 

At  the  trial,  before  Pattesan,  J.,  at  the  last  Spring  ^^^^el'5 

assizes  for  Westmoreland^  it  appeared  that  the  rate  in  *^®  P^'J^""*? 

question  had  been  made  on  the  18th  of  October,  1845  ;  ant  of  the  par- 

that  the  plaintiff  had,  on  the  80th  of  October,  demanded  Habie  to  the 

a  copy  of  it,  when  the  defendant  declined  to  furnish  one ;  £^J|jJ*by^. 
but  that  he  subsequently,  November  6th,  tendered  a'  2  of  the  former 
copy  to  the  plaintiff.   The  learned  Judge  was  of  opinion, 
that  the  17  Geo.  2,  c.  3,  s.  2,  had  not  been  complied 
with,  and  the  plaintiff  had  a  verdict  for  20/.,  the  amount 
of  the  penalty. 


In  Easter  Term  (a)  Greiff  moved  for  a  rule  nisi  for  a 
nonsm^  or  for  arresting  the  judgment.  The  17  Geo* 
2,  c.  3,  8.  2,  required  that  the  overseer  ''shall,  upon  de- 
mand, farikwii/r  give  copies  of  the  rate.  That  act, 
howeyer,  has  been  virtually  repealed  by  the  6  &  7 
WilL  4,  c  96,  (Parochial  Assessment  Act) ;  and  the  de- 
daration,  which  is  framed  under  the  earlier  act,  is  there- 
fare  bad.  The  object  of  the  17  Geo.  2,  c.  3,  was  the 
publication  of  the  poor  rate,  and  must  refer  to  tiie  form 
of  rate  as  made  under  the  43  Eliz.  c.  2.  The  subject 
matter  of  the  penal  clauses  in  the  17  Geo.  2,  c  3,  has 
passed  away.     The  form  is  now  altered,  and  by  sect.  5 


(a)  April  17,  before  Lord  Dmrnoft,  C.  J.,  PatUson,  WiUiams^ 
and  WightmanyS^ 

vol*.  IL  GO  N.  S.  C. 
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1846.         of  the  6  &  7  Will.  4,  c.  96,  persons  rated  are  tliemsdyes 
^j^^^j^^      to  take  copies  if  they  desire  to  have  them.     [William^ 
^'  J. — Suppose  a  rate  payer  cannot  write.]     He  might 

employ  some  one  who  could,  [ffyhimany  J. — ^Tke 
provisions  in  the  two  statutes  have  quite  a  different  as- 
pect :  one  requires  the  overseers,  under  a  penalty,  to  give 
a  copy,  the  other  enables  a  rate  payer  to  take  one — Whj 
may  they  not  be  read  together?  It  would  have  been 
very  easy  to  repeal  the  former  act,  if  it  had  been  intended 
that  the  latter  should  supersede  it]  At  any  rate,  the 
object  of  the  former  act  is  secured  by  the  latter,  as  the 
parishioners  have  as  free  access  to  the  rate^  and  as  good 
means  of  information  as  they  had  before.  He  dted 
Begina  v.  The  Justices  of  Devon  (a). 

Cur.  adv.  vult 

Lord  Denman,  C.  J. — The  question  in  this  case 
was,  whether  the  6  &  7  Will.  4,  c.  96,  does  in  effect 
repeal  the  17  Geo.  2,  c.  3,  and  we  have  no  reason  for 
thinking  that  it  does. 

Rule  refused. 


(a)  1 B.  &  A.  6&Q, 
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•       1846. 


Vi.. 


This 


In  the  Matter  of  Bamsden.  May  8^. 


wa8  a  rule  calling  upon  the  overseers  of  the  poor  The  3  Geo.  4, 

c.  23  s.  2 

and  suryeyors  of  the  highways  for  the  townships  of  enacfai/that, 
Armley  and  Wortly  in  the  West  Biding  of  Yorkshire,  t^l^T^^^' 
to  shew  cause  why  a  habeas  corpus  should  not  issue  to  judication  of  a 

•^  ^  complaint  by 

discharge  James  Bamsden  out  of  the  custody  of  the  any  two  jus- 
keeper  of  the  Castle  at  York,  where  he  was  detained  under  quent  proceed-' 
four  warrants  of  commitment  under  the  hands  and  seals  S^^^''^"* 
of  two  of  the  justices  of  that  ridimr.  for  non-payment  of  thereto  may  be 

,  ,  .   ,  enforced  by     . 

certain  poor  rates  and  highway  rates.  either  of  the 

The  two  w«nmte  for  poor  rates  were  in  the  fol-  ^JlSl^^r 
lowing  form : — After  setting  out  the  making,  allowing,  ^/*^'  ^\ 
and  publishing  of  the  rate,  that  J.  Bamsden  was  an  oc-  in  Kke  manner 
oupier  and  duly  rated,  they  proceeded : — "  And  whereas  the  same  two 
it  duly  appeared  unto  us,  B.  M.  and  J.  B.  A.,  two  &c.,  ]^J^  and^ad- 
as  well  on  the  oath  &c.,  as  otherwise,  that  the  sum  Judged  the 

complaint : 

hath  been  lawfully  demanded,  but  that  the  said  J;  B.  —Held,  that  a 

hath  refused  to  pay  the  same :     And  whereas  the  said  commitment, 

J.  B.,  haying  been  duly  summoned  to  appear  before  two  ^^f^  ^^^ 

of  her  Majesty's  justices  of  the  peace  [not  naming  ^^^  ^^en  sum- 

,  moned  before 

them]  for  the  said  borough,  to  shew  cause  why  the  same  two  justices,  to 
should  not  be  paid,  did  appear  accordingly,  but  hath  not  hel^oS^ot  ^ 
shewn  any  sufficient  cause  why  the  same  should  not  be  Pfy.™t^»  (no* 

''  •'  ^  Btatmgthat 

paid:  And  whereas  we,  B.  M.  and  J.  B.  A.,  issued  a  they  were  the 

t%  •%•  o  11  •  same  jostices 

warrant  of  distress  &c. ;  and  whereas  it  appears  to  us,  who  granted 
B.  M.  and  J.  B.  A.,  that  no  sufficient  distress  can  be  had  ^m  badfor  not 
&C. :     These  are,  therefore,  to  command  you  &c.  shewing  that 

the  same  josti- 

( Signed)        B.  M.  «» "^^  """^^ 

^     ^        ^  the  summons 

J.  B.  A.''        also  adjudicated 


upon  the  case. 


The  two  warrants  on  account  of  highway  rates,  so 
far  as  is  material  to  the  present  case,  were  in  the  same 
form. 

ao2 
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1846.  AlleUy  Serjt.,  on  moving  for  the  role,  objected  that 

^    -  the  prisoner  ought  to  be  discharged,  on  the  ground  that 

HAMftDBN.     there  was  nothing  on  the  face  of  the  warrants  to  shew 

that  the  two  justices,  before  whom  the  prisoner  was 

summoned  to  shew  cause,  were  the  same  justices  who 

granted  the  warrants  (a). 

Robinson  now  shewed  cause. — The  objection  is,  that 
the  committing  justices  were  not  the  same  two  as  those 
before  whom  the  party  was  summoned  and  shewed  cause ; 
but  this  is  cured  by  3  Geo.  4,  c.  23,  s.  2,  which  enacts, 
*'  that,  after  examination  upon  oath  into  the  merits  of 
a  complaint,  and  the  adjudication  thereupon  by  any  two 
justices,  all  subsequent  proceedings  to  enforce  obedience 
may  be  by  either  of  the  said  justices,  or  any  other  justice 
of  the  same  county,  in  such  and  the  like  manner  as  if 
done  by  the  same  two  justices  who  so  heard  and  ad- 
judged the  said  complaint.'' 

Cfray,  contra,  was  not  called  upon. 

a 

WiGHTMAN,  J. — I  am  of  opinion  that  these  warrants 
are  bad  upon  the  face  of  them,  and  the  defect  is  not 
cured  by  the  stat.  3  Greo.  4,  c.  23.  It  is  nowhere 
stated  in  the  warrants  that  any  adjudication  was  made 
by  the  justices  before  whom  the  party,  was  summoned 
and  shewed  cause ;  and  all  that  that  statute  does,  is  to 
enact,  that,  when  two  justices  have  adjudicated,  any 
other  justices  of  the  same  county  may  issue  a  warrant. 

Rule  absolute. 

(a)  Before  WighimanyJ,  It  detained,  onder  one  of  the  war- 
also  appeared  by  the  affidavits,  rants  issued  on  the  application 
'  that  Bamsden  was  taken  into  of  the  officers  of  the  parish  of 
custody  on  Sunday  the  lAth  of  Wortly.  This  objection  was 
March,  under  one  of  these  war-  abandoned  on  the  authority  of 
rants,  at  the  suit  of  the  parish  the  cases  cited  in  1  Arch.  Piaa 
of  Arinley,  and  was  afterwards  689. 
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PRICKETT  V.  GbATREX.  Jlft^  9M, 

JUh. 

XKESPASS  for  faLse   imprisonment.  —  Plea:  Not  A  magistrate'i 

guilty,  by  statute.     ^  •    .  .  w'^ltoL  of 

The  cause  was  tried,  at  the, last  oprins  Assizes  at  *P*"®"*?,  ^ 

^  ,      pruon  until  he 

Monmouth,  before  Piatt,  B.    The  defendant,  a  magis-  find  saffident 
tarate  for  the  borough  of  Monmouth,  had  issued  a  war-  the  peace,  is 
rant,  imder  which  the  plaintiff  had  been  apprehended  ^^J,^**^* 
and  kept  in  custody  four  months.    The  warrant  was  as  *>™5  for  which, 

*r  J  in  deftinlt  of 

follows : —  inch  snreties, 

**  he  is  to  be  kept 

in  prison.   The 

'•  Boro'  of  Monmouth,  to  wit — To  the  constables  of  warrant  need 

not  mention 

the  said  borough,  and  to  the  keeper  of  the  gaol  at  Mon-  the  amount  in 

mouth,  in  the  borough  of  MonmoutL    Whereas  John  ties  are  to  be  ' 

Powell,  of  the  said  borough,  wine-merchant,  hath  this  ^^J^notjgg  ^ 

day  required  sureties  of  the  peace  before  me,  one  of  her  ac^oq  to  a 

,  ,  magiBtratCf  un- 

Majesty's  justices  &c,  against  James  Prickett,  of  the  der  the  24  Geo. 
same  place,  labourer ;  and  withal  hath  taken  his  corporal  nJ^t  state  the 
oath  before  me,  that  he  requireth  the  same,  not  from  any  f?™  **'  «*^f  • 

'  J*  ,    ^  ^  •'    It  IS  enough  to 

private  malice,  hatred,  or  ill-will,  but  simply  that  he  goes  state  the  cause. 
in  clanger  of  his  life,  or  that  some  bodily  harm  will  be  on  thei4th  day 
done  him,  or  caused  to  be  done  unto  him,  the  said  John  TqaV^m^ 


1843,  caused 

PowelL  by  the  said  James  Prickett*  in  breach  of  the  pietobeapprc- 

''  ,  ,  hendedand 

peace ;  and  whereas  the  said  James  Prickett  is  now  committed  to  • 
brought  before  me,  and  required  to  find  sufficient  sure-  mon  gad  ^' 
lies  to  keep  the  peace,  as  well  towards  our  said  lady  the  ^  *^^\^ 
Queen  as  towatds  all  her  liege  people,  and  especially  ^er«  imprison- 
towards  the  said  John  Powell ;  and  whereas  the  said  cause  a'writ  of 
James  Prickett  hath  refused  and  doth  now  refuse  before  IS^nT&c.^ 
me  to  find  such  sureties :  These  are,  therefore,  in  her  y™^ 7?*  ^*" 

the  said  im- 

Mtyesty's  name,  to  command  you,  the  said  constables,  prisonment:" 
to  convey  the  said  James  Prickett  to  the  sud  keeper;  dent  notice. 
and  you,  the  said  keqier,  are  hereby  required  to  receive 


•'« 
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1846.         <^d  safely  keep  him  in  your  gaol  until  he  shall  find 

^*^'^**^       such  sureties  as  aforesaid,  or  shall  be  thence  discharged 

^'  by  due  course  of  law ;  and  for  your  so  doing,  this  ahall 

be  your  sufficient  warrant.     Given  under  my  hand  and 

seal  this  14th  day  of  March,  1843. 

"  Thobcas  Gbatbex,  (li.  s.)." 

On  the  4th  of  Decembeir  following,  the  plaintiff  caused 
tiiis  notice  of  action  to  be  served  on  the  defendant : 

"  Sir, — ^You  having,  on  or  about  the  14th  day  of 
March  last,  as  one  of  her  Majesty's  justices  of  the  peace 
in  and  fpr  the  borough  of  Monmouth,  caused  me  to  be 
apprehended  and  unlawfully  committed  to  a  certain 
conmion  gaol  or  prison  in  the  borough  of  Monmoutii 
aforesaid,  and  to  be  there  imprisoned,  and  kept  and 
detidned  in  prison  there,  without  any  reasonable  or  pro- 
bable cause  whatsoever,  for  a  long  space  of  time,  to  wit^ 
from  the  14th  day  of  March  to  the  9th  day  of  August 
then  next  following ;  I  do  therefore,  according  to  the  fonn 
of  the  statute  in  such  case  made  and  provided,  hereby 
give  you  due  notice,  that  I  shall,  at  or  soon  after  the 
expiration  of  one  calendar  month  from  the  time  of  your 
being  served  witii  this  notice,  cause  a  writ  of  summons 
to  be  sued  out  of  her  Majesty's  Court  of  Queen's  Bench 
at  Westminster  agdbist  you,  at  my  suit,  for  the  said 
imprisonment,  and  shall  proceed  against  you  thereupon 
according  to  law.     Dated,  &c 

"  Jambs  Pbickett." 

At  the  trial,  an  objection  was  taken  by  the  coun- 
sel for  the  defendant,  that  this  notice  of  action  was 
defective,  because,  the  place  where  tiie  warrant  was 
signed,  the  injury  complained  of,  was  not  stated,  {Afartins 
V.  Upcher  {a)  ),  nor  the  nature  of  the  action  intended 

(a)  3  (^  B.  R.  662. 
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to  be  brought :  Breeze  v.  Jerdein  (a).  The  learned  Judge         1846. 
overruled  th^  objections^  and  directed  the  jury,  that,  if      ^    "^"^ 
they  thought  the  defendant  had  acted  in  good  faith  v, 

when  he  issued  the  warrant,  he  was  entitled  to  a  ver- 
dict: and  a  verdict  was  returned  for  the  defendant 


OodsaUy  in  Easter  Term,  1845,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection  as  to  the 
bona  fides  of  the  defendant.  He  contended,  that  this 
was  no  answer  to  the  action.  He  also  argued,  that  the 
warrant  was  bad  for  not  stating  the  number  of  the 
gnreties,  the  sums  in  which  they  were  to  be  bound, 
or  any  time  by  which  the  term  of  imprisonment  was 
to  be  limited. 

Whateky  and  Greaves  shewed  cause. — None  of  the 
objections  taken  to  the  warrant  of  conmaitment  are  te- 
nable. FoUer^B  case  {J})  is  a  distinct  authority.  There 
the  warratit  required  Ursula  Foster  to  find  ^*  sufficientes 
manucaptores^"  without  stating  their  number,  or  the 
earns,  or  the  time  for  which  they  were  to  be  bound; 
and,  in  case  of  refusal  to  find  such  sureties,  she  was  to 
be  committed  ''quousque  gratis  hoc  facere  voluerit;" 
and  the  Court  held  that  the  constable  might,  after  he 
had  brought  her  before  a  justice,  and  she  had  there  re- 
fbsed  to  find  sm^ties,*  carry  her  to  prison  without  a 
new  warrant  or  ^commitment.  Other  like  precedents 
are  to  be  found :  Lambard's  Justice,  85 ;  Fitz.,  Justice, 
235;  West's  Symbol.  577.  Agam,  in  WUles  v. 
Bridger  (c),  a  similar  commitment,  for  refusing  to  find 
•*  sufficient  sureties "  for  the  term  of  two  years,  was 
held  good,  and  no  objection  taken  to  the  number  of 
sureties  or  the  sums  not  being  stated.   It  will  be  said, 

(a)  4  Q.  B.  R.  685.  (5)  6  Rep.  60.        {e)  2  B.  &  A.  278. 
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1846.        ihsAy  tinder  such  a  cominitment,  a  person  may  be  kept  in 
prison  for  life,  and  that  justices  have  no  power  to  re- 
v."      quire  sureties  for  life.     That,  however,  is  contrary  to 

R^TMx.      ^^  authorities,  which  place  no  limit  as  to  time  to  the 
jurisdiction  of  justices  in  this  respect:  Fitz.  Nat.  B.  80; 
Dalton,  ch.  122,  p.  406,  (ed.  1727).     The  jurisdiction 
as  to  taking  sureties  is  given  by  tiofi  34  Edw.  3,  c.  1 : 
which  enacts,  that  ''they  shall  have  power"  to  take 
''sufficient  surety  and  mainprize,  to  tiie  intent  that 
the  peojde  be  not  troubled  or  endangered^  nor  the  peace 
blemished."    The  commission,  too,  founded  on  that 
statute,  autiiorises  them  to  cause  all  those  who  have 
used  threats  "to  find  st^fficient  security  for  the  peace;" 
"  and,  if  they  shall  refuse  to  find  such  security,  tiiem 
in  our  prisons,  until  they  shall  Jind  such  security,  to 
cause  to  be  safely  kept."    In  Lambard,  p.  100,  it  is 
said,  "  If  tiie  justice  of  the  peace  deal  in  tiie  matter  as 
a  judge,  and  by  virtue  of  his  commission,  then  the 
number  of  the  sureties,  the  sum  of  their  bond,  their  suffi- 
ciency in  goods  or  lands,  the  time  how  long  the  person 
shall  be  bound,  and  such  other  circumstances,  are  referred 
wholly  to  his  sole  discretion."    It  has  been  held  fix)m 
the  earliest  times,  that  a  person  may  be  bound  to  keep 
the  peace  for  his  life:  Year  Books,  21  Ed.  4,  406;  Br. 
Abr.,  Peace,  pi.  17 ;  both  which  autiiorities  are  dted  in 
Lambard,  pp.  100,  103,  110;   Crompton,   Just.,  39; 
Dalton,  ch.  119,  p.  393,  ch.  120,  p.  397,  &&     In  Rex 
V.  Bowes  (a),  it  was  distinctiy  laid  down,  that  the  Court 
of  Queen's  Bench,  "  which  has  a  general  authority  to 
preserve  the  peace,  has  a  right  to  require  such  biul,  and 
for  such  a  length  of  time  as  will  best  answer  the  ends  of 
public  justice."    And,  in  Rex  v.  Betccn  (ft),  the  prisoner 
was  ordered  to  find  sureties  for  good  behaviour  during 

(a)  1  T.  R.  696.  (6)  1  Lev.  146 ;  1  Si<L  230. 
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his  life.    The  power,  therefore,  exists.    It  is  not  ad-        1945, 
mitted,  however,  that  the  present  is  a  commitment  for      ^    ^ 

.  Pkickbtt 

life,  it  is  ^  commitment  for  refusing  to  find  sureties ;  and      _    «. 
the  prisoner  may  be  released  as  soon  as  he  consents  to 
do  what  he  is  able,  but  refuses  to  da 

In  fFSks  y.  Bridffer(a),  it  was  contended,  that,  even 
asBuming  the  conunitment  to  be  defectiye,  yet  that  no 
action  would  Ue  against  l^e  magistrate,  as  he  was  a 
judge  of  record;  but  it  became  unnecessary  to  decide 
the  point.  Ackerley  y.  Parkbuon(J>)\  14  H.  8,  16  a; 
Br.  Abr.  Judges,  Justices,  &c.,  pL  2,  10;  9  Ed.  4, 
3;  9  Hen.  6,  60;  Lambard,  64;  Dalton,  ch.  116,  p. 
381 ;  Watson  y.  BodeU{c);  are  authorities,  howeyer,  in 
fayour  of  it. 

But  the  notice  of  action  is  insufficient.  It  ought  to 
haye  stated  the  nature  of  the  action  intended  to  be 
brought;  the  justice  would  then  know  the  precise 
charge  before  the  action  was  commenced.  Secondly,  it 
ought  to  specify  the  place  at  which  the  defendant  signed 
the  warrant:  Martins  y.  Upcher{d)y  Breese  y.  Jerdein{e), 
Jones  y.  NichoUs  (/).  Jacklin  y.  Fytche  (^),  will  be  cited 
on  the  other  side ;  but  that  case  cannot  be  supported. 
The  cause  of  action  is  the  act  done  by  the  justice. 
Stat.  7  Jac.  1,  c  5,  speaks  of  actions  ^'  for  or  concern- 
ing any  matter,  cause,  or  thing  done ;"  and  the  24  Geo.  2, 
c.  44,  under  which  the  present  question  arises,  proyides 
that  no  writ  shall  be  sued  out  against  any  justice  *^  for 
anything  by  him  done  in  the  execution  of  his  office " 
until  notice  in  writing,  ''in  which  shaU  be  clearly  and 
explicitly  contained  the  cause  of  action.'^  Here  the  act 
done  was  the  signing  of  the  warrant.    The  Court  of  Ex- 

(a)  2  B.  &  A.  278.  (e)  4  Q.  B.  R.  585. 

\h)  3  M.  &  S.  411.  (/)  13  M  &  W.  361. 

(c)  14  M.  &  W.  57.  Ig)  14  M.  &  W.  381 . 
\d)  3  Q.  B.  R.  662. 
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1846.  chequer^  however,  in  JackUn  ▼.  Fytche(a\  do  not  ap- 
pear to  have  considered  the  case  with  reference  to  the 
statute. 

Godson  and  Carrington^  contrsL — The  argument  on 
the  other  side  goes  to  the  extent  of  saying,  that  a  justice 
of  the  peace  may  send  a  man  to  prison  for  life,  by  re- 
quiring him  to  find  suretiSs,  which  he  never  may  find, 
and  committing  him  till  he  does  find  them.  If  the  old 
authorities  support  such  a  dictum,  it  is  certain  that 
recent  ones  do  not ;  indeed,  such  a  doctrine  has  not  been 
in  modem  times  propounded.  In  WiUes  v.  Bridger  {h\ 
Abhotty  C.  J.,  clearly  intimates  his  opinion,  that  the  time 
for  appearance  should  be  definite.  In  Foster^ s  cas€{c) 
the  objection  was  not  taken.  The  case  referred  to  in 
West's  Symbol,  was  a  warrant  to  apprehend,  not  of  com- 
mitment; and  the  authority  from  Lambard  would  clearly 
be  bad  now.  In  BcLcmCs  case  [d)  the  prisoner  had  been 
convicted  of  an  attempt  to  murder.  If  the  arguments 
drawn  from  ancient  precedent  are  to  prevail,  general 
warrants  or  warrapts  for  inflicting  torture  might  be  as 
well  supported.  It  is  said,  that  an  action  does  not  lie 
against  a  justice,  because,  in  taking  a  recognizance,  he 
acts  as  a  judge  of  record.  [Lord  Denmarif  C.  J. — ^We 
need  not  trouble  you  on  that  point.]  The^,  as  to 
whether  the  amount  should  be  fixed  in  which  the  sure- 
ties are  to  be  bound?  There  is  no  doubt  that  it  must; 
and  the  justice  committing  is  the  proper  judge :  Regina 
V.  Downey  («),  B^z  v.  HoUoway  (f).  Lastly,  as  to  the 
notice  of  action.  There  is  no  authority  for  saying  that 
the  ^brm  of  action  must  be  stated.   The  24  Geo.  2,  c  44, 


(a)  14  M.  &  W.  381.  (d)  1  Lev.  146;  1  Sid,  290. 

(i)  2  B.  &  A.  278.  (e)  16  L.  J.,  N.  S.,  M.  C,  29. 

(c)  6  Rep.  59.  {/)  2  Dowl.  625. 
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lequiies  only  the  cause  of  action  to  be  mentioned;  and         i846. 

tliat  has  been  done.    The  caase  of  action  waa  the  im-  ph,Jkbtt 
priaomtient;  and  there  can  be  no  doubt  that  the^pkce  v* 

where  that  occurred  is  sufficientlj  pointed  out. 

Lord  DbnmaKj  C.  J. — The  power  of  committing  a 
person  until  he  find  sureties  for  his  keeping  the  peace,  is 
a  necessary  power  for  the  protection  of  individuals  from 
personal  violence ;  but  it  is  also  a  very  great  power,  and 
should  be  exercised  with  caution,  and  kept  within  pro- 
per bounds.  On  such  a  subject  we  are  not  in  the  habit 
of  regarding  ancient  precedents  with  any  great  respect; 
but  when  in  later  times  we  find  authorities  in  support  of 
them,  we  feel  bound  to  foUow  them.  Now,  fViUes  v. 
Bridger  (a)  is  an  express  authority,  that  it  is  not  indis- 
pensable that  the  sum  in  which  a  person  is  to  be  Ipaund 
over  should  be  mentioned  in  the  warrant  of  commit- 
ment, because  it  maybe  expedient,  in  some  cases,  that  it 
should  be  settled  by  the  concurrent  sentiments  of  seve- 
ral persons,  and  that  the  ma^strates  before  whom  he 
may  subsequently  find  sureties  may  be  as  competent 
judges  of  the  reqirimte  amount  aa  the  committing  magia- 
tmte;  though  it  appears  to  me  more  proper  that  the 
same  magistrate  should  decide  that,  with  reference  to 
all  the  drcumstances  of  the  case,  as  well  as  the  period 
for  which  sureties  should  be  found.  There  is,  therefore, 
no  Talid  objection  to  the  warrant  upon  this  ground; 
but,  with  r^ard  to  the  indefinite  time  for  which  the 
plaintiff  was  committed,  we  think  there  is  no  authority 
to  justify  such  a  warrant.  Without  some  certain  limit- 
ation, a  man  might,  for  want  of  ability  to  procure  the 
necessary  sureties,  be  imprisoned  for  an  indefinite  period, 
or  even  for  life.    No  inconvenience  would  result  from 

(a)  2  B.  &  A.  27a 
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1846.        fixing  the  utmost  time  to  which  the  impri9omiient  should 
p    ^    ^      extend^  because  it  would  not  be  necessaiy  to  release  the 
V-  prisoner  at  the  end  of  that  period.    If  there  were  reason 

to  apprehend  that  danger  of  a  breach  of  the  peace  con- 
tinued, he  might  be  again  bound  over  to  keep  the  peace, 
or  suffer  imprisonment  as  before.  For  this  defect,  there- 
fore, the  warrant  is  bad,  and  an  action  will  lie.  Then 
comes  the  question,  whether  the  notice  is  good,  and  lam 
of  opinion  that  it  is.  The  form  of  action  intended  to  be 
brought  need  not  be  mentioned,  but  the  conue  of  action 
must,  and  is  mentioned  here,  namely,  the  imprisonment 
of  the  plaintiff.  There  is  nothing  in  the  distinction  be- 
tween ^^  imprisoned  "  and  '^  caused  to  be  imprisoned."  I 
may  also  say,  I  can  by  no  means  agree  with  the  learned 
Judge  in  his  direction  to  tiie  jury,  that  bona  fides  alone 
would  justify  the  defendant  This  point  has  been  before 
the  Courts  a  good  deal  lately ;  and  they  have  all  inti- 
mated their  opinion,  that  bona  fides  is  not  sufficient 
though  it  may  not  have  been  necessary  to  express  that 
opinion  in  a  formal  decision.  It  has  only  been  made  a 
test  as  to  the  necessity  of  notice  of  action.  It  is,  how- 
ever, impossible  not  to  see,  that  bona  fides  can  be  no 
sufficient  defence  to  such  an  action;  for,  if  it  were,  that 
alone  would  have  been  the  answer  to  every  action 
brought  against  a  magistrate. 

Pattesok,  J. — I  was  not  in  Court  on  the  first  day  of 
the  argument;  but,  as  far  as  I  have  heard,  I  concur. 

Williams,  J. — I  am  of  the  same  opinion.  I  will 
only  add,  that  the  nature  of  the  committal  should  have 
some  relation  to  the  quantity  and  quality  of  the  offence. 
It  is  true,  that,  in  tiiis  warrant,  there  is  the  alterna- 
tive offered  of  finding  adequate  sureties ;  but  the  person 
committed  may  be  of  such  character  and  condition  in 
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life  as  to  render  it  impossible  for  him  to  find  them.     If        1846. 
80,  the  imprisonment  would  be  effectively  for  life.    Mere      ft[i^^I[^ 
threats  cannot  be  of  such  an  enormous  quaUty  as  to  war-  v- 

1  rwrt  11111  .  /•  1.  GrATRBX. 

rant  that  There  should  be  the  assignment  of  some  dis- 
tinct term  for  which  the  prisoner  should  remain  com- 
mitted in  default  of  his  finding  sureties.  Then  the  notice 
of  action  is  dearlj  sufficient  Sabin  v.  De  Burgh  (a)  is 
quite  in  point  The  statute  does  not  say  a  word  about 
the  form  of  action  being  mentioned  in  the  notice,  it 
only  requires  notice  of  the  cause  of  action,  and  the  pro- 
cess which  it  is  intended  to  sue  out  {b). 

Rule  absolute* 


(a)  2  Camp.  196.  (&)  CoUridge^  J.,  was  absent. 


The  QuBEN  V.  The  Inhabitants  of  Northowram.       Mo^  27th. 

UN  appeal  against  an  order  of  two  justices  for  the  re-  A  contract  b«- 
moval  of  Caroline  Brown  from  the  township  of  Halifax  and  wirantia 
to  the  parish  of  Northowram,  in  the  West  Riding  of  Jt^^toS^^ 
Yorkshire,  the  Sessions  confirmed  the  order  subject  to  ypprcnticcihip, 

bccaufc  it  con* 

the  opinion  of  this  Court,  on  the  following  case : —  tains  a  sttpuia- 

tion  abont  the 
aeryant  being 

The  respondents  relied  upon  a  settiement  acquired  by  "  tanght "  or 
the  pauper's  father,  James  Brown,  by  hiring  and  service  in  "  hii  work, 
in  the  appellant  township.     The  contract  of  hiring  of  nient  between 
James  Brown,  under  which  the  service  was  performed,  A.,  B.,  and  C, 
was -made  by  the  following  agreement : —  hire  B.  for 

« Memorandum  of  agreement  made  this  7th  day  of  ^rS!  i^at^a 

certain  rate  per 
week  in  proportion  to  the  work  done.  There  was  then  a  stipnlatlon  that  C,  shovld  recelTe 
from  A.  a  anm  per  week  for  "  superintending  and  inatnicting"  B.  to  be  a  Competent  work- 
man : — Heidf  that  this  was  a  contract  of  hinng  and  lernoey  under  whldi  B.  might  gain  a 
•etUemeiit. 
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1846;         October,  1825,  betwixt  B.  Wrigby  and  W.  Bagot  of  the 

The  Qubbk     ^^^  P'^'  ^^^  ^'  ^^^^  ^^^  James  Brown  on  the  otber 
,  ,  .?'  pt^^     The  former  a^me  to  hire,  and  the  hitter  affree 

Infaaoitaiiti  of  ^ 

N0RTH0WK41C.  to  be  hired,  for  the  term  of  three  years,  to  dress  silk; 

for  the  first  three  months  from  the  oommencemait  of 
the  said  W.  Brown's  working  under  this  agreement  be 
shall  receive  I2s,  per  week ;  and  the  said  James  Brown 
lOs.  per  week  for  the  first  three  months ;  after  that  time 
to  dress  silk  on  two  frames,  each  at  2^  per  pound  for 
what  is  called  foreign  waste,  and  Sd.  per  pound  for  what 
is  called  home  waste,  provided  they  dress  72  lbs.  each  of 
foreign  waste  for  double  yam,  and  60  lbs.  each  of  home 
waste  for  single  yam  per  week ;  for  all  they  do  over  and 
above  the  said  weights  of  waste,  they  shall  receive,  for 
foreign  waste,  4d.  per  lb.,  and  for  home  waste,  4^  per 
lb. ;  and  for  what  that  work  averages  short  of  the  afore^ 
mentioned  weight  of  waste  of  72  lbs.  and  60  lbs.  per  week, 
they  shall  be  subjected  to  be  deducted  or  abated  ^d. 
and  4d  per  lb.  for  each  description  of  dressed  waste  de- 
ficient of  the  aforesaid  weekly  quantity.    Wm.  Bagot 
shall  receive  of  B.  Wiigby  6s,  per  week  for  superintend- 
ing and  instructing  them  in  the  best  manner  he  is  capable, 
to  make  them  competent  workmen ;  the  said  W.  Bagot 
to  be  answerable  for  the  work  being  done  in  a  proper 
manner.     The  said  W.  Bagot  shall  receive  4d.  per  lb.  for 
foreign  waste,  and  4^.  per  lb.  for  home  waste  for  his 
own  work  during  the  time  of  this  agreement. 

(Signed)        Binns  Wrigby. 

William  Bagot 
William  Brown. 
Jamds  Brown." 

The  appellants'  counsel  objected  that  no  settl^nent 
by  hiring  and  service  could  be  gained  under  the  said 
agreement.  If  this  Court  should  be  of  opinion  that  a 
settlement  by  hiring  could  not  be  gained  under  the  said 


TRINITY  TERM,  9  VICT.  439 

agreement)  tben  the  order  of  seesioBB  and  order  of  re-        1846. 
moval  were  to  be  quaahed,  otherwise  confirmed.  j^^^  qubut 

V, 

Inhabitantt  <^ 

R.  Hall  and  Pashky  in  support  of  the  order  of  see-  Nomhowbam. 
siona. — ^Thia  is  a  good  contract  of  hiring,  and  will  give 
a  settlement^  though  it  will  be  argued  on  the  other  side 
ibat  it  amotmts  only  to  an  imperfect  contract  of  appren- 
ticeship. [Lord  Denman^  C.  J. — Probably  they  will 
say  it  is  an  exceptive  hiring.]  There  are  no  words  in 
the  contract  limiting  the  time  of  the  sendee.  The  £sust 
of  employing  the  servant  in  one  kind  of  work  only  will 
not  make  it  exceptive.  The  intention  of  the  parties 
must  be  considered ;  and  of  that  the  justices,  from  their 
knowledge  of  the  local  customs,  are  the  best  judges,  and 
have  given  their  opinion.  There  is  no  contract  to  teach 
or  muntain,  nor  any  of  the  incidents  which  would  shew 
that  an  apprenticeship  was  contemplated  by  the  parties. 
[They  cited  Rex  v.  Nether  Knutsfard  (a).  Rex  v.  Bur- 
bach  (ft),  Rex  V.  Tipton  (c),  and  Rex  v  Creditan  {d},'] 

Sir  F.  Kelly,  Solicitor-General,  Pickering  and  Hardy , 
contra. — If  this  is  a  contract  of  hiring  it  is  exceptive,  for 
at  the  end  of  a  week  there  was  to  be  a  suspension  of  the 
master's  control,  if  the  servant  had  executed  a  certain 
quantity  of  work:  Rex  v.  AU  Saints,  Worcester {e). 
Rex  V.  Edgmond  (J),  Rex  v.  Gateshead  (y).  [Patteson, 
J. — There  is  no  option  given  to  the  servant  to  work 
more  or  less  as  he  shall  think  fit.  Lord  Denman,  C.  J. 
— The  only  thing  for  us  to  do  is  to  look  at  the  terms  of 
this  contract.  The  cases  cited,  instead  of  laying  down 
any  inteihgible  general  rule,  only  tend  to  confound ;  and 


(a)  1  B.  &  Ad.  726.  (e)  1  B.  &  A.  322. 

(6)  1  M.  &  S.  370,  (/)  3  B.  &  A.  107. 

(c)  9  B.  &  C.  888.  (^)  2  B.  &  C.  117,  n. 

(d)  2  B.  &  Ad.  493. 
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1846.        it  Is  much  to  be  regretted,  that  the  sessions  should  have 
Thb  Qubbn    reserved  for  us  a  question  which  they  were  fully  com- 

W»bL.t.  of  P**^''*  **»  ^^^^  ^*»'  themsdvea.]     Secondly,  This  is  aa 
NoKTHowRAK.  unperfcct  contract  of  apprenticeship.     In  all  contiacts, 

wherever  one  side  has  to  teach  and  the  other  learn,  an 
apprenticeship  is  contemplated :  Rex  v.  BiUinghay  {a), 
In  Rex  V.  Newtoum  {b),  LUtledale^  J.,  said, ''  The  language 
of  the  agreement  appears  clearly  to  contemplate  learn- 
ing the  art  of  weaving,  and  the  master  could  not  have 
employed  the  servant  in  any  other  way ;"  and  on  that 
ground  the  agreement  there  was  held  to  be  a  contract  of 
apprenticeship.  [Pattesony  J. — ^There  is  no  contract 
here  by  the  master  to  teach ;  nor  is  there  anything  about 
Brown  binding  himself  to  learn.  The  contract  is  be- 
tween the  master  and  Bagot,  that  Bagot  shall  superin- 
tend the  servants'  work.  I  do  not  see  how  he  could 
have  maintained  an  action  against  any  one  if  he  had  not 
been  taught.]  The  contract  to  teach  may  be  by  the 
master  or  any  other  person.  In  Rex  v.  Crediton  (c), 
there  was  no  contract  to  teach. 

Lord  Denman,  C.  J. — I  do  not  know  whether  I  did 
not  myself  raise  the  question  as  to  this  being  an  excep- 
tive hiring,  for  the  sessions  do  not  seem  to  have  intend- 
ed to  submit  that  point  for  our  decision.  As  to  the 
other  objection,  it  would  seem  that  the  Courts  have 
brought  the  difficulty  on  themselves,  by  assuming,  that 
though  an  instrument  might  otherwise  be  a  contract  for 
hiring  and  service,  yet,  if  it  contained  the  words  '*  teach 
and  learn,"  it  would  thereby  become  a  contract  of  ap- 
prenticeship. I  do  not  see  why  the  use  of  these  words 
should  prevent  it  from  being  a  contract  of  hiring.  It 
may  be  one  or  the  other,  and  the  introduction  of  those 
words  will  not  decide  which.     Here  one  party  agrees  to 

(a)  5  A.  &  E.  676.  {h)  1  A.  &  E.  238. 

(c)  2  B.  &  Ad.  493. 
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hire,  the  other  to  be  hired;  and  the  subsequent  pro-         1846. 
yision  as  to  deduction  from  wages,  and  a  stipulation  that     thb  Quun 
a  third  person  shall  be  paid  for  rendering  the  servant  .*• 

competent  to  perform  his  duties,  does  not  appear  to  me  Korthowram. 
to  affect  the  previous  dbtinct  contract  of  hiring. 

Patteson,  J. — Our  decision  must  of  course  depend 
on  the  particular  terms  of  each  contract  brought  before 
u&  By  this  contract,  Wrigby  expressly  agrees  to  hire, 
and  Brown  to  be  hired,  for  the  term  of  three  years,  to 
dress  silk.  If  it  had  stopped  there,  there  could  have 
been  no  doubt  Then  there  follows  a  stipulation  that 
Bagot  shall  be  paid  6s.  a  week  for  ^^  superintending  and 
instructing  Brown  ;**  and  it  is  said,  that»  from  those 
words,  we  are  to  collect,  that  the  real  intentioi^  of  the 
parties  was,  that  Brown  should  be  taught  to  dress  silk. 
I  do  not  really  see  why  we  should  draw  that  inference. 
Brown  could  bring  no  action  if  he  was  not  taught,  or 
had  no  instruction  whatever;  but,  in  all  cases,  where 
the  master  contracts  to  teach,  there  is  a  remedy  against 
him  if  he  does  not  do  so.  I  cannot  see  there  would  be 
any  remedy  here. 

Williams,  J. — No  doubt,  it  would  have  been  better, 
if^  from  the  first,  every  question  of  this  kind  had  de- 
pended upon  the  particular  wording  of  each  agreement 
In  this  case  there  is,  in  the  first  place,  a  clear  hiring  for 
three  years.  That  being  so,  there  ought  to  appear  a 
distinct  agreement  doing  away  with  the  effect  of  that 
hiring.  There  is  no  such  agreement  Warned  by  the 
ill  fiite  which  has  attended  former  attempts  at  gener- 
ality, I  will  make  no  such  attempt  now;  observing 
only,  that  if  it  had  been  roundly  held,  that,  wherever 
the  word  **  teach  ^  occurs,  that  would  make  the  contract 
a  contract  of  apprenticeship :  tiiat  might  have  brought 

VOL.  II.  HE  N.  8.  c. 
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1846.         the  case  to  a  short  end     That,  however,  has  not  been 

T^Twn    done  (a). 

V.  Order  of  sessions  oonfirmel 

InhabitanU  of 

NORTHOWaAM. 

(a)  Coteru^e^  J.,  wbb  absent* 


June  eth.  The  Queen  r.  The  Inhabitants  of  Walbottle. 

Si^wSSM^r'  vJN  appeal  against  an  order  of  two  justices  for  the  re- 
pauper  was  moval  of  John  Walker  from  the  township  of  High  Col- 
April  5, 1826,  lerton  in  the  parish  of  Ponteland,  in  the  county  of 
1827^  to  hew  Northumberland,  to  the  township  of  Walbottle,  in  the 
""d  th '^  *^*^'  P*^™^  ^^  Newborn  in  the  same  county,  the  sessions  con- 
a  stipulatioii,      firmed  the  order,  subject  to  the  opinion  of  this  Court  on 

thatf  dnring  the  , 

whole  time  of     the  following  case : — 

for  one  tort"^*      '^®  settlement  set  up  by  the  respondents  in  the  ex- 

night  atChriat-  aminations,  and  relied  upon  by  them  at  the  trial  of  Ihe 

mas,  he  waa  to  . 

be  allowed  not  appeal,  was  alleged  to  have  been  gained  by  the  pauper 
would  yield  ill  the  appellant  township,  by  hiring  and  service  under 
fortnWitr*' The  *^  agreement,  usually  called  a  pit-bond,  and  containing, 
maiten  were     amons;8t  Others,  the  provisions  hereinafter  mentioned. 

empowered}  in 

case  they  '' Memorandum  of  an  agreement  made  th^  25th  of 

tha? persons^  March,  1 826,  between  Joseph  Lamb, William  Potter,  and 

SmT^nSr  *^®^^  ^-  Jobling,  Esqs.,  owners  of  Walbottle  Colliery, 

work  no  more  of  the  one  part,  and  the  several  other  persons  whose 

in  each  fort-  names  or  marks  are  hereunto  subscribed,  of  the  other 

the  pite'off  ^  P^"^'   ^^^  ^^  owners  do  hereby  retain  and  hire  the  said 

work  "  for  the 

other  days.  They  were  also  to  be  able  to  laj  the  pits  ofr  work  at  or  abont  Christmas, 
for  any  time  not  exceeding  ten  working  days ;  bat  that  the  persons  hired  should,  nererthe- 
lesSy  oontinne  daring  such  time,  and  daring  all  other  times  that  the  pits  should  be  laid  off 
work,  the  servants  of  the  owneVi ;  also,  that  the  persons  hired  should  do  and  perform  a  foil 
day's  work  on  each  and  every  working  day,  or  a  quantity  of  work  equal  to  a  day's  work, 
and  should  not  leaye  their  work  until  such  day's  work  or  quantity  of  work  should  be  hUj 
performed  s — Held,  that  this  was  an  exoeptiTe  hiring. 
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several  other  parties  hereto,  from  the  5th  of  April  next 
ensuing  until  the  5th  of  April  which  will  be  in  the  year 
1827^  to  hewj  work,  fill,  drive,  and  pull  coals,  and  to  do 
such  other  work  as  may  be  necessary  for  carrying  on  the 
said  colliery,  and  as  they  shall  be  required  or  directed  to 
do  by  the  said  owners,  their  executors,  administrators, 
or  assigns,  or  their  viewers  or  agents,  at  the  respective 
rates  and  prices,  and  on  the  terms,  conditions,  and  stipu- 
lations, and  subject  to  and  under  the  penalties  and  for^ 
feitures  hereinafter  specified  and  declared.     Secondly, 
The  hewers  are  to  be  allowed,  during  the  whole  period 
of  their  hiring,  save  for  one  fortnight  at  Christmas,  and 
in  case  of  accident,  as  provided  by  the  seventh  condition, 
not  less  work  than  will  yield  to  them,  at  the  aforemen- 
tioned rates,  the  sum  of  1/.  Ss.  in  each  fortnight ;  but  if 
at  any  time  the  said  owners  shall  deem  it  expedient  for 
the  said  hereby  hired  parties  to  work  no  more  than  nine 
days  in  a  fortnight,  the  said  owners  are  hereby  em- 
powered to  lay  the  pits  off*  work  for  the  other  days,  al- 
lowing the  hewers  to  earn  in  such  nine  days  not  less  than 
the  aforesaid  sum  of  IZ.  Ss.  each.     Sixthly,  The  said 
owners  shall  be  at  liberty  to  lay  the  pits  off^  work  at  or 
about  Christmas  for  any  such  time,  not  exceeding  ten 
working  days,  as  they  may  think  proper ;  but  the  said 
parties  hereby  hired  shall,  nevertheless,  continue  during 
such  time,  and  during  all  othdr  times  that  the  pits  shall 
be  laid  off  work,  the  servants  of  the  said  owners,  subject 
to  their  orders  and  directions,  and  liable  to  be  employed 
by  them  in  such  work  as  they  shall  see  fit.     Sevenllily, 
That  if,  by  any  accident  happening  to  the  engine  of  the 
said  colliery,  or  from  any  other  ckuse,  a  pit  shall  be 
rendered  unfit  for  working,  and  the  said  parties  hereby 
hired  shall  be  Isud  idle  for  more  than  three  successive 
days,  2s.  6rf.  per  day  shall  thereafter  be  paid  to  such  of 
the  said  parties  as  are  hewers.  Is.  6d,  per  day  to  such 
of  them  as  are  putters,  and  6cL  per  day  to  such  of  them 

hh2 


1846. 
The  Qu»n 

V. 

Inhabitants  of 
Walbottls. 
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1846.  as  are  drivers^  provided  that  they  respectiyely  work  at 
The  Qukbn  ^^^  Other  labour  offered  them  by  the  said  owners,  their 
,  ,  ,  .^'       .   executors,  administrators,  or  assies ;  and  in  case  such 

Inhabitants  of  .  .  . 

Walbottlx.  work  is  not  provided  for  them,  and  in  case  they  are  per- 
mitted by  the  said  owners,  their  executors,  administra- 
tors, or  assigns,  to  find  employment  elsewhere,  and  that 
such  employment  may  be  had,  then  the  hewers  shall 
receive  only  Is.  6cL  per  day,  the  putters  9d.  per  day, 
and  the  drivers  4(L  per  day ;  and  in  the  event  of  any  of 
the  said  parties  being,  with  the  permission  of  the  said 
owners,  fully  employed  in  any  other  colliery,  no  pay- 
ment whatever  shall  be  made  to  them  during  such  em- 
ployment Eighthly,  That  the  said  parties  hereby 
hired  shall  (except  when  prevented  by  sickness  or  other 
sufficient  or  unavoidable  cause,)  do  and  perform  a  full 
day's  work  on  each  and  every  working  day,  or  such  a 
quantity  of  work  as  shall  be  fairly  deemed  equal  to  a 
day's  work,  and  shall  not  leave  their  work  until  such 
day's  work,  or  quantity  of  work,  itf  fully  performed  or 
finished,  to  the  extent  of  each  man's  ability ;  and  in  de- 
fault thereof,  each  of  the  said  parties  hereby  hired,  and 
so  making  default,  shall,  for  every  such  default,  forfeit 
and  pay  to  the  said  owners,  their  executors,  administra- 
tors, or  assigns,  the  sum  of  25.  6d. ;  and  it  is  understood 
and  agreed,  that  the  said  owners  shall  be  at  liberty,  if 
they  think  fit,  to  require  the  parties  hereby  hired,  to 
work  on  the  pay  Saturdays  as  well  as  on  every  of  the 
week  days.  Twelfthly,  None  of  the  said  hereby  hired 
parties  shall  keep  either  galloway,  ass,  or  dog;  and  eadi 
person  to  whom  a  dwelling-house  shall  be  provided  as 
part  of  his  wages,  shall  keep  in  good  repair  the  glass  in 
the  windows  thereof,  or  pay  the  said  owners  for  the  re- 
pairs of  the  same.  Fourteenthly,  It  is  also  distinctly 
understood  and  agreed,  that  the  dwelling-houses  pro- 
vided for  any  of  the  persons  hereby  hired  or  engaged, 
are  and  form  part  of  the  wages  of  such  persons,  and  on 
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the  expiration  of  the  said  hiring,  and  in  case  any  of  them 
shall  quit  or  be  legally  discharged  from  the  employment 
hereby  agreed  upon,  he  or  they  shall  inmiediately  quit 
such  dwelling-house  or  houses;  and  in  case  of  neglect  or 
refusal,  such  owners  shall  be  at  liberty,  and  he,  and  they, 
their  agents,  and  servants,  are  hereby  authorised  and 
empowered  to  enter  into  and  upon  such  dwelling-houses, 
and  remove  and  turn  out  of  possession  such  workman  or 
workmen,  and  his  and  their  families,  furniture,  and  ef- 
fects, without  having  recourse  to  any  legal  proceedings.** 
The  agreement  concluded  with  the  following  proviso : — 
''Provided  always,  and  it  is  hereby  declared,  that  nothing 
herein  contained  shall  extend,  or  be  construed  to  extend, 
to  alter,  prejudice,  lessen,  or  otherwise  affect  the  legal 
remedies  and  powers  which  belong  to  masters  and  ser- 
vants in  case  of  dispute  or  difference  between  them." 

This  agreement  was  signed,  among  others,  by  the  pau- 
per, who  was  at  that  time  unmarried  and  without  child- 
ren.    In  pursuance  of  the  agreement,  he  entered  into 
the  service  of  the  owners  of  the  said  colliery  on  the  dth 
of  April,  1826,  and  remained  with  them  the  whole  year, 
and  resided  during  aU  that  time  in  the  appellant  town- 
ship.    The  men  employed  at  the  colliery,  including  the 
pauper,  kept  holiday  for  ten  days  or  a  fortnight  at 
Christmas,  which  was  the  only  time  that  the  pit  was  laid 
off  work  during  the  year;  the  pitmen,  including  the 
pauper,  occasionally  worked  on  pay  Saturdays,  but  this 
took  place  very  seldom.     The  pitmen  left  their  daily 
work  at  different  times,  some  of  them  working  longer 
than  others.     The  expression  ''  the  pits  shall  be  laid  off 
work"  does  not  apply  to  the  cessation  of  work  on  work- 
ing days  when  all  the  men  have  lefl  their  work,  or  to 
pay  Saturdays,  or  Sundays,  but  applies  only  to  Christ- 
mas holidays,  and  to  cases  like  those  mentioned  in  the 
second  and  seventh  clauses  of  the  foregoing  bond. 
For  the  appellants  it  was  contended,  that  the  hiring 


1846. 
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1846.        ^^^  service  of  the  pauper  under  the  bond  was  not  sudi 

^    ^    ^      a  hirinec  and  service  for  a  year  as  would  confer  a  settle- 
Thb  Qokin  ® 

V.  ment.     If  the  Court  should  be  of  opinion,  that  the 

Walb^lb.  liiring  and  service  of  the  pauper  under  the  forgoing 
bond  were  such  a  hiring  and  service  for  the  year  as 
would  confer  a  settlement,  then  the  order  was  to  be 
confirmed ;  but  if  the  Court  should  be  of  opinion  in 
favour  of  the  appellants,  then  the  order  was  to  be 
quashed 


K  Ififfhamy  in  support  of  the  order  of  sessions. — 
There  are  a  variety  of  cases  to  be  found,  which  will  be 
cited  on  the  other  side,  to  prove  that  this  is  an  excep- 
tive hiring :  Hex  v.  Byker  (a).  Rex  v.  St,  HelefCs  Auck- 
land {b\  Rex  V.  Gateshead  (c)y  Rex  v.  Cowpen{d).     This 
case  is,  however,  distinguishable,  and  is  a  good  contract 
of  hiring  for  a  year.     There  is  nothing  in  it  whidi  sus- 
pends the  power  of  the  master  for  any  time  during  the 
entire  year;  and  that  is  the  true  test:  Rex  v.  Ossett" 
cum-Gawthorpe  [e).     It  may  be  said,  that  on  Sunday 
the  servant  is  not  bound  to  work,  but  that  would  not 
make  the  contract  exceptive :  Rex  v.  AU  SaintSy  War'- 
cester{f)y  Rex  v.  Over{g).     There  is  no  option  ^ven 
to  the  servant  as  to  the  time  when  he  will  work  for  his 
master,  as  in  Rex  v.  Birmingham  (Ji)y  Rex  y.  Frame  Sel- 
v>ood{i)y  Regina  v.  Stohe-upon-Trentiky 

Knowles  and  Gratnger^  contriL — This  is  an  exceptive 
hiring:  first,  as  regards  Sundays,  and  also  as  regards  a 
week  at  Christmas.     On  pay-Saturdays,  too,  the  work- 


(a)  2  B.  &  C.  114.  (/)  1  B.  &  A.  322. 

\h)  4  B.  &  Ad.  718.  {g)  1  East,  599. 

(c)  2  B.  &  C.  117,  n.  (h)  9  B.  &  C.  925, 

\d)  5  A.  &  E.  333.  («)  5  (1.  B.  R.  303. 

(e)  4  B.  &  Ad.  216.  \k)  1  B.  &  Ad.  207. 
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men  were  to  be  free,  except  in  certain  stipulated  caseeu         1945. 
Bex  V.  Oateshead{a)  must  govern  this  case.  Tm   q 

V, 

Lord  Denman,  C.  J. — ^I  think  that  this  case  must  walbottlb. 
be  governed  by  that  ot  Bex  v.  Gateshead  {a)y  unless  the 
more  general  words  of  the  6th  clause  in  the  agreement 
make  any  difference.  On  looking,  however,  to  that  clause, 
it  is  quite  dear  that  it  does  not  refer  to  ordinary  working 
days;  it  provides  only  that  the  owners  are  to  be  at 
liberty  to  lay  the  pits  off  work  at  or  about  Christmas 
for  any  time  not  exceeding  ten  working-days,  &c,  but 
that  the  parties  hired  shall  continue,  during  aU  other 
times  that  the  pits  shall  be  laid  off  work,  the  servants  of 
the  said  owners.  At  the  first  glance,  the  meaning  of 
the  clause  might  be  taken  to  be,  to  give  the  master  the 
right  to  the  service  of  the  workmen  at  all  times ;  but, 
on  referring  to  the  express  finding  in  the  case,  the  ex- 
pression '^  laying  off  work  ^  cannot  be  taken  to  have  that 
meanings  I  think  there  is  here  such  a  limitation  as  to 
pvevent  the  agreement  being  construed  as  amounting  to 
a  hiring  for  a  year,  just  as  in  Bex  v.  Gateshead{a). 

Pattbson,  J. — ^In  Bex  v.  Byker  (J),  the  Court  con- 
sidered the  hiring  was  not  exceptive ;  and  that  the  mas- 
ter had  a  right  to  the  service  of  the  workman ;  and  that 
no  limitation  was  imposed  upon  what  he  might  reason- 
ably require  him  to  do.  In  Bex  v.  Gateshead  {a\  the 
contract  was  different;  and  the  judgment  of  Lord  Den- 
man,  C.  J.,  in  Bex  v.  St,  HelerCs  Auckland  {c),  fully  ex- 
plains the  grounds  of  distinction  between  the  two  cases. 
And  Parke,  J.)  also  there  states  what  he  considered  the 
ground  of  the  decision  in  Bex  v.  Gateshead  (a),  name- 
ly, that  it  was  there  agreed  impliedly,  that  the  men 
were  not  to  be  under  the  control  of  the  master  on 

(a)  2  B.  &  C.  117,  n.  (b)  2  B.  &  C.  114. 

'      (c)  4  B.  &  Ad.  718. 
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1846.        ^7^  which  were  not  working  days,  or  on  any  day  as 
J* — ^^^      soon  as  the  fiill  day's  work  had  been  completed.   In 

The  Qubbn  ''  ... 

r>.  Bex  y.  Cowpen  (a),   there   was   the    same   distinctioD 

Walbottlb.  ^6i^*  ^^  words  in  the  8th  clause  of  this  instrument 
appear  to  be  like  those  in  Rex  v.  Gateshead {b)i  and, 
according  to  that  case,  expbdned  as  it  is  by  Hew  v. 
SL' Helenas  Auckland  (c),  I  think  that  the  master  would 
have  no  control  over  the  workmen  as  soon  as  the  day's 
work  was  completed,  and  that  the  hiring  was  theiefore 
exceptive.^ 

W1LLIAH89  J.— The  counsel  on  both  sides  are  pro- 
perly agreed  as  to  the  principle  on  which  this  case  mnat 
be  decided;  that  it  must  depend  on  the  words  of  the 
particular  contract.  Short  as  the  report  of  Bex  r. 
Gateshead  (b)  is,  I  think  the  grounds  of  the  demon 
may  be  collected  from  it,  and  from  the  observatioiDB  of 
Lord  Denmariy  C.  J.,  and  Parke,  J.,  in  Rex  y.  St, 
Helenas  Auckland  (c).  If  the  pauper  has  not  stipulated 
by  the  agreement  to  be  under  the  control  of  the  master 
for  a  whole  year,  no  settlement  can  be  obtained.  The 
8th  clause  in  the  agreement  is  not  distinguishable  from 
the  clause  in  Rex  v.  Gateshead  {b\  on  which  the  judg- 
ment of  the  Court  proceeded.  If  so,  there  is  an  excep- 
tion in  the  contract.  The  6th  clause  applies  only  to 
cases  where  the  pit  is  laid  off  work.  I  think,  on  the 
whole,  the  workmen  could  not  be  considered  servants  for 

the  entire  year  (rf). 

Order  of  sessions  quashed. 

{a)  5  A.  &  E.  333.  (c)  4  B.  &  Ad.  718. 

\b)  2  B.  &  C.  117,  n.  {d)  Cderidge,  J.,  was  absent. 


END   OF   TRINItY   TERM. 
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Tarry  v.  Newman,  Esq.  j^g^  24ih. 

IKESPASS    for    false  imprisonment.  —  Plea,    not  A  conTiction, 

••        «  under  the  7  & 

guilty,  by  statute.  8  Geo.  4,  c.  29, 

The  cause  was  tried  at  the  last  Spring  Assizes  for  Jj^^  ta^the"" 
Buckinghamshire,  before  Mauley  J.    The  defendant  was  property  of  M., 

/»!  i»T»i«i  11  ordered  the  of- 

a  magistrate  of  the  county  of  iSuckingham,  and  the  ao-  fender  **  to  for. 
tion  was  brought  against  him  for  sending  the  plaintiff  over^d'above 
to  prison  for  stealing  an  ash  tree,  the  property  of  E.  F.  ^^^  ^^f  ^'5! 
Maitland,  of  which  offence  he  had  been  convicted  under  sam  of  5«.,  and 
the  7  &  8  Geo.  4,  c.  29.  The  information  was  laid  by  the  tree  u., 
one  Joseph  Reeves  before  Mr.  Dashwood,  a  magistrate,  iifu!\d!l^ 
who  issued  a  summons  commanding  the  pbdntiff  to  ap-  <^^'  ^  ^. 

,  ,  paid  on  or  be- 

pear  before  him  to  answer  the  information.     The  case  fore  March 
was  heard  by  another  magistrate,  and  the  conviction  default  of^y. 
drawn  up  was  bb  follows :-  ^^'J^L^t,  he 

"  For  that  he,  the  said  WiUiam  Tarry,  on  the  9th  impriioned  &c. 
day  of  February,  in  the  year  aforesaid,  at  the  parish  of  nnleu  the  said 
Hughendon,  in  the  said  county  of  Bucks,  one  ash  tree,  J^^  Mid.'* 
of  the  value  of  Is,  at  the  least,  the  property  of  Ebenezer  It^**  then 

tr     XT      J    ^  ordered,  that 

Fullar  Maitland,  Esq.,  then  and  there  growing,  unlaw-  the  5«.  should 
fully  did  steal,  take,  and  carry  away,  against  the  form  ove^wer,  the^ 

1«.  to  the  per- 
son aggrieved, 
and  that  the  1/.  4«.  6d,  should  be  immediately  paid  to  R.  the  complainant.-  The  informa- 
tion had  been  laid  by  R.  before  one  magistrate,  who  had  granted  a  snmmona,  and  the  case 
heard  and  the  oonriction  made  by  another.    On  an  action  for  false  imprisonment  beine 


information.    3.  Nor  by  the  mode  of  adjudicating  as  to  the  costs. 
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1846.  ^^  ^^  statute  in  such  case  made  and  provided ;  I,  the 
said  John  Newman,  do  therefore  adjudge  the  said  ^Wil- 
liam  Tarry,  for  the  said  offence,  (the  same  being  his 
first  offence),  to  forfeit  and  pay,  over  and  above  the  value 
of  the  said  tree,  so  stolen  as  aforesaid,  the  sum  of  54., 
and  for  the  value  of  the  said  tree,  so  stolen  as  aforesaid, 
the  further  sum  of  1«.,  and  also  to  pay  the  sum  of 
1/.  4s,  6(1  for  costs,  to  be  paid  on  or  before  the  19th 
day  of  March  next,  and  in  default  of  payment  of  the 
said  sums,  to  be  imprisoned  in  the  House  of  Correction 
at  Aylesbury,  in  and  for  the  said  county  of  Bucks,  and 
there  kept  to  hard  labour  for  the  space  of  one  calendar 
month,  imless  the  said  sums  shall  be  sooner  paid ;  and  I 
direct  that  the  said  sum  of  58.  shall  be  paid  to  one  of  the 
overseers  of  the  poor  of  the  same  parish  in  which  die 
said  offence  was  committed,  to  be  by  him  applied  ac* 
cording  to  the  directions  of  the  statute  in  that  case  made 
and  provided ;  and  that  the  said  sum  of  1«.  shall  be  paid 
to  the  said  Ebenezer  FuUar  Maitland,  the  person  ag- 
grieved by  the  said  offence,  who  has  not  been  examioed 
in  proof  of  the  same ;  and  I  do  order  that  the  sum  of 
IL  4s,  Sd.  for  costs  shall  be  immediately  paid  to  Joseph 
Beeves  the  complainant.  Given  under  my  hand  and 
seal*  the  day  and  year  first  above  mentioned. 

"  John  Newman,  (l.  s.)" 

The  warrant  of  commitment,  afler  reciting  the  con- 
viction of  the  plaintiff  upon  the  oaths  of  J.  Beeves  and' 
others  for  stealing  an  ash-tree,  proceeded  thus: — 

"  And  thereupon  I,  the  said  justice,  adjudged  the 
said  William  Tarry  to  forfeit  and  pay  for  his  said 
offence,  the  same  being  his  first  offence,  the  sum  of  5s. 
over  and  above  the  value  of  the  article  so  stolen  as 
aforesaid,  and  for  the  value  of  the  tree  so  stolen  as  afore- 
said the  further  sum  of  Is. ;  and  also  to  pay  the  sum  of 
1^  4s.  6d.  for  costs ;  and  I  directed  that  the  said  sum  of 
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5i.  should  be  paid  to  one  of  the  overseers  of  the  parish  i846, 
last  aforesaid  in  which  the  said  offence  was  committed, 
to  be  by  him  applied  according  to  the  directions  of  the 
statute  in  that  case  made  and  provided,  and  the  said 
sum  of  Is.  to  the  said  Ebenezer  FuUar  Maitland,  the 
person  aggrieved  by  the  said  offence,  who  has  not  been 
examined  by  and  before  me  in  proof  of  the  same ;  and 
that  the  sum  of  IL  4s.  6d.  for  costs  should  be  paid  to 
the  said  Joseph  Beeves,  the  complainant"  The  war- 
rant then  stated  a  default  by  Tarry  in  payment  of  the 
''said  sums,"  and  directed  that  he  should  be  imprisoned 
for  one  month,  unless  they  should  be  sooner  paid. 

Various  objections  were  taken  by  the  plaintiff's  coun- 
sel to  the  conviction  and  warrant.  .Amongst  otiiers, 
that  the  former  was  bad,  because  it  was  not  made  upon 
the  information  of  the  person  aggrieved ;  that  the  de- 
fendant Jiad  no  jurisdiction  to  convict,  the  information 
having  been  laid  before  a  different  magistrate,  Mr. 
Dashwood ;  and  that  the  defendant  had  no  power  to 
award  costs,  in  the  manner  awarded  in  the  conviction. 
These  points  were  reserved  by  the  learned  Judge,  and 
the  plidntiff  had  a  verdict,  damages  5L ;  leave  being 
^ven  to  move  to  have  a  verdict  entered  for  the  de- 
fendant. 

In  Easter  Term  following,  JBt/les,  Serjt.,  obtained  a 
rule  nisi  accordingly ;  and 

G'Malley  now  shewed  cause. — The  convigtijyi  took 
place  under  the  7  &  8  Geo.  4,  c  29,  s.  39.  By  the  68th 
section  it  is  clear  that  the  person  aggrieved  is  intended 
to  be  the  complainant,  and  he  alone.  ''  The  offender  is 
to  be  discharged  upon  his  making  satisfaction  to  tiie 
party  aggrieved  for  damages  and  costs;"  but  if  another 
might  lay  tiie  information  while  tiie  person  aggrieved 
is  out  of  the  Idngdom,  the  person  committed  would  be 
unable  to  pay  them  to  him,  and  would  therefore  have 
no  means  of  getting  released.     Then,  by  the  70th  sec- 
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1846.         tlon,  *'  if  a  person  shall  be  discharged  from  his  oonvio. 
tion,  he  shall  be  released  from  all  further  proceediogs 
for  the  same  cause ;"  consequently,  if  the  proceedings  in 
this  case  be  upheld,  it  may  happen  that  a  friend  of  an 
offender  may  coUusively  lay  an  information,  and  tben 
obtain  an  acquittal,  by  such  means  debarring  the  penon 
aggrieyed  of  his  right  to  prosecute.    The  68th  and  70th 
sections  therefore  seem  to  contemplate  the  person  ag- 
grieved as  the  only  informer.     [Parhey  B. — The  con- 
viction follows  the  words  of  the  act  of  Parliament,  whidi 
contemplates  the  case  of  the  person  aggrieved  and  the 
complainant  being  different  persons ;  and  where  is  die 
absurdity  in  the  Legislature  enacting,  that  if  a  person  has 
once  been  prosecuted  for  stealing,  every  other  penon 
shall  lose  his  civil  remedy  against  him  ?    Aldersooy  B.— 
If  the  person  aggrieved  is  unknown,  the  penalty  is  to  be 
paid  to  the  overseers  (by  s.  66);  how  can  a  person  who 
is  unknown  be  a  complainant  ?]     It  is  not  always  suffi- 
cient to  follow  the  words  of  an  act  of  Parliament :  Begma 
V.  Wroth  (a).     In  Rex  v.  Daman  (ft),  where  there  was  a 
conviction  under  the  5  Geo.  3,  c.  14,  s.  3,  it  was  held  to 
be  necessary  to  state  in  the  information,  and  in  the  eid- 
dence,  that  the  proceeding  took  place  at  the  instance  of 
the  owner  of  the  fishery.     Rex  v,  Corden  (c)  is  also  in 
point,  and  Midelton  v.  Gak(d).     Secondly,  Mr.  Dash- 
wood  ought  to  have  heard  the  case ;  the  defendant  had 
no  jurisdiction  in  it     This  principle  was  recognised  in 
Jones  V.  Gurdan  {e)  and  Regina  y.  EUU  {f) ;    and  in 
Regina  v.  Wilcock  (^),  it  was  held,  that,  at  any  rate, 
where  the  original  information  has  been  taken  before 
two  justices,  and  the  conviction  made  by  two  different 
justices,  the  form  of  the  conviction,  under  the  3  Geo.  4, 
c  23,  s.  2,  should  be  in  conformity  with  that  fact 

(a)  Ante,  Vol.  1,  p.  404.  («)  2  Q,.  B.  K.  600. 

{h)  2  B.  &  A.  378.  (/)  12  Law  J.,  N.  S.,  M.  C, 

(c)  4  Burr.  2279.  25. 

(^  8  A.  &  E.  165.  {g)  Ante,  Vol.  1,  p.  651. 
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Thirdly^  This  conviction  is  bad  as  regards  the  mode  of  ig^^^ 
directing  the  payment  of  costs,  and  there  is  no  author- 
ity for  it  in  the  act.  The  defendant  had  no  right  to 
imprison  the  phuntiff  under  that  act  for  non-payment  of 
1/.  4st,  6cL  as  costs.  That  payment  might  have  been 
enforced  by  distress,  &c.  under  the  18  Geo.  3,  c.  19, 
8. 1.  But  this  conviction,  which  states  that  the  plaintiff 
is  '^  to  pay  the  sum  of  IZ.  4s.  Sd,  for  costs,  to  be  paid  on 
or  before  the  1 9th  day  of  March  next,  and  in  default  of 
payment  of  the  said  sums,  to  be  imprisoned,"  clearly 
means  lliat  he  is  to  pay  the  three  sums,  namely,  the 
penalty,  the  damages,  and  the  costs.  [Parke,  B. — May 
not  the  clause  as  to  costs  be  read  in  a  parenthesis? 
Aldersony  B. — So  that  the  words  *^  said  sums "  would 
apply  to  the  penalty  and  damages  only,  aud  not  to  the 
costs.] 

WbrUedgey  cbntr&. — The  information  and  complaint 
need  not  be  made  by  the  person  aggrieved.  Sect.  65 
of  the  7  &  8  Geo.  4,  c  29,  only  requires  that  "  a  per- 
son shall  be  charged  on  the  oath  of  a  credible  witness," 
without  adding  who  that  witness  is  to  be.  If  the  con- 
struction on  the  other  side  be  correct,  it  would  follow 
that  an  offender  might  go  unpunished,  unless  the  owner 
of  the  property  were  present,  and  saw  the  offence  com- 
mitted* In  Rex  V.  Daman  (a),  there  was  a  section  in 
the  act  authorising  the  person  injured  to  recover  the 
penalty ;  and  it  was  therefore  held  that  he  and  the  com- 
plunant  must  be  the  same  person.  That  case,  therefore, 
is  no  authority.  In  Griffith  v.  Harris  (b),  a  conviction 
was  held  bad  because  it  di^  not  specify  to  whom  a  part 
of  the  penalty  should  be  paid,  but  ordered  it  generally 
to  be  paid  **  as  the  statute  directs,"  whereas  the  statute 
imposed  the  duty  on  the  magistrate  of  pointing  out  the 

(a)  2  B.  &  A.  378.  (b)  2  M.  &  W.  335. 
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1846.  persons  who  ehoold  receive  it.  Here,  however,  noBach 
objection  can  arise,  as  there  can  be  no  doubt  as  to  the 
person  who  is  to  be  paid.  Secondly,  At  common  law  one 
justice  might  receive  the  complaint,  and  another  might 
.deal  with  it.  In  Jones  v.  Gurdon{a),  Lord  Denman, 
C.  J.,  says,  *^  It  may  be  conceded  that  in  general,  where 
no  provision  is  made  to  the  contrary,  the  original  in- 
formation or  complaint  may  be  made  to  one  justice,  and 
another  may  hear  and  determine  the  matter."  Thirdly, 
The  order  as  to  payment  of  costs  does  not  invalidate  the 
conviction.     [He  was  stopped  as  to  this  point.] 

PoLiiOCK,  C.  B. — ^I  am  of  opinion  that  this  mle  to 
enter  a  verdict  for  the  defendant  must  be  absolute. 
Three  points  were  taken  by  the  plaintiff's  counsel;  and 
the  question  turns  on  the  true  construction  of  the  7  &  8 
Geo.  4,  c.  29,  the  39th  section  of  which  creates  the  of- 
fence of  which  the  plaintiff  was  convicted.  The  first 
objection  is,  that  the  party  grieved  is  the  only  person  who 
can  make  complaint ;  but  that  objection  is  not  founded 
upon  any  expression  found  in  the  language  of  the  act  of 
Parliament,  and  if  such  had  been  the  intention  of  the 
Legislature,  it  might  easily  have  been  expressed.  We  can 
only  arrive  at  this  conclusion  by  a  process  of  reasoning, 
which,  I  must  say,  does  not  cany  me  with  it;  and  I 
think  it  would  be  hard  if  an  action  should  lie  against  a 
magistrate  for  not  coming  to  such  an  argumentative 
conclusion  as  the  plaintiff  asks  us  to  form  in  this  case, 
not  one  pointed  out  by  the  act.  The  39th  section  of 
the  act  would  lead  us  to  infer  that  any  person  whatever 
might  institute  proceedings  before  a  magistrate ;  but  the 
65th  section  makes  the  matter  dear,  for  it  says  nothing 
about  the  person  grieved  being  the  only  complainant, 
but  speaks  of  a  credible  witness  appearing  before  the 

(a)  2  Q.  B.  R.  600. 
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magistrate,  who  may  be  a  peace  ofiicer  or  any  other  lS46. 
person.  But  then  it^is  said,  that,  as  the  70th  section 
gives  protection  to  the  persbn  who  has  been  summarily 
convicted  against  other  pioceedmgs  being  taken  against 
him,  this  would  be  unjust,  unless  the  information  were 
to  be  given  by  the  aggrieved  person  alone.  I  do,  not, 
however,  assent  to  that  reasoning ;  for  it  may  well  be 
tbat  the  Legislature  may  have  thought  it  just  that  a  per- 
son who  had  been  proceeded  against  criminally  should 
not  be  liable  to  any  other  proceeding.  Mr.  0*MaUey 
also  suggests,  that,  if  this  were  the  true  construction,  a 
compromise  might  be  effected  by  some  friend  of  the  per- 
son convicted  going  before  the  magistrate ;  but  the  an* 
swer  to  that  argument  is,  that  that  would  be  a  fraud, 
which  would  not  prevail,  but  would  render  the  pro- 
ceedings nuU  and  void,  as  in  the  case  of  The  Dttchess  of 
Xmffstan{a). 

The  next  objection  is,  that  the  information  was  re- 
ceived by  one  justice,  and  the  conviction  took  place 
before  another;  but  the  short  and  conclusive  answer  to 
that  iBy  that  the  statute  contains  an  express  enactment 
(s.  73)  that  ^'  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be 
therein  alleged  that  the  person  has  been  convicted,  and 
that  there  be  a  good^and  valid  conviction  to  sustain  the 
same ;"  and  I  take  it  to  be  a  rule,  that  if  a  conviction  is 
correct  in  point  of  form,  although  it  might  be  set  aside 
on  appeal,  yet,  in  an  action,  the  person  convicted  can- 
not travel  out  of  it  I  therefore  give  no  opinion  as  to 
whetiier  one  magistrate  may  receive  an  information,  and 
another  convict  upon  it  Here  is  a  perfectiy  good  con- 
iriction,  and  we  cannot  receive  evidence  to  impeach  or 
fidsify  it.  The  defendant  need  not  have  appeared,  or 
he  might  have  appealed. 

(a)  1  Leach,  C.  C.  146 ;  1  East,  P.  C.,468* 
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1846.  With  regard  to  the  question  of  costs,  it  is  plain,  taking 

all  the  clauses-  of  the  act  together,  that  the  Legislataie 
intended,  in  cases  like  the  present,  to  intrust  the  magiB- 
trate  not  only  with  the  power  of  inflicting  the  penalty 
and  the  damages,  but  also  of  awarding  the  costs.  Tiiey 
have  been  awarded,  and  I  think  the  award  is  in  puisa- 
ance  of  the  act  of  Parliament  The  result  is,  that  the 
objections  to  the  conviction  and  the  warrant  faS,  and 
the  rule  must  be  made  absolute. 

Pabke,  B.— As  to  the  first  point,  whether  an  in- 
formation for  cutting  trees  must  be  bj  the  person  ag- 
grieved, I  entertained  some  doubt;  and  although  &e 
doubt  is  not  so  strong  as  to  induce  me  to  differ  from  the 
rest  of  the  Court,  I  do  not  know  that  it  is  entirelj  re- 
lieved. The  enacting  part  of  the  statute  does  not  con-, 
tain  a  clause  that  no  one  but  the  person  grieved  can 
proceed  for  penalties.  My  d(Tubt  arose  from  the  68th 
and  70th  sections.  Mr.  (yMalley^s  argument  was,  that 
it  would  be  hard  that  a  conviction  should  be  a  bar  to 
the  owner  of  the  property  bringing  an  action  for  the 
damage,  when  the  conviction  did  not  proceed  upon  his 
own  information,  or  that  of  a  person  authorised  by  him ; 
and  he  likened  this  to  cases  under  the  5  Geo.  3,  and 
cited  Rex  v.  Corden  (a)  and  Bex  v.  Daman  {b).  In 
those  cases  the  inference  was  certainly  much  stronger 
than  in  this ;  for  there  there  was  a  remedy  given  by  ac- 
tion to  the  party  grieved,  and  the  Court  considered  pro- 
perly that  the  object  of  the  act  of  Parliament  was  pointed 
out,  that  the  party  injured  should  make  the  informa- 
tion. In  the  present  case  we  may  put  a  different  con- 
struction upon  the  act,  for  I  cannot  think  that  the  ge- 
neral words  in  it  make  it  necessary  for  the  information 
to  be  laid  by  the  person  injured.     The  words  are  ge- 

(a)  4  Burr.  2279.  {b)  2  B.  &  A.  378. 
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neral,  and  seem  to  shew  that  any  person  may  give         ig^g, 
information.    The  next  question  is,  whether  a  conTiction      ^~' — ' 

X  ARK* 

can  take  place  before  any  other  magistrate  than  the  one  v. 

who  received  the  information.  This  depends  upon  the 
acty  not  the  common  law,  as  the  awarding  of  penalties 
is  a  statutory  proceeding.  What,  then,  is  the  meaning 
of  the  Legislature  in  giving  this  power  ?  Under  the  65th 
section  there  is  no  doubt  as  to  the  power  of  one  magis- 
trate to  proceed  and  hear  the  case ;  for  the  language  of 
the  act  is,  that  he  may  "  summon  the  person  charged  to 
appear  at  a  time  and  place  according  to  th^  exigency 
of  such  summons."  The  section  is  general  in  its  terms, 
and  does  not  direct  that  the  person  should  appear  "  be- 
fore him,"  as  in  Jones  v.  Gurdon  (a).  The  act  directs 
the  offender  to  appear  generally,  not  stating  the  magis- 
trate's name,  and  then  goes  on  to  enact,  that,  on  proof  of 
due  service  of  the  summons,  if  he  does  not  appear,  the 
justice  has  the  option  of  two  courses — he  may  proceed 
to  hear  and  determine  the  case  ex  parte,  or  issue  his 
warrant  to  apprehend.  The  clause,  '*if  he  shall  not 
appear,"  means,  if  he  shall  not  appear  before  any  justice 
on  the  return  of  the  first  summons.  There  is,  therefore, 
a  justice  before  whom  he  is  summoned  to  appear  in  the 
first  instance,  and  another  before  whom  he  is  brought  in 
the  second ;  bui  the  first  magistrate  alone  has  power  to 
adjudicate  ex  parte,  the  second  only  if  he  appears.  I 
am  therefore  of  opinion  that  the  conviction  is  valid. 

With  regard  to  the  question  of  costs,  the  act  is  cer- 
tunly  complex,  but  I  think  the  magistrate  has  pursued 
the  form  given  by  it,  with  one  alteration  only — the  in- 
troduction of  the  word  ^'  immediately,"  and  that  he  has 
stated  all  that  the  act  requires.  The  intention  was, 
that,  if  the  person  convicted  were  sent  to  prison,  he 

(a)  2  Q.  B.  R.  600. 
VOL.  II.  II  N.  S.  c. 
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1846.  should  pay  costs,  but  he  was  also  to  pay  them  under 
other  circumstances.  It  is  contended,  that  the  magis- 
trate imposed  an  illegal  condition  in  this  case,  by  di- 
recting the  plaintiff  to  be  imprisoned  for  non-payment 
of  the  damages,  the  penalty,  and  the  casts;  but  if  the 
conviction  is  read  in  connection  with  the  clauses  of  the 
act,  it  will  appear  that  no  other  condition  has  been  im- 
posed than  that  which  the  act  authorises.  The  conTic- 
tion  adjudicates  that  the  plaintiff  shall  forfeit  and  pay, 
over  and  alxwe  the  value  of  the  tree,  the  sum  of  5«.,  and 
for  the  value  of  the  tree  !«.,  and  also  pay  \l,  4«.  6d 
for  costs,  to  be  piud  on  or  before  a  day  named,  and,  in 
default  of  payment  of  the  said  sums,  to  be  imprisoned. 
The  conviction  then  orders  that  the  said  sum  of  121 4«.  6dl 
for  costs  shall  be  immediately  paid  to  Joseph  Beeves.  It 
is  clear,  therefore,  that  the  penalty  and  the  attendant 
expenses  are  to  be  paid  before  a  certain  day,  and  that 
the  costs  are  to  be  paid  down.  The  true  construction 
of  the  conviction,  therefore,  is,  that  the  plaintiff  was  to 
be  imprisoned  only  on  his  faiUng  to  pay  the  two^  and 
not  the  three  sums ;  but  if  imprisonment  did  take  place, 
then  he  could  not  be  set  at  liberty  without  paying  all 
three.  As  to  the  commitment,  Darnell  v.  Fhilipps{a) 
is  in  point.  If  the  conviction  and  commitment  are  read 
together,  and  construed  in  the  same  way,  it  will  be 
dear  that  no  illegal,  but  a  lawful  condition  has  been 
imposed. 

Aldersok,  B. — Wiih  regard  to  the  point  on  which 
alone  any  doubt  has  been  entertained,  I  observe  the  act 
contains  a  form  (&),  which  directs  that  the  value  of  the 
article  stolen,  or  the  amount  of  the  injury  done,  *^  shall  ba 

(a)  1  C,  M.,  &  R.  e62.  (6)  Sect.  71. 
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paid  to  C.  D.  [the  party  aggrieved^  ifcJ] ;  and  I  order         1345, 

that  the  sum  of 9  for  costs,  shall  be  paid  to y 

[the  conq>lamant].^  That  shews  that  the  act  contem- 
plates  that  the  complainant  and  the  person  aggrieved 
may  be  different,  and  seems  to  me  to  remove  the  diffi- 
culty suggested  by  my  Brother  Parke. 

Platt,  R,  concurred. 

Rule  absolute. 


END  OF   TKINITY  VACATION. 
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Nov.  1  Uh.  The  Queen  v.  The  Inhabitants  of  Watford. 

The  complaint  vJN  appeal  against  an  order  of  two  justices  of  the 
order  of  re-  county  of  Middlesex,  dated  the  11th  December,  1844, 
XmaJ  be"°^'  ^^^  ^^  removal  of  Maria  Lewis,  widow,  from  the  pariah 
by  the  church-    of  St.  John  at  Hacknev,  in  the  county  of  Middlesex,  to 

wardens  or 

overseers^under  the  parish  of  Watford,  in  the  county  of  Hertford,  the 
Car.  2,  c.  12.     sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
The  exami-     Court  on  a  casc. 

nations  for  the 

removal  of  a  The  order  of  removal  was  as  follows: — "  Middlesex, 

that  she  did  not  to  wit  —To  the  ovcrseers  of  the  poor  of  the  parish  of  St 
m^TofVer^'*  John  at  Hackney,  in  the  county  of  Middlesex,  and  to 
husband ;  that    i]^q  ovcrseers  of  the  poor  of  the  parish  of  Watford,  in 

she  was  born  m  *  *■ 

the  appellant  |.he  county  of  Hcils,  and  to  each  and  every  of  them: 

chargeable  to  Whereas  complaint  hath  been  made  to  us,  whose  names 

reiiercd  brthe  ^^^  hereunto  set  and  seals  affixed,  being  two  of  her 

respondent  Majesty's  justices  of  the  peace,  actinfi^  in  and  for  the  said 

parish  for  seve-  /»*»#•  /  • 

rai  wcfeks  last  county  of  Middlesex  (one  whereof  being  of  the  quorum), 
mone^and  *y  ^^^  overseers  of  the  poor  of  the  parish  of  St.  J.  at  H., 
bread,  and  with  ^j^g^^  Maria  Lewis,  widow,  has  come  to  inhabit  in  the 

1*.  on  the  day  '  ' 

of  the  date  of     said  parbh  of  St.  J.  at  H.,  not  having  gained  any  legal 

her  examina- 
tion. 

Held,  1st,  That  it  was  not  necessary  to  state  a  residence  of  forty  days  in  the  appellant 
parish,  that  not  being  material  to  a  birth  settlement  under  the  13  &  14  Car.  2,  c.  12. 

2nd.  Nor  to  shew  the  settlement  of  the  husband  to  be  in  the  Appellant  parish,  or  that 
it  could  not  be  ascertained. 

One  ground  of  appeal  objected,  that  it  did  not  appear  by  sufficient  statement  of  fads,  and 
by  proper  and  legal  evidence  of  those  facts,  that  the  pauper  was  chargeable,  &c. 

Held,  That  the  fact  of  chargeability  sufficiently  appeared  in  the  examination,  and  that  it 
was  not  competent  to  the  appellants,  on  this  ground  of  appeal,  to  object  to  it  for  want  of  a 
statement  of  residence. 
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settlement  there,  and  now  has  actually  become  chaise-         is^g. 

able  thereto,  We  the  said  justices,  upon  examination  of    ^' — i — ' 

the  premises  upon  oath,  and  other  circumstances,  do  ad-  v. 

judge  the  same  to  be  true,  and  do  also  adjudge  the  place     Watford. 

of  the  last  legal  settlement  of  the  said  Maria  Lewis  to  be 

in  the  said  parish  of  W.  in  the  said  county  of  H.     These 

are,  therefore,  in  her  Majesty's  name,  to  authorise  and 

to  require  you  the  said  overseers  of  the  poor  of  the  said 

parish  of  St  J.  at  H.,  or  some  proper  person  or  persons 

to  be  employed  by  you,  to  remove  and  convey  the  said 

Maria  Lewis  from  and  out  of  your  said  parish  of  St.  J. 

at  H.  to  the  said  parish  of  W.,  and  her  deliver  unto  the 

overseers  of  the  poor  there,  or  one  of  them,  together 

with  this  our  order,  or  a  true  copy  hereof,  who  are  here* 

by  required  to  receive  and  provide  for  her  according  to 

law.    Griven  under  our  hands  and  scab,  at  Hackney,  this 

1 1th  day  of  December,  1844. 

"  JosiAH  Wilson,  (l.  s.) 
"  C.  B.  Stutfield,  (l.  8.)" 

The  examinations  on  which  the  said  order  was  made, 
after  setting  out  the  captions,  were  as  follows : — 

Maria  Lewis  on  her  oath  saith,  that  she  does  not  know 
theplaoe  of  legal  settlement  of  her  saidkte  husband,  James 
Lewis,  deceased.  That  she  never  was  bound  an  appren- 
tice, or  hired  as  a  yearly  servant,  or  did  any  act  to  gain  a 
settiement  in  her  own  right.  That  she  has  now  actually 
become  chargeable  to,  and  been  relieved  by  the  parish 
of  St.  John  at  Hackney,  in  the  county  of  Middlesex,  for 
several  weeks  last  past,  witii  money  and  bread,  and  with 
one  shilling  on  the  day  of  the  date  of  this  her  examina- 
tion. 

William  Butier,  of  &c.,  says,  that  the  said  Maria 
Lewis  was  bom  in  a  house  in  Farthing  Lane,  in  the 
parish  of  Watford,  in  the  county  of  Herts,  about  64 
years  ago,  which  her  father,  D.  Butier,  then  rented  there 
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1846.         *^^  resided  in,  and  paid  the  rent  thereof  to  D.  Ginger, 
J^'^TT^      then  of  Watford,  &c. 

The  Queen 

9.  Joseph  Dossett,  relieving  ofScer  of  the   Haokney 

Watfo&d.  Union,  in  the  county  of  Middlesex,  says,  that  the  said 
Maria  Lewis  is  chargeable,  and  has  been  relieved  by 
the  parish  of  St.  John  at  Hackney,  in  the  county  of 
Middlesex,  with  bread  and  money  for  several  weeks  last 
past,  and  with  one  shilling  on  this  1 1th  day  of  December, 
1844. 

The  grounds  of  appeal,  so  fiu*  as  they  rdated  to  the 
sufficiency  of  the  examinations  on  which  the  order  was 
made,  were, 

1.  That  the  examinations  on  which  the  sidd  order 
of  removal  was  made  are  bad,  defective,  and  insuffi- 
cient on  the  face  thereof  respectively,  and  fail  and 
omit  to  shew,  by  sufficient  statement  of  facts,  and  by 
proper  and  legal  evidence  of  such  facts,  that  the  said 
Maria  Lewis  was,  at  the  time  that  the  said  order  was 
made,  actually  chaigeable  to  your  said  parish  of  St 
John  at  Hackney. 

2.  That  the  said  examinations  are  also  wholly  insuffi- 
cient to  warrant  and  support  the  said  order,  inasmuch 
as  they  fail  and  omit  to  shew  that  the  said  Maria  Lewis 
ever  inhabited  in  our  said  parish  of  Watford  for  the 
space  of  forty  days  at  the  least,  so  as  to  gain  a  settle^ 
ment  there. 

3.  That  the  said  examinations  are  also  wholly  bad, 
defective,  and  insufficient^  to  warrant  and  support  the 
said  order,  inasmuch  as  they  contain  no  evidence  what- 
ever tending  to  shew  any  settlement  in  our  said  parish 
of  Watford  of  James  Lewis,  named  as  the  husband  of 
the  said  Maria  Lewis  in  her  said  examination,  or  that 
the  said  James  Lewis  ever  was  settled  in  our  said  pariah. 

4.  That  the  said  examinations  are  also  wholly  bad, 
defective,  and  insufficient  to  warrant  and  support  the 
siud  order,  inasmuch  as  they  fail  and  onut  to  shew  that 
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the  place  of  the  last  legal  settlement  of  the  said  James         ig46. 
Lewis,  mentioned  as  the  late  husband  of  the  said  Maria     xb»  Qubbit  ' 
Lewis  in  her  said  examination,  is  unknown  and  cannot    ,       v*        ^ 

Inhabitants  of 

be  ascert^med.  W^TioaD. 

When  the  appeal  came  on  to  be  heard,  the  appellants 
insisted  that  the  order  of  removal  ought  to  be  quashed 
on  account  of  the  insufficiency  of  the  examinations  on 
which  it  was  made,  as  pointed  out  in  each  of  the  above 
grounds  of  appeal  respectively.  The  court  of  quarter 
sessions  overruled  each  of  these  objections,  held  the  ex- 
aminations sufficient,  and  confirmed  the  order  of  removal 
subject  to  the  decision  of  the  Court  of  Queen's  Bench. 
The  appellants  also  insisted  that  the  order  of  removal 
was  bad,  for  not  shewing  on  its  &ce  that  it  was  made  on 
a  sufficient  complaint  by  parish  officers  having  authority 
to  complain  in  such  behalf.  The  sessions  overruled  this 
objection  also,  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench.  If  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  above  objections^  or  any  one  or 
noore  of  them,  ought  to  have  been  allowed  by  the  court 
of  quarter  sessions,  then  the  said  order  of  removal,  and 
the  order  of  sessions  confirming  the  same,  are  to  be  se- 
yerally  quashed ;  otherwise  the  same  are  to  stand  con- 
firmed. 

Prendergast^  in  support  of  the  order  of  sessions. — 
1.  The  evidence  of  the  pauper  and  the  relieving  officer, 
as  stated  in  the  examinations,  dan  leave  no  doubt  as  to 
sufficiency  of  the  statement  of  chargeability.  2.  An  ob- 
jection is  made  to  the  order  of  removal,  on  the  ground 
that  the  pauper,  being  removed  to  her  maiden  settlement, 
IB  described  as  widow,  and  nothing  is  stated  as  to  the 
settlement  of  her  husband.  The  case  of  Regina  v.  Bir^ 
mingham  (a)  furnishes  a  complete  answer  to  this  objec^ 
tion;  for  Lord  Dmmanf  C.  J.,  there  adopts  the  rule  laid 
down  in  Rex  v.  St  Mary  Beverley  (&),  that  it  is  suffi- 

(a)  Ante,  p.  283.  {h)  1  B.  &  Ad,  201. 
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1846.        cient  for  the  respondents  to  shew  a  primi  fade  case  of 
' — ^^""^       settlement  in  the  appellant  parish,  and  that  the  onus  of 

71111  QuBBIf 

V.  proof  that  the  pauper  was  not  settled  there  lies  on  the 

^wISIfmS.^'    appellants,     3.  Another  objection  is,  that  forty  days' 
residence  is  requisite  to  constitute  a  birth  settlemait; 
and  reliance  is  placed  on  the  words  of  the  13  &  14  Car.  2, 
c.  12,  s.  1,  which  enables  justices  to  remove  paupers  to  the 
j>arish  where  they  were  last  legally  settled,  **  either  as  a 
native,  householder,  sojourner,  apprentice,  or  servant,  for 
the  space  of  forty  days  at  the  least. '^     No  doubt  it  is  a 
possible  way  of  reading  the  statute  to  say,  that  the  forty 
days'  residence  should  apply  to  a  birth  settlement;  but 
it  has  always  been  read  otherwise.     A  person  seems  to 
have  had  a  right  to  remain  where  he  was  bom  under  the 
stats.  12  Eich.  2,  c  7,  and  1  Jac.  1,  c.  7.     In  1  Nolan 
268,  270,  273,  276  (4th  ed.),  resolutions  of  the  Judges 
of  assize  are  cited  to  that  effect;  and  in  p.  288,  aAer 
enumerating  those  cases  where  residence  is  necessary,  the 
author  goes  on  to  state :  "  The  place  where  the  inilivi* 
dual  is  born  is,  as  it  were,  pointed  out  by  nature,  and 
acknowledged  by  every  statute  which  regulates  the  sub- 
ject, as  one  in  which  he  is  accounted  settled  by  the  mere 
circumstance   of  birth."     In  4  Bum's  Justice,  409, 
(1845),  it  is  said,  '^  Birth  makes  a  good  settlement,  and 
the  labour  lies  on  them  where  it  was  bom  to  find  ano- 
ther."     [He  was  stopped  by  the  Court.] 

PashUy,  contnL — 1.  The  statement  that  the  pauper  is 
chargeable,  and  has  been  relieved  by  bread  and  money, 
is  not  of  itself  sufficient  without  an  allegation  of  inhabi- 
tancy. In  Regina  v.  Rotherham  (a),  the  Court,  making 
a  reasonable  intendment  in  favour  of  the  examinations, 
said,  that  inhabitancy  sufficiently  appegxed ;  but  in  a 
subsequent  case,  Regina  v.  St  Sepulchre  (^),  the  Court 
said,  they  would  make  no  intendment,  and  that  all  the 

{a)  3  Q,  B.  R.  776.  {h)  Ante,  Vol.  1,  p.  400. 
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requisite  facts  should  be  stated.    Chargeabilltj  does  not 
appear  here  more  than  it  did  in  Regina  y.  Bradford(a). 

2.  The  power  of  justices  of  the  peace  to  remove  pau- 
pers to  the  place  where  they  were  last  legally  settled,  is 
founded  on  the  13  &  14  Car.  2,  c.  12.  The  jurisdiction, 
previous  to  that  statute,  was  confined  to  vagrants,  and 
therefore  the  general  impression  which  seems  to  have  pre- 
vailed  on  the  subject  is  not  entitled  to  much  consideration. 
It  is  said  by  Btdler^  J.,  in  Rex  v.  Eriswell  (b),  that  the 
power  of  justices  is  founded  on  the  13  &  14  Car.  2,  c.  12. 
The  word  "  settled"  in  the  old  cases  only  means  the  plaee 
where  a  person  takes  up  his  place  of  residence.  The 
proper  rule  is  laid  down  by  Abbott^  C.  J.,  in  Rex  v.  Seoffh" 
Um-onrthe'HUl  (c) :  '^  The  authority  of  magistrates  to 
remove  paupers  ezists  only,  and  is  derived  from  the  ex- 
press provisions  of  an  act  of  Parliament ;  and,  in  a  new 
case,  the  best  mode  for  the  Court  is  to  form  their  judg- 
ment on  the  very  words  of  the  act."  The  language  of 
the  statute  of  Charles  is  at  least  ambiguous ;  and  adopt- 
ing a  strict  grammatical  construction,  the  words  ^^  forty 
days"  are  as  well  applicable  to  the  word  ^^  native"  as  to 
"apprentice  or  servant"  [jBrfe,  J. — Then  what  benefit 
does  a  native  get  more  than  a  sojourner  for  forty  days  ?] 
The  statute,  being  in  derogation  of  the  liberty  of  the 
subject,  should  receive  from  the  Court  a  strict  construc- 
tion. 

3.  The  objection  to  the  order  is  not  the  same  as  in 
Meginav.  Birmingham  {d).  The  pauper  is  described  in 
the  order  as  widow ;  and,  according  to  the  case  of  Rex 
Y.  Rudgeky  (e),  if  it  is  confirmed,  it  is  conclusive,  not 
only  as  to  her  settlement,  but  as  to  that  of  her  husband 
also.  It  should  have  appeared  on  the  order  that  the 
pauper  was  removed  to  her  maiden  settlement,  otherwise 


1846. 
Thb  Qubbn 

0. 

Inhabitants  of 
Watford. 


(a)  Ante,  p.  830. 

(b)  3  T.  B.  707. 
(e)  2  B.  &  A.  162. 


(d)  Ante,  p.  288. 

(e)  8  T.  R.  620. 
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1846.        the  ooDsequence  of  confirming  the  order  will  be,  to  throw 
Thb  Qubbn    ^^  ^^^  appellant  pAiiah  all  the  legal  results  of  the  hns- 
?'  band  of  the  pauper  being  settled  in  their  parish,  whereas 

Watford,     no  investigalion  as  to  his  settlement  has  been  made. 

4.  The  order  is  also  bad,  for  not  shewing  that  a  com- 
plaint was  made  by  parish  officers  having  authority  to 
make  a  complaint.     [Cokridffey  J. — Does  it  appear  that 
this  objection  is  taken  in  the  grounds  of  appeal  ?]     The 
sessions  have  reserved  the  point  for.  the  opinion  of  the 
Court,  which  they  have  power  to  do.     [Lord  Demumf 
C,  J. — They  only  say  they  overruled  the  objection.] 
The  objection  appearing  on  the  face  of  the  order,  a  se- 
parate amplication  might  be  made  for  the  purpose  at 
quashing  the  order.     The  statute  of  Chaiies  requires, 
in  the  case  of  a  parish,  that  the  complaint  should  be  made 
by  the  churchwardens  and  overseers,  and  a  compkunt 
by  overseers  alone  is  bad.     In  Rex  v.  Fairfax  (a),  an 
order,  under  the  43  Eliz.  c  2,  for  binding  out  an  appren- 
tice>  made  by  the  overseers,  was  held  informal,  be- 
cause the  churchwardens  were  not  mentioned.    In  Be- 
gina  v.  The  Justices  of  Cambridgeshire  (i),  a  notice  of 
application  for  an  order  of  miuntenance  under  the  4  &  5 
WilL  4,  c.  76,  s.  73,  was  held  bad,  which  was  signed  by 
the  two  overseers  of  a  parish  which  had  also  two  church- 
wardens.    In  Ex  parte  Hamley  (c),  it  was  held,  that  the 
guardian  of  a  township  under  Gilbert's  Act,  when  be 
signs  a  document  by  virtue  of  his  office,  must  describe 
himself  as  such  guardian,  and  it  is  not  sufficient  that  he 
should  sign  under  the  general  description  of  overseer. 

Lord  Dbnman,  C.  J. — It  appears  to  me  that  none 
of  these  objections  raised  by  these  grounds  of  appeal  can 
prevail.  The  first  is,  that  the  examinations  do  not 
shew,  by  sufficient  statement  of  facts,  and  by  proper 


(a)  8  Mod.  270.  (6)  7  A.  &  E.  480. 

(c)  1  D.  &  L.  673. 


i 


MICHAELMAS  TERM,  10  YICT.  467 

and  l^al  evidence  of  those  facts,  that  the  pauper,  at         1346. 
the  time  the  stud  order  was  made,  was  actually  charge-     ^  ^ 
able  to  the  said  parish  of  St.  John  at  Hackney.     I  think,  y* 

that,  applying  the  rules  of  common  sense  and  the  ordi-  Watfobd. 
nary  rules  of  construction  to  this  ground  of  appeal,  we 
cannot  fail  to  read  it  as  stating  only  that  the  appellants 
treat  the  examination  as  imperfect,  because  the  fact  of 
chaigeability  does  not  sufficiently  appear.  If  they  had 
meant  to  contend  that  the  pauper  could  not,  on  the 
fiicts  stated,  be  chargeable  to  the  removing  parish,  be- 
cause residence  in  it  did  not  appear,  that  would  have 
been  a  different  objection  altogether,  and  ought  to  have 
been  so  stated.  It  is  very  important  that  it  should  be 
well  understood  that  parties  go  to  trial  on  the  issues 
raised  by  the  objections  taken  in  the  grounds  of  appeal, 
and  on  them  alone.  If  they  are  defective,  they  may  be 
abandoned  and  others  obtained ;  but  it  is  essential  that 
each  party  should  know  the  exact  points  which  they 
come  to  the  sessions  to  try ;  and  it  would  be  unfair  and 
unjust,  after  specially  pointing  out  objections  to  the 
examination,  and  so  directing  attention  to  them,  to  at- 
tempt to  catch  the  respondents  by  objections,  which  the 
grounds  of  appeal,  by  fair  interpretation,  do  not  dis- 
close. The  next  objection  is,  that  it  does  not  appear 
in  the  examination  that  the  pauper  ever  inhabited  for 
forty  days  in  the  appellant  parish,  to  which  die  is  re- 
moved as  her  birth  settlement.  That  raises  the  ques* 
Uon,  whether  forty  days'  residence  is  requisite  to  con- 
stitute such  a  settlement  under  the  13  &  14  Car.  2, 
which  recites  ^'  that,  by  reason  of  some  defects  in  the 
law>  poor  people  are  not  restrained  from  going  from  one 
parish  to  another,  and  therefor^  do  endeavour  to  settle 
themselves  in  those  parishes  where  there  is  the  best 
atock,  ftc.;"  and  then  enacts,  that  justices  of  the  peace, 
within  forty  days  after  any  such  person  or  persons  com- 
ing so  to  settle  as  aforesaid,  shall  have  power  by  their 
warrant  to  remove  such  person  or  persons  to  the  place 
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1846.        where  he  or  thej  were  last  legally  settled,  '*  either  as  a 
"    z^  /'      native,  householder,  sojourner,  apprentice,  or  servaat, 
V.  for  the  space  of  forty  days  at  the  least."    It  has  been 

Wattobd.  contended,  that  the  forty  days'  residence  applies  as  wdl 
to  the  word  **  native  "  as  to  the  others.  I  think  the  sta* 
tute  seems  to  recite  and  infer,  that  the  l^al  setttement 
may  be  as  a  native;  and  the  state  of  the  law  at  the 
time  of  the  passing  of  the  act  is  important ;  for  it  may 
be  fairly  presumed  to  have  been  known  to,  and  con- 
templated by  the  framers  of  it,  that  all  the  previoos 
statutes  on  the  subject  directed  paupers  to  go  to  thdr 
place  of  birth.  That  of  itself  has  been  held  to  confer  a 
settlement  both  before  and  since  the  statute  of  Charies; 
and  it  never  was  thought  necessary  to  append  a  resi- 
dence of  forty  days  as  one  of  its  imrredients.  The  tm- 
ditionary  view  of  the  case,  referredTL  argument,  «h1 
admitted  by  all  who  have  ever  attended  sessions,  that 
birth  alone  constitutes  a  legal  settlement,  is  fully  war- 
ranted, if  not  actually  implied  by  the  language  of  the 
statute.  The  third  objection  is,  that  no  settlement  of 
the  husband  in  the  appellant  parish  is  shewn,  or  that  his 
settlement  is  imknown.  That  depends  on  whether  the 
case  of  Rtgina  v.  Birmingluzm  (a)  was  rightly  decided, 
the  authority  of  which  does  not  appear  to  be  disputed, 
that  an  inquiry  can  be  made  into  the  maiden  settlement 
of  the  wife  without  shewing  that  inquiries  have  been 
made  as  to  the  settlement  of  the  husband ;  but  Mr. 
Pashley  raised  an  ingenious  argument  from  the  case  of 
Rex  V.  Rudgeley  (i)»  that  an  order  removing  a  woman  as  a 
widow  would  be  evidence  hereafter  as  to  the  settlement 
of  the  husband.  Perhaps  to  that  it  might  be  answered, 
that  if  it  be  evidence  of  the  husband's  settlemeot,  it 
raises  some  presumption  that  he  was  settled  in  the  ap- 
pellant parish ;  so  that  the  justices  would  be  right  in 
removing  to  it.     Both  parties  are  interested  in  ascer- 

(a)  Ante,  p.  283.  (ft)  8  T.  B.  620. 
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tuning  the  settlement  of  the  husband;  and  it  would 
not  be  worth  while  for  the  appellants  to  dispute  the 
present  order  for  the  purpose  of  shewing  the  hus- 
band's settlement  to  be  in  their  parish.  But  without 
resorting  to  any  such  answer,  it  is  sufficient  to  say 
that  I  think  the  inference  suggested  cannot  be  draiini 
from  the  mere  fact  that  she  is  described  as  a  widow, 
and  removed  to  Watford.  I  think,  therefore,  that 
the  examinations  are  sufficient,  and  that  it  is  not  ne- 
cessary to  go  any  further  in  respect  of  the  husband's 
settlement,  as  the  wife's  was  ascertained  to  be  there 
without  contradiction,  and  that  is  sufficient  to  justify 
her  removaL  The  last  objection  is,  that  the  complaint 
was  not  made  by  parieh  office™  having  authority  to 
make  it.  The  stat  13  &  14  Car.  2  says,  that  the 
complaint  may  be  made  by  the  churchwardens  or  over- 
seers of  the  poor  of  any  parish ;  and  therefore  it  is 
quite  dear  that  either  one  body  or  the  other  could  make 
this  complaint. 


469 

1846. 
Tbb  QviBir 

V. 

InhabltanU  of 
Watvobd* 


CoLEBiDOE,  J.,  concurred. 

WiGHTMAN,  J. — The  only  difficulty  I  had  was  on  the 
last  point,  which  has  been  removed  by  reference  to  the 
Stat  13  &  14  Car.  2,  c.  12,  s.  1,  where  the  words 
are,  ^'churchwardens  or  overseers;"  and  therefore  a 
complaint  made  by  either  body  will  be  sufficient 

Erle,  J. — I  am  of  the  same  opinion.  If  it  had  been 
necessary,  I  should  have  wished  that  it  should  have  been 
considered  whether  a  complaint  by  the  overseers  would 
not  imply  and  include  the  churchwardens  also  (a). 

Order  of  sessions  confirmed. 


(a)  See  4  &  6  Will.  4,  c.  76,  s.  109  (Interpretation  clause 
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Nov,  Vlik, 

The  clergy- 
man of  a  parish 
in  which  a 
lunatic  is  liv- 
ing, who  has 
had 


In  the  Matter  of  Shuttleworth. 

X  HIS  was  a  rule  for  a  habeas  corpus  to  bring  up  the 

pergon  of  Martha  Elizabeth  Rhoda    Shuttleworth,  a 

lunatic^  in  the  custody  of  Dr.  Millingen,  the  keeper  of  a 

opportoni-  private  lunatic  asylum^  called  York  House,  Batteraea, 

ties  of  obserr-      _.  «_.-.._ 

ing  hiF  con- 
duct, is  compe- 
tent to  issue  an 
order,  under 
the  8  &  9  Vict, 
c.  100,  s.  45, 
for  his  admis- 
sion into  an 
asylum,  and 
detention  there. 

In  such  an 
order,  it  is  not 


for  the  purpose  of  having  her  discharged 

The  return  of  Dr.  Millingen  to  the  writ  stated,  that  the 
cause  of  M.  E.  R.  Shuttleworth  being  delivered  into  his 
custody  and  detained  there  was,  that  the  said  M.  £.  B. 
S.  then  was,  and  ever  since  has  been,  and  still  is,apeiBOii 
of  unsound  mind,  memory,  and»  underBtanding,  and  in- 
capable of  governing  herself  or  her  property,  or  managing 
imperative  tiiat  her  affiurs,  and  unfit  and  unsafe  to  be  at  large.  That  at 

all  the  particu- 
lars enume- 
rated in  the  ap- 
pendix (Sche- 
dule B)  to  the 
form  of  the 
order  for  re- 
cdTing  a  luna- 
tic into  an 
asylum  should 
be  set  out,  if 
the  act  is  sub- 
stantially com- 
plied with. 

The  form  of 
a  medical  cer- 
tificate given  in   Degree  of  relatioiuahlp  (if  any) 


the  time  the  said  M.  E.  B.  S.  was  received  into  custody, 
he  received  with  her  an  order  for  her  reception,  under 
the  hand  of  J.  C.  Bowlatt,  which  order  was  as  foOows: 


'^  I,  the  undersigned,  hereby  request  you  to  recdre  M.  £. 
Rhodes,  a  person  of  unsound  mind,  as  a  patient  into  your  honBe. 
Subjoined  is  a  statement  reBpectiug  the  said  M.  £.  R. 
(Signed)        J.  C.  Rowlatt,  M.  A., 

Assbtant  Minister  of  St.  Peter's,  Pimlieo. 

» 

(Place  of  abode)  36,  Lower  Belgrave  Street 

"  As  clergyman  of  the  pariah, 
finding  her  in  a  most  de- 
plorable and  indecent 
^     dition. 


or  other  circumstances  of  con-* 
nexion  with  the  patient 


Name  of  patient,  with  christian  i     ^     ,     ^,.    ,    ,     ,    , 
name  A  length        .        .        /  *^*'*  Eliabeth  Rhoda. 

Sex  and  age        ....    Female. 


Schedule  C  is 
directory  only, 
and  an  eqai- 
Talsnt  will 
'suffice. 

A  general 
statement  in  a 
certificate,  that 
a  lunatic  "la- 
bours under 

deloflioni  of  rarioua  kinds,  and  is  dirty  and  indecent  in  the  extreme,"  is  a  sufliaent  ttate- 
ment,  within  the  meaning  of  sect.  46,  of  the  hcX  from  which  a  medical  man  formi  hisopiiuoo 
of  existing  insanity.  So,  also,  is  his  statement,  that  he  forms  his  opinion  "  from  coDTcni- 
tions  "  with  the  lunatic,  without  describing  their  purport. 

Per  Erie,  J.:  The  prohibition  in  the  45th  sect,  of  me  8  &  9  Vict.  c.  100,  as  to  reednng 
insane  persons  into  licensed  houses  or  hospitals  without  such  medical  certificates  u  the  act 
requires,  is  not  general,  but  relates  only  to  the  keepers  of  licensed  houses,  &c. ;  the  ooo- 
finement  of  lunatics  in  aU  other  cases  being  left  as  it  was  at  common  law. 


} 


Whether  found  Innatio  by  inqiu- 
sitiony  and  date  of  commission 


Shuttlb* 

WORTH. 
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Married,  single,  or  widowed        .    Single.  1846. 

Condition  of  life,  i^id  previous i  Derives  her   income  firom  a       ^"  v     ■" 

occupation  (if  any).        .         J       settlement  upon  her.  rJ^J^ 

Previous  place  of  abode       .        .    Upper  Eaton-street,  Pimlico. 
Religious  persuasion,  so  &r  as 

known     .        .        •        • 
Duration  of  existing  attack 
Whether  first  attack 
Age  (if  known)  on  first  i^ttack    . 
Whether  subject  to  epilepsy  ' 
Whether  suicidal  or  dangerous  i 

to  others  ...        J 

Previous  places  of  confinement, -i 

(ifany)   .        .        .        .        / 

} 

Special  circumstances  (if  any)-^ 

preventing  the  patient  being  I 

examined,  before  admission,  se-  y 

parately  by  two  medical  prac-  I 

titioners  •        •        .        .J 

Special   circumstances  (if  any)  -%  Being  constantly  watched  by 

preventing  the  insertion  of  any  >     an    attendant    whom    she 

of  above  particulars         •        .  i      fears. 

J.  C.  Rowlatt. 
Dated,  &c. 

To  Messrs.  Perkin  &  Millingen, 

Proprietors  of  York  House,  Battersea." 

The  return  then  stated,  that,  together  with  the  lunatic, 
two  medical  certificates  had  been  received  by  Dr.  Mill- 
ingen.    The  certificates  were  as  follows : — 

'^  I,  Thomas  Willmott^  being  a  surgeon  and  apothe*- 
cary  duly  qualified,  hereby  certify  that  I  have  this  day, 
separately  from  any  other  medical  practitioner,  visited 
and  personally  examined  M.  E.  R.,  the  person  named  in 
the  accompanying  statement  and  order,  and  that  the 
said  M.  E.  S..  is  a  person  of  unsound  mind,  and  a  proper 
person  to  be  confined ;  and  that  I  have  formed  this  opin- 
ion from  the  following  fact,  namely,  that  she  labours 
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1846.  wnder  deliuiafu  of  various  kindsy  and  that  she  is  dirty  and 

*"    -     "  indecent  in  the  extreme. 

Shut^..  "  Thomab  Willmott, 

WORTH.  «  17,  Upper  Eaton-street" 

The  second  certificate  followed  the  same  form  as  the 
other,  concluding  thus : — '^  and  that  I  have  formed  this 
*  rsi  1      opinion  from  the  *  following  liael  canversaiian  I  have  had 
this  day  with  the  said  M.  E.  K. 

"  William  Griffith, 
**  Dated,"  &c.  "  .HI,  Lower  Belgravenstreet" 

The  return  then  stated  the  identity  of  Martha  Eliza* 
beth  Rhoda  Shuttleworth  with  the  Martha  Elizabeth 
Rhodes  inentioned  in  the  certificate. 

Parry  now  moved  that  the  lunatic  might  be  dia- 
charged  (a). — The  order  by  which  the  lunatic  was  placed 
in  confinement  purports  to  be  made  under  the  provifflona 
of  the  8  &  9  Vict.  c.  100,  ss,  44,  45,  but  is  defective, 
because  it  omits  to  state  various  particulars  required  by 
the  act  The  45  th  section  declares,  that  *^  no  person  shall 
be  received  into  or  detained  as  a  lunatic  in  any  hospital 
without  an  order  under  the  hand  of  some  person,  accord- 
ing to  the  form,  and  stating  the  particulars  required  in 
Schedule  B  annexed  to  the  act"  (&) ;  but  on  referring  to 

(a)  This  motion  had  been  c.  100,  enacts,  that  no  penon, 
first  made  the  day  before  in  (not  a  pauper),  whether  bang 
the  Bail  Court,  before  Patteson^  or  represented  to  be  a  lunadc, 
J.,  who  thought  the  second  cer-  ....  shall  be  received  into  or 
tificate  defective  for  not  stating  detained  in  any  licensed  house, 
axijfact^  and  that  some  answer  and  no  person  (not  a  pauper) 
should  have  been  given  to  each  shall  be  received  into  or  de- 
of  the  particulars  in  the  form,  tained  as  a  lunatic  in  any  hoa- 
and  the  special  circumstances  pital,  without  an  order  under 
preventing  better  answers  stat-  the  hand  of  some  person  se- 
ed at  the  end;  but  desired  to  cording  to  the  form,  and  stat- 
have  the  case  referred  to  the  ing  the  particulars  required  in 
full  Court.  schedule  B  to  this  act  annex- 

(b)  Sect  45  of  8  &  9  Vict,    ed,  nor  without  the  medical  cer- 
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the  aehedule,  it  appears  that  many  of  these  have  not  been 
noticed,  nor  is  any  reason  given  why  they  have  been 


tificatefl  aocordiog  to  the  form 
of  Schedule  C,  annexed  to  this 
act,  or  of  two  physicians,  sur- 
geons, or  apothecaries,  who 
shall  not  be  in  partnership,  and 
each  of  whom  shall,  separately 
from  the  other,  have  personally 
examined  the  person  to  whom 
it  relates,  not  more  than  seven 
clear  days  previously  to  the 
reception  of  such  person  into 
such  house  or  hospital,  and 
shall  have  signed  and  dated  the 
same  on  the  day  on  which  such 
person  shall  have  been  so  exa- 
mined; and  every  person  who 
shall  receive  or  detain  any  such 
person  in  any  such  house  or 
hospital  as  aforesaid,  without 
such  order  and  medical  certifi- 
cates as  aforesaid,  and  any  phy- 
aclan,  surgeon,  or  apothecary, 
who  shall  knowingly  sign  any 
such  medical  certificate  as  afore- 
said, which  shall  untruly  state 
any  of  the  particulars  required 
by  this  act,  shall  be  guilty  of  a 
misdemeanor.  Sect.  46  enacts, 
that  every  physician,  surgeon, 
or  apothecary,  signing  such  cer- 
Uficate,  shall  specify  therein 
any  fact  or  facts,  whether  aris- 
ing from  his  own  observation, 
or  from  the  information  of  any 
other  person,  upon  which  he 
has  formed  his  opinion,  that 
the  person  to  whom  such  cer- 
tificate relates  is  a  lunatic  or 
an  insane  person,  or  an  idiot, 
or  a  person  of  unsound  mind. 

Schedule  B  contains  a  form  of 
order  for  the  reception  of  a  pri- 
vate patient: — 

TOL.  n. 


^'  I,  the  undersigned,  hereby 
request  you  te  receive  A.  B., 
a  lunatic,  [or  an  insane  person, 
or  an  idiot,  or  a  person  of  un- 
sound mind]],  as  a  patient  into 
your  house,  [or  hospital.]]  Sub- 
joined is  a  statement  respecting 

the  said  A.  B. 

Signed, 
riame. 

Occupation  (if  any). 

Place  of  abode. 

Degree  of  relationship,  (if 
any),  or  other  circumstances  of 
connexion  with  the  patient. 

Name  of  patient,  with  Chris- 
tian name  at  length. 

Sex  and  age., 

Married,  single,  or  widowed. 

Condition  of  life,  and  pre- 
vious occupation,  (if  any). 

Previous  place  of  abode. 

Religious  persuasion,  so  far 
as  known. 

Duration  of  existing  attack. 

Whether  first  attack. 

Age  (if  known)  on  first  at- 
tack. 

Whether  subject  to  epilepsy. 

Whether  suicidal  or  danger- 
ons  to  others. 

Previous  place  of  confine- 
ment (if  any). 

Whether  found  lunatic  by 
inquisition,  and  date  of  com- 
mission. 

Special  circumstances  (if  any) 
preventing  the  insertion  of  any 
of  above  particulars. 
Signed, 

Name. 

Dated,  &c. 

Directed  to,  &c." 

K  K  N.  S.  C. 


1846. 


lure 

SHUTTIrB- 
WORTH. 


WORTH. 
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1815^        omitted.     [Cokridffey  J. — Many  of  the  questio&B  con- 
'^T^'     ^      tained  in  the  schedule  seem  to  be  such  as  would  be  un- 

inre 

Shuttlx-  derstood  only  by  medical  men.]  That  is  so ;  and  the 
intention  of  the  Legislatiure  seems  to  be  to  prevent  pei> 
sons  who  are  not  conversant  with  cases  of  lunacy  from 
making  such  orders.  All  the  questions,  therefore,  given 
in  the  schedule  should  be  answered  or  satisfactory  rear 
sons  stated  why  that  has  not  been  done.  It  may  well 
be,  that  if  inquiries  had  been  made,  further  informatkm 
would  have  been  obtained  so  as  to  enable  the  blanks  to 
to  be  filled  up. 

Secondly,  The  certificates  are  defective,  because  they 
do  not  comply  with  the  46th  section,  in  staling  ^^any 
fact  or  fistcts"  upon  which  the  opinion  of  the  medical  men 
has  been  formed.    A  statement,  that  a  person  is  '^  labour- 
ing under  delusions  of  various  kinds,  and  is  dirty  and 
indecent,"  is  rather  a  conclusion  drawn  from  &ct8  than 
facts  themselves.     [^Cokridffey  J. — Are  we  to  be  judges 
whether  a  medical  man  has  come  to  a  right  conclusion? 
Suppose  he  had  formed  his  opinion  from  gross  dirtiness 
alone,  could  we  say  that  he  could  not  do  so  ?]     Even  if 
the  former  certificate  is  held  good,  the  second  cannot  be 
sustained,  because  it  does  not  follow  the  form  given  in 
the  act.  Schedule  C.     These  certificates  are  vaUd  only 
by  virtue  of  the  act,  and  therefore  cannot  travel  out  of 
the  prescribed  form.     Here  the  words  *^  following  fact" 
in  the  form  are  struck  out,  and  something  else  substituted 
which  does  not  amount  to  a  statement  of  particular  fiu^ 
Jn  Inre  Fell{a)y  it  was  held  that  a  statement  that  the 
patient  ^^  has  a  general  suspicion  of  the  notions  of  every 
person,"  was  an  insufiScient  statement  of  facts,  on  which 
the  opinion  of  insanity  had  been. formed.     [^CoJeridgej 
J. — Your  motion  is^  that  the  lunatic  should  be  discharg- 
ed, and  you  argue  on  the  assumption,  that,  if  we  are  sa- 


(a)  3  D.  &  L.  373. 
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tisfied  that  there  are  some  defects  in  form,  we  should  at  1846. 
once  order  her  discharge.  That,  however,  I  am  very  j^  ^ 
fiur  fiom  admitting.  Suppose  the  person  were  really  here  ^^™*" 
before  us»  as  she  is  presumed  to  be,  and  raving  mad, 
¥rould  it  be  right  for  us  to  let  her  loose  on  the  world 
because  of  some  informality  in  her  confinement  ?]  Any 
person  unlawfully  or  informally  confined  is  ^ititled  to 
be  liberated.  In  the  case  supposed,  a  lunatic  if  discharged 
mi^t  again  be  immediately  given  into  safe  custody  in  a 
more  formal  manner.  If  this  be  not  so,  then  no  formal 
objections  can  be  taken.  [Erie,  J. — The  act  provides  a 
safeguard,  by  enacting,  that  any  person  shall  be  guilty  of 
a  misdemeanour  if  he  shall  admit  or  detain  a  lunatic  in 
any  licensed  house  or  hospital  without  a  proper  order 
and  medical  certificates.] 

Lord  Denman,  C.  J. — I  think  that  the  only  difficulty 
in  this  case  arises  from  the  doubts  in  my  Brother  Patte- 
son's  mind.  His  opinion  is  one  to  which  the  utmost 
deference  is  due ;  but  still,  being  called  on  to  decide,  we 
must  now  pronounce  an  independent  judgment.  The 
case  appears  to  me  entirely  unexceptionable.  It  is  clear 
that  there  would  be  no  security  for  the  public,  and  n<Hie 
for  the  unfi^rtunate  persons  who  are  the  objects  of  this 
act  of  Parliament,  unless  there  were  a  particular  adminis- 
tration of  it  applicable  in  their  case,  which  is  in  itself 
entirely  peculiar.  In  a  former  state  of  tilings,  oppres- 
sion was  often  practised  on  these  unfortunate  persons  by 
those  who  had  an  interest  in  confining  them ;  and  several 
acts  of  Parliament  were  passed  for  tb^  protection.  The 
3  &  4  Will.  Ay  the  last  of  these  acts,  was  found  not  to 
have  a  satisfactory  operation.  A  later  act  was  therefore 
passed,  providing  fi>r  many  things,  in  a  spirit  of  the  ut- 
most care  and  tenderness,  for  tlie  protection  of  lunatics, 
in  every  vray  in  which  it  was  possible  to  make  such  pro- 
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1846.        viBioii.     Witli  regard  to  the  safety  of  the  public,  it  was 

j^  provided  that  those  who  should  make  a  oertun  dedara- 

Shvttlb.     tion  as  to  the  state  of  these  persons^  should  have  power 

WORTH 

to  issue  an  order  for  their  detention.  No  one  in  parti- 
cular is  required  to  do  this,  but  he  must  be  one  who  has 
had  opportunity  of  knowing  the  state  of  those  persons 
respecting  whom  he  has  made  the  declaration ;  for  it  is 
not  dependent  on  the  particular  character  of  the  person 
Tnftl"Tig  the  declaration  whether  he  could  issue  the  order, 
but  his  right  to  issue  it  depends  upon  his  opportunity 
of  judging  and  on  his  use  of  that  opportunity.  There 
could  be  nothing  more  proper  than  the  conduct  of  the 
clergyman  of  the  parish  in  this  case,  where  he  found  a 
person  in  such  a  state  that,  with  a  view  to  the  protection 
and  advantage  of  that  person  herself,  it  was  necessary 
she  dbould  be  confined.  But,  then,  it  was  said  that 
the  act  of  Parliament  was  peculiar  in  its  terms,  and  that 
these  terms  must  be  exactly  observed,  and  that  no  per- 
son could  have  a  right  to  send  another  to  an  asylum  un- 
less the  order  contained  all  the  particulars  which  were 
set  forth  in  a  form  of  order  contained  in  the  act 

The  question  that  first  presents  itself  is,  whether  the  re- 
quisite statements  do  or  do  not  sufficiently  appear  in  this 
order.  In  my  opinion  they  do.  The  statement  with  re- 
spect to  the  religion  of  the  lunatic  was  made  to  the  fiill 
extent  of  the  knowledge  of  the  person  who  made  it  He 
said  she  had  no  religious  opinions  or  belief  that  he  knew 
of,  and  this  appeared  to  be  all  that  it  was  possible  for  him 
to  say.  Then,  with  respect  to  the  statement  of  the  pi^ 
vious  history  of  the  person,  there  was  a  reasonable  and 
sufficient  excuse  given  for  not  going  into  the  minute  par- 
ticulars of  that  history.  And  if  one  person  had  long  ex- 
ercised a  particular  influence  over,  the  deranged  mind  of 
another,  it  was  impossible  to  expect  that»  in  all  respects 
whatever,  a  third  party  should  be  able  to  give  a  minute 
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account  of  the  former  history  of  the  deranged  person.  1946* 
In  this  instance  it  would  be  particularly  difficulty  for  she  ^""^"^ 
stated  that  she  was  in  a  constant  state  of  alarm  from  one  Sbuttlb- 
unceasingly  watching  her.  As  to  the  first  certificate, 
the  language  of  the  46  th  section  gives  the  form  of  it» 
and  the  previous  section  enacts,  that  any  such  certificate 
shall  contain  certain  particulars.  These  provisions  are 
more  directory  than  essential,  and  they  are  sufficiently 
complied  with  if  parties  state  all  that  they  have  been 
enabled  to  know  of  the  state  of  the  persons  with  respect 
to  whom  they  are  about  to  put  the  act  in  force.  Then, 
as  to  the  first  certificate,  it  states  that,  in  Dr.  Millingen's 
opinion,  this  woman  required  to  be  put  under  the  care 
of  some  one,  for,  he  says,  she  laboured  under  various 
delusions,  and  was  dirty  and  indecent  in  the  extreme. 
It  is  monstrous  to  expect  that  all  the  particulars  of  these 
delusions,  of  this  dirtiness  and  indecency,  should  be 
stated.  Many  things  might  be  considered  by  some  per^ 
sons  as  delusions  to  which  others  would  not  give  the 
same  character.  That  would  depend  on  mere  difference 
of  opinion.  Questions  in  Courts  of  justice  nught  arise 
on  such  statements,  which  questions  are  now  by  this  act 
of  Parliament  referred  to  the  decL<«ion  of  persons  skilful 
in  such  matters.  It  is  enough,  if  these  skilful  persons 
state  that  what  they  deem  to  be  deludons  existed,  for 
among  them  the  nature  of  such  delusions  is  well  under- 
stood The  latter  clause  of  the  certificate,  that  the 
lunatic  was  dirty  and  indecent  in  the  extreme,  is  it- 
self sufficient  to  indicate  the  existence  of  a  delusion 
which  put  her  into  a  state  to  require  protection,  and 
the  statement  of  the  particulars  of  this  delusion  might 
be  such  as  only  to  disgust  all  that  read  them,  without 
giving  any  value  to  the  paper  which  contained  them. 

Tlie  second  certificate  does  not  quite  follow  the  act  of 
Parliament     This  is  to  be  regretted.    K  it  had,  the 
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1846.         question  raised  might  have  been  avoided.     Stilly  if  it 
^"^^ — '      states  what^  in  substance,  is  equivalent  to  the  form  given 

In  re 

Shuttle-  in  the  act,  it  is  sufficient.  None  of  these  certificateB 
are  final.  The  object  of  them  is  only  to  put  things  in  a 
train  of  inquiry;  and,  with  respect  to  the  nature  of  the 
facts  to  be  stated,  the  object  was  to  point  out  the  sources 
from  which  they  were  derived,  so  as  to  make  that  in- 
quiry the  more  easy,  and  not  to  enter  into  particoLurs 
on  which  those  who  read  them  might  not  be  able  to 
form  any  satisfactory  opinion.  It  seems  to  me,  that  in 
those  respects  the  certificate  has  substantially  complied 
with  all  that  was  required,  and  is  therefore  a  good  cer- 
tificate. But  I  may  go  further,  and  say,  that  if  the 
Court  was  of  opinion  that  the  unfortunate  person  m  still 
in  anyway  dangerous,  it  would  not  set  aside  the  oertifi- 
cate  upon  matter  of  mere  form.  Indeed,  the  Court 
could  not  set  aside  the  certificate ;  it  has  no  power  to  do 
so ;  it  could  only  set  the  person  at  liberty.  But  the 
Court  would  not  be  justified  in  setting  at  liberty  a  per- 
son still  in  such  a  state  as  to  be  dangerous  to  the  public 
or  to  herself.  It  might  be  said  that  we  could,  imme- 
diately after  doing  so,  order  her  fresh  arrest,  as  a  matter 
of  necessary  safety  to  herself  and  others ;  but  why  do 
we  possess  this  power  ?  Because  the  public  peace  might 
be  endangered  by  her  discharge.  Is  it  not  better  that 
this  person  should  remain  in  custody,  to  be  examined 
and  dealt  with  by  the  competent  authorities  del^ated 
under  the  Great  Seal  ?  It  seems  to  me  that  the  Court 
would  be  abusing  the  very  name  of  liberty  if  it  said  in 
this  case,  "  Let  this  woman  be  restored  to  liberty,"  when 
it  could  only  be  a  curse  to  herself  and  others,  and  when 
those  who  ought  to  feel  most  anxious  for  her  welfare 
could  have  no  desire  but  that  the  restraint  on  her  should 
be  continued,  unless  it  could  be  shewn  that  that  re- 
straint was  in  its  nature  improper  or  injurious  to  the 
person  it  was  meant  to  protect. 
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CoLBRiDOE  and  Wiqhtman,  J&,  concurred.  1946. 

In  re 

Eblb,  J. — I  am  of  the  same  opinion  with  my  Lord,      Sbuttle- 

and  have  only  one  remark  to  add :   The  prohibition 

in  the  8  &  9  Vict  c.  100,  a.  45,  is,  that  no  person 

shall  be  received  into  licensed  houses  or  hospitals  unless 

with  proper  certificates.     This  seems  to  apply  only  to 

keepers  of  licensed  houses  or  hospitals,  who  are  declared 

to  be  guilty  of  a  misdemeanour  if  they  contravene  the 

rule,  and  not  to  refer  to  all  cases  of  lunatics  and  their 

confinement.    As  regards  them,  therefore,  generally,  and 

their  confinement,  the  rules  of  common  law  remain  as 

before  the  act 

Rule  discharged 


The  CjUEEN  V*  The  Inhabitants  of  Anderson.  Nw.  18<ft. 


0 


N  appeal  against  an  order  of  two  justices  for  the  re-  A  ground  of 
moval  of  James  Furber,  Mary  his  wife,  and  Frederick  blbh  a  settle- 
their  child,  from  the  parish  of  Lytchet  Minster  to  the  ™w!  sTmI^c.* 
parish  of  Anderson,  both  in  the  county  of  Dorset,  the  U » ••  ^'  '''*** 

*        ^  ...  *^**  ****  pauper 

Sessions  confirmed  the  order,  subject  to  the  opinion  of  bad  '*  for  many 
this  Court  on  the  following  case-     The  sixth  and  ma-  1832,'  i833, ' 
terial  ground  of  appeal  was  as  foUows :  wAi^Ae  office 

"  That  the  said  paupers  were,  at  the  time  of  grantm^t  ^^  assessor  and 

^     ^  ■  .  .        coUectorofUie 

the  said  order,  and  are  now,  legally  settled  in  the  parish  land  tax  and 
of  Chaldron  Herring,  in  the  said  county  of  Dorset,  by  iU*c.  H.,to 

which  said 
office  he  was  duly  and  legally  appointed,  and  during  which  years  be  was  an  inhabitant  and 
resident  in  C.  H." 

HM,  Ist^That  this  was  a  sufficient  statement  of  a  public  annual  office;  as  the  office  men- 
tioned, being  created  by  act  of  Parliament,  was  known  to  the  Court. 

2nd,  That  the  words  **  duly  and  legally  appointed ''  shewed  that  the  pauper  served  the 
office  for  himself  and  on  his  own  account. 

3rd,  That  residence  for  forty  days  sufficiently  appeared,  as  the  words  ''  during  which 
y«ar8  "  most  be  taken  to  mean  strictly  "  during  Me  whole  of  which  years." 
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1846. 
Thb  Qukvn 

V. 

Inhabitants  of 
Andbrson. 


reason  of  the  said  James  Furber  having,   for  many 
years,  to  wit,  the  years  1832, 1833,  and  1834,  and  after- 
wards, served  the  office  of  assessor  and  collector  of  tbe 
land-tax,  and  also  the  assessed  taxes  in  the  tithing  of 
Chaldron  West,  in  the  parish  of  Chaldron  Herring,  and 
to  which  said  office  he  was  duly  and  l^ally  appointed, 
and  during  which  years  he  was  an  inhabitant  and  resi- 
dent in  the  said  parish,  and  for  some  time  afterwards." 
At  the  trial,  the  respondents  called  the  pauper,  James 
Furber,  and  proved  a  settlement  in  the  appellant  pariah 
by  renting  a  tenement  from  the  year  1816  to  1823.  The 
appellants  proposed  to  cross-examine  the  pauper,  with  a 
view  to  the  proof  of  a  subsequent  settlement  obtained  by 
him  in  the  parish  of  Chaldron  Herring,  by  serving  the 
office  of  collector  of  the  land-tax  during  the  years  1832, 
1833,  and  1834,  in  the  said  parish  of  Chaldron  Herring,  as 
alleged  in  the  said  ground  of  appeal :  whereupon  it  was 
objected  by  the  respondents,  that  the  appellants  were  pre- 
cluded from  giving  any  evidence  of  such  settlement  by 
reason  of  the  insufficiency  of  the  statement  in  the  sud 
sixth  ground  of  appeal ;  inasmuch  as  it  did  not  set  forth 
that  it  was  a  public  annual  office  which  the  pauper  had 
served,  or  that  he  had  served  it  for  himself  and  on  his 
own  account,  and  inasmuch  as  it  did  not  appear  there- 
from that  he  had  resided  for  the  space  of  forty  days  in 
the  said  parish  of  Chaldron  Herring,  during  the  time  of 
his  serving  such  office  in  the  said  parish.     After  hearing 
arguments  on  both  sides,  the  sessions  held  the  objeo- 
tion  good,  but  permitted  the  appellants  to  prove,  and 
they  did  in  fact  prove,  that  the  pauper,  subsequently 
to  his  obtaining  a  settlement  in  the  appeUant  parish, 
gained  a  settlement  in  the  parish  of  Chaldron  Herring 
by  serving  the  office  of  collector  of  the  land-tax  therem 
during  the  years  in  the  sixth  ground  mentioned ;  that 
the  said  office  was  a  public  annual  office  to  which  he 
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was  duly  and  l^ally  appointed^  and  that  he  served  it       .  134^^ 
for  himself,  and  on  his  own  account*  and  that  he  resided    ^"^    z^ 

The  Qubsk 

in  the  parish  of  Chaldron  Herring  throughout  the  pe-  «. 

•    1       ^  1  •  •  mi  •  /»  1.      •         V.  Inhabitants  of 

nod  of  his  service.     This  proof  having  been    gone     andbeson. 
through,  the  sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  statement  in  the  sixth  ground  of  appeal  was  suffi- 
cient to  let  the  appellants  into  proof  of  the  settlement 
allied  therein.  If  the  Court  should  be  of  opinion  that 
it  was  suffident,  the  order  of  sessions  and  the  order 
of  removal  are  to  be  quashed ;  if  not,  the  order  of  ses- 
sions is  to  be  confirmed. 

Lucena  and  ffookst  in  support  of  the  order  of  ses- 
sions.— There  are  three  objections  to  which  the  sixth 
ground  of  appeal  is  open.  It  does  not  state,  that  the 
office  said  to  confer  the  settlement  was  a  public  annual 
office;  nor  that  the  pauper  executed 'it  for  himself  and 
on  his  own  account;  nor  that  he  raided  forty  days 
in  the  parish  while  he  filled  the  office.  The  words  of 
the  8  W.  &  M.  c.  11,  s.  6,  are :  *'  That  if  any  person, 
who  shall  come  to  inhabit  in  any  town  or  parish,  shall, 
for  himself,  and  on  his  own  account,  execute  any  pub- 
lic annual  office  or  charge  in  the  said  town  or  parish 
during  one  whole  year,  then  he  shall  be  adjudged  and 
deemed  to  have  a  legal  settlement  in  the  same."  These 
words,  however,  are  not  used  in  this  ground  of  appeal, 
nor  any  equivalent  to  them ;  and  a  series  of  cases  have 
decided,  that  all  the  requisites  of  a  settlement,  whether 
it  be  in  examinations  or  grounds  of  appeal,  must  be 
expressed :  Regina  v.  Wymondham  {a\  Regina  v.  Sher^ 
bum  {b\  Regina  v.  Leeds  (c),  Regina  v.  St.  PauFs,  Covent 

(a)  2  Q.  B.  ft.  541.  {h)  Id.  545. 

(c)  Id.  547. 


483  NEW  SESSIONS  CASES, 

1846. .        Garden  (a),  Beffina  v.  St.  Anne^s,  Wiestminster  (i),  R^ftm 
S    '     '      V-  St  Olav€%  Southwarh  (e\    It  should,  therefore,  have 
V.  been  added,  that  the  olfice,  whioh  was  relied  on  to  oon- 

j^Dmoii.  ^^^  ^  settlement^  was  a  public  annual  offioa  [Loid 
Demnany  C.  J. — The  distinction  between  this  and  the 
cases  cited  is,  that  we  know  the  office  to  be  a  public 
annual  office.]  That  does  not  seem  to  dispense  with  the 
general  ruki^  that  all  the  essentials  to  a  settlement  miut 
be  stated.  In  Rex  y.  Middkwieh  (i),  the  office  k£  oo»- 
stable  was  relied  on  as  conferring  a  settlement ;  and 
there,  Coleridge^  J.,  in  his  judgment,  said,  '^  If  the.  offioe 
were  annual  in  itself,  we  should  recur  to  the  iqpiwini- 
ment  in  order  to  see  whether  it  was  annual  in  fad" 
The  act  of  Parliament  does  not  show  it  to  be  an  annual  of- 
fioe«  The  appointment  of  collectors  is  left  with  the  com- 
miasioners^  and  they  might  appoint  a  collector  in  the  mid* 
die  or  any  part  of  a  year.  In  this  case,  if,  on  the  fiioe  of 
the  appointment)  it  appeared  to  be  annual,  it  would  have 
been  easy  to  have  stated  this  in  the  ground  of  ^peal 

Secondly,  it  should  have  been  stated,  that  the  office 
was  served  by  the  pauper  ^'  for  himself  and  on  his  own 
account."  Consistently  with  what  appears  the  pauper 
may  have  served  by  or  as  a  deputy,  or  he  may  have 
been  a  certificate  man.  Certificate  men  were  enabled 
to  acquire  a  settlement  by  serving  an  office  under  the 
9  &  10  Will  3,  c.  11 ;  and,  as  the  words,  ^'for  him- 
self and  on  his  own  account,"  are  omitted  in  that  act, 
it  was  held,  in  Rex  v.  St,  Maurice  in  Wmehe8ter{e\ 
that  a-certificate  man  might  gain  a  settlement  though 
he  served  the  office  by  deputy;  but,  as  the  words  quoted 
are  to  be  found  in  the  act  now  in  question,  Ihe  ground 
of  appeal  ought  to  have  shown  in  what  capacity  the 
pauper  served,  instead  of  which  aU  is  left  to  inference. 

(o)  Ante,  Vol.  1,  p.  617.  Q.  B.  R.  912. 

\h)  Ante,  p.  393.  {d)  3  A.  &  £.  156. 

(c)  Ante,  Vol.  1,  p.  188;  6  (c)  Burr.  S.  C.  27. 
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[Qfleric^ey  J. — It  is  said  that  he  was  '^  duly  and  legally  ^ 
appointed.  jEVfe,  J. — That  seems  to  me  to  exclude  the 
notion  of  his  having  served  the  office  fbr  or  by  another 
person.]  His  service,  personally,  however,  must  have 
been  proved ;  and  all  things  which  must  be  proved  ought 
to  be  stated:  Begma  v.  T%e  Jttstiees of  Ke^tenen  (a). 

Thirdly,  there  is  no  statement  of  residence  for  forty 
days.  The  words,  ^'  during  which  years  he  was  a  resi- 
dent and  inhabitant,"  do  not  imply  necessarily  that  he 
leaded  forty  days.  The  word  *^  during  '^  may  mean 
"  in  the  course  of."  [Lord  DenmaUy  C.  J. — **  During 
the  year"  means  strictly  «  during  the  whole  year;" 
though  in  common  parlance  it  sometimes  is  used  other- 
wise.] A  similar  point  was  taken  in  Reffina  v.  Henley  {b\ 
where  it  was  held,  that,  '^  at  the  same  time,"  cannot  be 
held  to  mean  **  for  aU  the  same  time  "  Here  the  ses* 
sions  have  shewn  clearly  what  they  thought  necessary  to 
be  averred  in  the  ground  of  appeal,  by  the  evidence 
they  called  upon  the  appellants  to  give,  in  obedience  to 
the  suggestion  of  Patieson^  J.,  in  Reffina  v.  The  Justice$ 
of  Kettev€n(a\ 


1846. 


Tbb  Qubbk 

o. 
InbabltaDta  of 

ANDKK90N. 


Sioek^  contrii,  was  not  called  on  by  the  Court 


Liord  Denman,  C.  J. — It  is  true  that  there  have 
been  many  cases  in  which  some  very  minute  objections 
have  been  taken,  but  some  of  those  in  the  present  case 
are  such  as  could  hardly  be  discovered  without  a  micro- 
scope ;  and,  though  some  of  the  distinctions  in  former 
cases  may  appear  fine-drawn,  I  believe,  if  re-considered, 
all  those  decisions  would  be  maintained.  But,  whether 
or  not  we  have  done  right  in  entertaining  them,  it  has, 
at  any  rate,  become  settled  and  well  understood,  that 
we  will  draw  no  inferences ;  and,  whether  it  be  in  an 

(a)  Ante,  Vol.  1,  p.  161 ;  3  Q,  B.  R.  810. 
{b)  Ante,  Vol.  1,  397. 
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1846.        examination  or  a  groond  of  appeal,  the  fact  of  a  settle- 
^"""^'•""^      ment  must  be  distinctly  stated.    Here,  I  think,  a  settle- 

Thb  Qubek  t       ,    , 

V,  ment  is  distinctly  stated.     The  pauper  is  said  to  haTe 

Andb&son?  served  the  office  of  assessor  and  collector  of  the  land-tax 
in  the  parish  of  Chaldron  Herring  for  the  years  1832, 
1833,  and  1834 ;  to  which  office  he  was  duly  and  legally 
appointed,  and  during  which  years  he  resided  in  the  said 
parish.  In  the  first  place,  therefore,  the  pauper  served 
an  office  for  three  years.  Then  what  was  his  office? 
It  was  one  of  which  we  know  something,  because  it  is 
created  by  act  of  Parliament.  The  statement,  therefore, 
in  the  eye  of  the  law,  is  as  if  it  had  said  that  he  served  a 
public  annual  office,  for  it  is  a  public  annual  office,  and 
the  ground  of  appeal  states  his  appointment  to  it  The 
words,  ^'  duly  and  legally  appointed,"  must  mean  that 
he  was  appointed ;  and  we  are  not  to  presume  either  a 
certificate,  or  that  he  served  by  deputy.  I  think,  there- 
fore, that  this  settlement  is  sufficiently  stated,  and  all 
the  ingredients  of  it  set  out,  and  that  the  sesdons  were 
right  in  receiving  the  evidence.  With  reference  to  the 
suggestion  as  to  what  the  sessions  thought  necessaiy,  I 
would  observe,  that,  if  the  sessions  have  no  doubt,  they 
should  decide  absolutely,  and  not  grant  a  case.  I^ 
however,  they  do  grant  a  case,  we  must  dedde  it  with- 
out reference  to  their  opinion. 

CoLBBiDGE,  J. — I  am  of  the  same  opinion.  This 
settlement  being  under  the  3  W.  &  M.  c  11,  s.  6,  it 
was*  necessary  to  shew  that  the  pauper  served  a  public 
annual  office  on  his  own  account  for  a  year,  and  that  he 
resided  forty  days  of  it  in  the  parisL  The  office  on 
which  it  relies  is  public  by  law,  for  it  was  created  by 
act  of  Parliament ;  and  we  know  it  to  be  annual,  as  we 
know  the  office  of  churchwarden,  or  any  other  office  so 
created  by  statute,  to  be  an  annual  office  (a).   It  ia  true, 

(a)  See  1  Nolan,  P.  L.,  618. 
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that  a  party  may  be  appointed  for  part  of  a  year,  and  if 
there  had  been  any  ambiguity  in  the  statement,  I  should 
have  thought  the  objection  good ;  but  there  is  none. 
As  to  the  objection  that  a  man,  to  gain  a  settlement, 
must  be  serving  himself,  and  on  his  own  account,  it 
seems  to  me,  that  if  you  say  that  a  person  is  appointed, 
and  serves,  that  must  mean  that  he  serves  himself.  As 
to  residence,  I  think  that  there  can  be  no  doubt ;  the 
words,  ^^  during  which  he  was  an  inhabitant  and  resi- 
dent," have  but  one  meaning  to  a  plain  understanding ; 
and  there  is  nothing  in  them  which  ought  to  create  the 
difficulty  which  has  been  suggested.  The  act  itself  uses 
the  word  "  during." 


1840. 
Thb  Qusbm 

V. 

Inhabitants  of 
Amdbrsov. 


WiGHTMAN,  J. — Without  goiug  into  a  minute  criti- 
cism on  the  meaning  of  words,  I  am  of  opinion,  that^  in 
express  terms,  or  by  necessary  intendment,  the  settle- 
ment relied  on  is  sufficiently  described,  and  that  a  more 
minute  description  is  not  required. 


Erle,  J. — I  am  of  opinion  that  such  circumstances 
are  stated  as,  by  necessary  intendment,  lead  to  a  state- 
ment of  a  settlement ;  and,  by  necessary  intendment,  I 
mean  words  which  convey  a  sensible  meaning  to  a  ra- 
tional mind,  not  words  which  cannot  by  any  possibility 
be  perverted  to  a  meaning  diiFerent  to  that  which  was 
intended.  Such  precision  in  language  would  be  almost 
impossible. 

Orders  quashed. 
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Nci>.20th. 

The  Metropo- 
litan Police 
Act,  2  &  3 
Vict.  c.  71, ». 
53,  limits  the 
time  of  bring- 
ing an  action 
for  anytliing 
done  in  pnmi- 
ance  of  tnat 
act  to  three 
calendar 
montlis. 

By  the  3  & 
4  Vict.  c.  84, 
a.  6,  any  two 
jnstices,  haying 
jurisdiction 
within  the 
Metropolitan 
Police  District, 
have  all  the 
powers,  privi- 
leges,  and  da- 
ties  of  a  police 
magistrate. 

HM,  that 
an  action  for 
anything  done 
by  two  justices 
of  Middlesex, 
onder  the  latter 
act,  mast  be 
brought  within 
three  months. 

The  Metro- 
politan Police 
Acts  are  not 
"acts  of  a  local 
and  personal 
nature  "  within 
the  meaning  of 
the  5  &  6  Vict, 
c.  97,  s.  5, 
which  extends 
the  time  of 
bringing  ac- 
tions under 
such  acts  to 
two  years. 


Babnett  v.  Cox  and  Another^  Esqn. 

\JN  a  former  day  in  this  Term  (a),  BramweO  moyei 
for  a  rule  calling  upon  the  defendants  to  shew  cause 
why  the  nonsuit  in  this  case  should  not  be  set  aode^ 
and  a  new  trial  had.  The  action  was  brought  agabsl 
two  magistrates  of  the  county  of  Middlesex,  who  had 
convicted  the  plaintiff  under  the  2  &  3  Vict  c47y 
8.  18 ;  and  the  plaintiff  was  nonsuited,  because  the  ac- 
tion had  not  been  commenced  within  three  months^  but 
only  within  six  months  of  the  act  complained  of. 

The  defendants  acting  under  the  8  &  4  Vict  c.  84,  &  6, 
with  the  powers,  priyileges,  and  duties  of  a  magistrate  of 
the  police  courts  of  the  metropolis  (under  the  2  &  3  Vict 
c  71),  had  committed  the  phdntiff  for  an  offence  under 
the  2  &  3  Vict,  c  47.  The  2  &  3  Vict  c.  71,  a.  53, 
limits  the  time  within  which  an  action  may  be  com- 
menced for  anything  done  under  that  act  to  three  calen- 
dar months ;  and  the  55th  section  incorporates  the  2  fc 
3  Vict,  c  47,  and  the  10  Geo.  4,  c  44.  Where  magis- 
trates derive  their  authority  from  the  2  &  3  Vict  &  71, 
then,  according  to  the  case  of  Hazeldine  v.  Grace  {b), 
the  right  of  action  would  cease  at  the  expiration  of  three 
months ;  but,  if  they  do  not  derive  tiieir  authority  from 
that  act,  the  action  may  be  brought  within  six  month6(e). 
The  case  cited  seems  to  adopt  the  same  mode  of  con- 
struction ;  and,  in  JSUot  v.  Allen  (d),  the  judgmrat  of 
Mauley  J.,  is  to  the  same  effect  This  construction 
would  leave  in  operation  the  other  statutes  as  to  cases 
that  come  within  them.     The  defendants  are  magi»- 

(a)  Nov.  3,  before  Lord  2>oi-  D.  210. 

many  C.  J.,  Coleridgey  WigU-  (c)  By  the  24  Geo.  2,  c.  44f 

man,  and  ErUy  Js.  s.  8.' 

{h)  3  Q.  B.  R.  997;  8  G.  &  (d)  1  C.  B.  R.  36. 
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trates  appointed  under  the  general  oonunisBion  for  Mid-  |g4i^ 
dlesex ;  and  by  the  3  &  4  Vict  c  84,  s.  6,  they  are 
empowered  to  do  certain  acts  which  one  police  magia* 
trate  could  do ;  but  they  do  not  derive  their  authority 
from  the  2  &  3  Vict  o.  71,  and,  therefore,  although  they 
have  the  same  powers,  they  have  not  the  same  protec* 
tion  aa  a  poUoe  ^Ig^te. 

2.  The  metropolitan  police  acts  are  of  a  local  and 
personal  nature  within  the  6  &  6  Vict  c.  97,  the  5th 
section  of  which  enacts,  that,  "  firom  and  after  the  passing  - 
of  this  act,  the  period  within  which  any  action  may  be 
brought  for  anything  done  under  the  authority  of,  or  in 
pursuance  of  any  such  act  or  acts  shall  be  two  years ;  or 
in  case  of  continuing  damage,  then  within  one  year 
after  such  damage  shall  have  ceased ;  and  that  so  much 
of  any  cUuse,  provision,  or  enactment,  by  which  any 
other  time  or  period  of  limitation  is  appointed  or  created, 
shall  be  and  the  same  is  hereby  repealed :"  Richards  v. 
JEeuto  (a).  Cock  v.  Gent  {b). 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment — If 
the  plaintiff  had  been  committed  by  a  police  magistrate 
under  the  2  &  3  Vict,  c  71,  his  right  of  action  would 
terminate  at  the  end  of  three  months:  Hazeldine  v. 
dro^  (c).  The  defendants  had  not  been  so  appointed, 
but  were  two  magistrates  actii^  under  the  3  &  4  Vict, 
c  84,  s.  6,  by  which  it  is  provided  that  two  magistrates 
of  the  county,  sitting  in  a  certain  part  of  the  metropolitan 
police  district,  shall  have  all  the  powers,  privileges,  and 
duties  of  a  magistrate  of  the  police  courts  of  the  metro- 
polis. The  defendants,  therefore,  had  all  the  privileges 
of  a  magistrate  of  the  police  courts  of  the  metropolis 
given  by  the  2  &  3  Vict  c.  71,  and,  therefore,  that  pri* 

(a)  16  L.  J.,  N.  S.,  Ex ,  163.  {b)  12  M.  &  W.  234. 

(e)  3  Q.  B.  R.  991;  3  G.  &  D.  210. 
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1846.  vilege  of  the  limitation  of  three  months  upon  any  action 
against  him  which  a  police  magistrate  would  have  had. 
It  has  also  been  ui^ed^  that  the  metropolitan  police  acts 
are  acts  local  and  personal,  or  of  a  local  or  personal 
nature,  within  the  meaning  of  the  5  &  6  Vict,  c  97,  in 
which  case  the  defendants  would  be  deprived  of  the 
limitation  of  three  months.  We  are,  however,  of  opin- 
ion, that  the  acts  in  question  are  not  witiiin  tiie  5  & 
6  Vict,  c  97.  They  are  classed  with  the  **  public  and 
general  acts,"  and  not  with  the  ^^  public  local  and  per- 
sonal acts,"  according  to  the  division  directed  by  the 
houses  of  Parliament,  as  mentioned  in  Bichardt  t. 
JEatto  (a) ;  and  they  are  not,  in  our  judgment,  of  a  local 
and  personal  nature  within  the  meaning  of  that  act  of 
Parliament,  considering  the  public  importance  of  the 
rights  involved  in  them,  and  the  generality  of  their  ap- 
plication in  all  districts  within  the  metropolitan  police 
acts.    There  will,  therefore,  be  no  rule  in  this  case. 

Rule  refused. 

(d)  15  L.  J.,  N.  S.,  Ex.,  163. 


j^^  20rA.  Slater  v.  Hodgson. 

The  workhonM  \J^  the  3rd  November  in  this  Term  Knawles  moved 

not*Krimpro.  ^^^  *  "^®   ^  ^®^  c»!QB%  why  the  verdict,  which  had 

per  repomtory  been  found  for  the  plaintiff,  should  not  be  set  aside  and 

for  docaments  i     /.  . 

of  a  poriih  a  ncw  trial  granted,  on  the  ground  of  unproper  recep- 

uDion!  so  H  to  ^o^  ^^  evidence.     This  was  a  feigned  issue  directed 

"dm^  ^'bT^iiT"  ^  ^  *^^  ^  ascertain  whether  the  pariah  of  Carlisle, 

eTidencewhen  which  consisted  of  nine  townships^  could  have  the 

produced  from  •%        t% 

thence.  benefit  of  the  statute  of  43  Eliz.  c.  2.    At  the  trial 


HoDGSozr, 
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before  Cresswelly  J,,  at  the  last  Summer  assizee  for  the  194^, 
county  of  Cumberland^  certain  bastard  and  indemnity  ^T""*  ' 
bonds  executed  between  the  years  1816  and  1828  were  _  o. 
received  in  evidence.  These  bonds  came  from  the 
workhouse  of  the  union  to  which  the  parish  belonged. 
The  master  of  the  workhouse  stated  that  they  had  been 
brought  to  the  workhouse  in  a  cart  about  four  years 
agOj  with  some  other  documents  relating  to  parishes 
within  the  union^  and  no  account  having  been  given  of 
them,  they  had  remained  in  the  workhouse  ever  since. 
It  was  objected,  that  no  foundation  had  been  laid  for  the 
admidsioa  of  these  documents ;  it  was  not  shewn  that 
they  had  come  from  the  proper  custody,  which  would 
be  from  the  parish  chest;  and  if  it  were  said  that  the 
parish  had  been  incorporated  into  the  union,  still  evi- 
dence ought  to  have  been  given  to  shew  how  and  when 
these  documents  had  been  removed  from  the  parish  to 
the  workhouse. 

Cur.  adv.  vult  (a) 

Lford  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — We  do  not  think  that  there  ought  to  be 
any  rule  in  this  case.  The  place  from  which  these 
bonds  were  produced  was  a  very  natural  repository  for 
them,  and  one  in  which  it  was  very  reasonable  that 
they  should  be  found. 

'  Bule  refused. 

(a)  Lord  Dmman,  C.  J.,  Coleridge^  Wightman,  and  Erie,  Js. 
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Nw,  23r<2.  The  QuEEN  V.  HARRISON  and  Others. 

The  Court  will  XN  Hilary  Term  last  (a),  Pashley  obtained  a  rule  nisi 
manduDiu  for  ^^^  ^  mandamus,  commanding  the  overseers  of  the  poor 
a  ratepayer  of    Qf  |]jq  township  of  Kirbv-Lonsdale,  to  permit  one  Ten- 

a  township  to  *^  .  . 

inspect  the  ap-  nant>  a  ratepayer  of  the  township,  to  inspect  their  ap- 
pointment of  .  A  •  ^  • 

overseers  of  the  pomtment  as  overseers.  At  a  meetmg  ol  magistrates, 
^^^^^      of  whom  three  were  present,  four  persons  were  ap- 

pointed  overseers  of  the  poor  for  the  township  of  Kirby- 
Lonsdale.  The  appointment  was  signed  by  two  of  the 
three  magistrates  present.  Tennant,  a  rated  inhabitant 
of  the  township,  afterwards  went  to  the  magistrates, 
and  requested  to  know  who  made  the  appointment,  and 
they  referred  him  to  the  overseers,  who,  they  said,  had 
possession  of  it.  The  ground  of  objection  to  the  ap- 
pointment was,  that  one  of  the  overseers  was  not  a  sub- 
stantial householder,  as  required  by  the  43  Eliz.  c.  2. 

Godson  and  Ramshay  now  shewed  cause.—  The  facts 
disclosed  on  these  affidavits  are  not  sufficient  to  justify 
the  Court  in  granting  this  application :  Rex  v.  Clear  {h\ 
This  Court  will  not  interfere  by  mandamus,  when  the 
party  has  a  remedy  either  by  appeal  or  certiorari.  There 
has,  in  fact,  already  been  an  appeal  against  this  appoint- 
ment since  the  rule  was  granted.  This  is  not  like  the 
case  of  Rex  v.  The  Justices  of  Leicester  (c),  which  was  a 
mandamus  to  permit  an  inspection  of  a  county  rate, 
there  being  no  other  remedy. 

Pashley^  contrsL — Assuming  that  there  has  been  an 
appeal  against  the  appointment,  yet  that  fact  only  shews 
that  there  is  a  bond  fide  intention  to  dispute  the  validity 

(a)  Before  Cb/enWye,  J.       (6)  4  B.  &  C.  899.       (c)  Id.  891. 
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of  it.     Before  a  party  can  apply  for  a  certiorari^  he         134^. 
must  specify  on  oath  the  particular  defect  which  exists    _^    "    ^ 
in  the  document,  and  that  cannot  be  ascertained  without  v. 

an  inspection  of  it.  Tennant  has  disclosed  a  clear  legal 
right  to  have  this  application  granted.  The  same  prin- 
ciple has  been  recognised  by  the  Court  in  numerous 
cases :  JRex  v.  Great  Farringdon  ^a),  Regina  v.  The  Com-- 
mittee-men  for  the  South  Holland  Drainage  (i),  Fox  v. 
Jones  (c).  Rex  v.  Shelley  (d). 

Lord  Denman,  C.  J. — This  is  a  very  unreasonable 
application.  There  is  no  authority  for  it ;  and  on  that 
ground  I  am  of  opinion  that  this  rule  ought  to  be  dis- 
charged, with  costs. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  much 
regret  that  I  granted  the  rule.  The  only  ground  for 
this  application  is,  that  one  of  the  overseers  for  this 
township  ought  not  to  be  appointed,  because  he  is 
not  a  householder,  and  is  not  a  substantial  person. 
These  are  grounds  for  an  appeal  It  is  admitted  there 
has  been  an  appeal  since  this  rule  was  obtained,  and  on 
the  hearing  of  the  appeal  the  party  will  be  able  to  bring 
into  discussion  both  the  matters  which  are  no^  sought 
to  be  submitted  to  jurisdiction  here.  This  was,  in  fact, 
an  application  to  avoid  an  appeal^  and  there  is  no  prece* 
dent  for  it  in  point  of  jurisdiction. 

WiQHTMAN,  J.,  concurred. 

Rule  discharged,  with  costs. 

(a)  9  B.  &  C.  641.  (c)  7  B.  &  C.  732. 

(i)  8  A.  &  E.  429.  (d)  3  T.  R.  141. 
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Nov.  'Mh.  In  the  Matter  of  Van  Boven. 

The 8 &9  Vict.  A  WKiT  of  habeas  corpus  issued  November  19th, 
enacts,  that,  if  directed  to  the  gaoler  of  the  house  of  correction  at 
^Mdi^^be  I^outh,  to  bring  up  the  body  of  James  Boven,  who  was 
found  within      detained  in  the  custody  of  the  said  traoler  under  the  fal- 

one  league  of,  /..  iio 

the  coast  of  the  lowmg  wacrant  of  commitment,  dated  Sept.  1,  1845. 

United  King- 
dom, having  on 

board  any  <«  Borough  of  Grimsby,  Parts  of  Lindsay,  County  of  Lincobu 

^irits^not^^^  _ij^  James  Watt,  an  oflBcer  of  customs,  and  to  John  Joseph 

of  certain  di-  Brian,   the   gaoler   of  the  house   of  correction  at  Lonth,    &e. 

mensions,  or  Whereas  James  Van  Boven  has  this  day  been  duly  conTictad  be- 

tob^^itelks^  fore  us,  William  Brooks,  Esquire,  Mayor,  Thomas  Bell  and 

the  spirits,  &c!  Charles  Perceval  Loft,  Esquires,  three  of  her  Maje8ty*8  jostioes 

and  tobaceo  of  the  peace  in  and  for  the  said  borough  of  Grimsby,  in  the  said 

1   h  fib  f"*  parts  of  Lindsay^  and  county  of  Lincoln,  upon  the  information 

feited.  ^^  Samuel  Mayor,  Esquire,  an  officer  of  customs,- who  was  directed 

Sect.  4  enu-  by  the  Commissioners  of  her  Majesty's  Customs  to  prefer  the 

merates  certain  g^^jg  f^j.  ^j^^  within  six  months  now  last  past,  that  is  to  say,  on 
excepted  cases  t      '  ^ » 

in  whrch  ves-      the  19th  day  of  August  in  the  year  of  our  Lord  1846,  he,  the 

sels  shall  not  said  James  Van  Boven,  not  being  a  subject  of  her  Majesty,  and 

be  forfeited  for  |jgj,^g  Jiahle  to  be  detained  for  the  offence  therein  mentioned,  was 

tobacco,  &c.  found  upon  the  high  seas,  within  one  league  of  the  coast  of  the 

Sect.  50  United  Kingdom,  to  wit,  within  one  league  of  the  coast  of  the 

enacts,  that         county  of  Lincoln,  on  board  a  certain  vessel,  then  and  there  liable 

every  subject  "^  .  .  , 

of  her  Majesty    to  forfeiture  under  the  provisions  of  a  certain  act  relating  to  the 

who  shall  be  customs,  made  and  passed  in  the  year  of  our  Lord  1845,  intituled, 

'^^"vessenu-^  -^°  ^*  ^^^  *^®  prevention  of  smuggling  ;  for  that  the  said  vessel, 

ble  to  forfeit,  being  a  foreign  vessel,  was,  on  the  said  19th  day  of  August,  in  the 

ure  under  this  said  year  of  our  Lord  1846,  found  on  the  high  seas  aforesaid 

founJwi^^m  ^»thin  one  league  of  the  coast  of  the  United  Kingdom,  to  wit, 

any  of  the  dis-  within  one  league  of  the  coast  of  the  county  of  Lincoln,  the  said 

tances  in  the       vessel  then  and  there  having  on  board,  whilst  thejsaid  Teasel  was 
act  mentioned 
from  the 
United  King- 
dom, having  on  board  such  goods  or  things  as  subject  such  vessel  to  forfeiture,  and  every 
person,  not  being  a  subject  of  her  Majesty,  who  shall  be  found  on  board  any  vessel  liable 
to  forfeiture  for  any  of  the  causes  aforesaid  within  one  league  of  the  United  Kingdom, 
shall,  upon  conviction,  be  liable  to  imprisonment. 

Held,  by  Coleridffe  and  Erie,  Js.,  (Lord  Denman,  C.  J.,  dubitante),  that,  in  a  warrant 
of  commitment  for  an  offence  under  s.  50,  it  was  not  necessary  to  negative  the  exceptions 
in  s.  4 ;  the  creation  of  the  ofTence,  and  the  exceptions  to  it,  being  in  different  sections. 


i 
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within  the  space  of  one  league  from  the  said  coast,  and  whilst  the  \S46 

said  James  Van  Boven  was  on  board  thereof,  divers,  to  wit,  2688  ^  ^  ^ 
pounds  weight  of  tobacco  stalks,  contrary  to  the  provisions  of  the  ^  In  re 
statute  in  that  case  made  and  provided :  and  whereas  the  said 
James  Van  Boven  was,  on  the  day  and  year  last  aforesaid,  for  the 
offence  aforesaid ,  detained  by  James  Watt,  being  then  and  there  an 
officer  of  customs,  and  by  him  taken,  brought,  and  carried  into  a 
certain  place  on  land  in  the  United  Kingdom,  to  wit,  into  the 
parish  of  Great  Grimsby,  in  the  said  borough  of  Grimsby,  in  the 
said  parts  of  Lindsay,  in  the  said  county  of  Lincolp  :  And  where- 
as we,  the  said  justices,  did  adjudge  ,that  the  said  James  Van 
Boven  should,  for  the  said  offence,  be  imprisoned  in  the  house  of 
correction  at  Louth,  in  the  parts  and  county  aforesaid,  and  be 
there  kept  to  hard  labour  for  the  term  of  six  calendar  months : 
These  are,  therefore,  to  require  you,  the  said  James  Watt,  forth- 
with to  take,  carry,  and  convey  the  said  James  Van  Boven  to  the 
house  of  correction  at  Louth,  in  the  said  parts  of  Lindsay,  in  the 
said  county  of  Lincoln,  and  to  deliver  him  into  the  hands  of  the 
gaoler  or  keeper  of  the  said  house  of  correction.  And  we,  the 
said  justices,  do  hereby  authorise  and  require  you,  the  said  John 
Joseph  Brian,  the  gaoler  or  keeper  of  the  said  house  of  correc- 
tion, to  receive  and  take  the  said  James  Van  Boven  into  your 
custody,  and  to  keep  the  said  James  Van  Boven  for  the  term  of 
six  calendar  months  to  hard  labour."  (a) 

(a)  By  s.  2  of  8. &  9  Vict,  forfeited." 
c.  87,  it  is  enacted,  "  That  if  Sect.  4  provides,  "  That  no- 
any  vessel,  not  being  square-  thing  herein  contained  shall 
rigged,  &c.  *  *  *  or  if  any  extend  to  render  any  vessel  of 
foreign  vessel  or  boat  shall  the  burden  of  120  tons  or  up- 
he  found  or  discovered  to  have  wards  liable  to  forfeiture  on 
been  within  one  league  of  account  of  any  tobacco  or  snufF 
the  coast  of  the  United  King-  coming  direct  from  the  East 
dom,  &c.,  any  such  vessel  or  Indies,  &c.  &c.  *  *  *  nor  to 
boat  so  found  or  discovered,  i-ender  any  vessel  liable  to  for- 
baving  on  board,  or  in  any  feiture  on  account  of  any  spi- 
manner  attached  thereto,  or  rits,  tea,  or  tobacco,  really  in- 
conveying  (inter  alia)  any  spi-  tended  for  the  consumption  of 
rits,  (not  being  in  casks  of  cer-  the  seamen  and  passengers  on 
tain  dimensions,)  or  any  to-  board  during  their  voyage,  and 
bacco,  (not  being  in  a  cask  of  not  being  more  in  quantity 
certain  dimensions,)  or  any  to-  than  is  necessary  for  that  pur- 
bacco  stalks,  then  and  in  every  pose,  nor  to  render  any  vessel 
snch  case  the  said  spirits,  &c.,  liable  to  forfeiture  if  really 
and  tobacco  stalks,  *  *  *  and  bound  from  one  foreign  port  to 
also  the  vessel  or  boat  shall  be  another  foreign  port,  and  pur- 
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1945.  Lwky  in  moving  for  the  rule,  urged,  firBt,  that  the 

warrant  of  commitment  was  bad  on  the  face  of  it,  in  not 


In  re 
Yam  Bovev. 


suing  such  voyage,  wind  and  rection,  and  there  kept  to  hard 
weather  permitting."  lahonr  for  any  term  not  leas 
Sect.  50  enacts,  *'  That  every  than  six  months  ;  and  it  shall 
person,  being  a  subject  of  her  be  lawfal  for  any  officer  of  cos- 
Majesty,  who  shall  be  found  toms,  and  he  is  hereby  antho- 
or  discovered  to  have  been  on  rised  to  detain  any  such  person, 
board  any  vessel  or  boat  liable  and  to  take  such  person  before 
to  forfeiture  under  this  or  any  any  justice  of  the  peace  in  the 
act  relating  to  the  customs  for  United  Kingdom,  to  be  dealt 
being  found  or  discovered  to  with  as  hereinafter  directed." 
have  been  within  any  of  the  Sect.  68,  which  recites  that 
distances  in  this  act  mentioned  it  is  expedient  that  time  should 
from  the  United  Kingdom,  or  be  allowed  to  obtain  the  order 
from  the  Isle  of  Man,  having  of  the  commissioners  of  cus- 
on  board,  or  in  any  manner  toms  or  excise,  and  also  to  pre- 
attached  thereto,  or  conveying,  pare  informations,  convictions, 
or   having   conveyed   in   any  and  warrants  of  commitment, 
manner,  such  goods  or  things  enacts,  '*  That,  when  any  per- 
as  subject  such  vessel  or  boat  son  shall  have  been  detained  by 
to  forfeiture,  or  who  shall  be  any  officer  of  customs  for  any 
found   or  discove]t;^d  to   have  offence  against  this   act,  and 
been,  within  any  such  distances  shall  have  been  taken  before 
as  aforesaid,  on  board  any  vessel  any  justice  of  the  peace,  if  it 
or  boat,  from  which  any  part  shall  appear  to  such  justice  that 
of  the  cargo  or  lading  of  such  there  is«reasonable  cause  to  de- 
vessel  or  boat  shall  have  been  tain  such  person,  such  justice 
thrown  overboard,  or  staved,  or  may  order  such  person  to  be  de- 
destroyed,  to  prevent  seizure,  tained  a  reasonable  time,  and 
and  every  person,  not  being  a  at  the  expiration  of  such  time 
subject  of  her  Majesty,  who  to  be  brought  before  any  two 
shall  be  found  or  discovered  to  justices  of  the  peace,  who  are 
have  been  on  board  any  vessel  hereby  authorised  and  required 
or  boat  liable  to  forfeiture  for  finally  to  hear  and  determine 
any  of  the  causes  last  aforesaid,  the  matter." 
and  within  one  league  of  the  Sect.  103 enacts,*' That efeiy 
coast  of  the  United  Kingdom  information,  conviction,  or  war- 
or  the  Isle  of  Man,  shall,  upon  rant  of  commitment  for  any  of- 
being  duly  eonvicted  of  any  of  fence    committed    against  the 
the    said  offences  before   any  act,  shall  be  deemed  valid  and 
two  justices  of  the  peace,  be  ad-  sufficient,  in  which  the  offence 
judged  by  such  justices,  for  the  for  which  the  punishment  shall 
first  of  such  offences,  to  be  im-  have  been  inflicted  is  set  forth 
prisoned  in  any  house  of  oor^  in  the  words  of  the  act»  *  *  * 
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'Shewing  any  offence  committed  by  the  prisoner,  inas-         194^^ 
much  as  it  did  not  negative  the  fact>  which,  by  the  4th  ^ 

section,  would  exempt  the  vessel  from  forfeiture,  viz..  Yak  Bowv. 
that  she  was  **  bound  from  one  foreign  port  to  another 
foreign  port>  and  pursuing  such  voyage,  wind  and  wea- 
ther permitting.''  He  relied  also  upon  affidavits  which 
disclosed  the  following  facts :— The  prisoner,  with  two 
other  persons.  Gram  and  Corwelyne,  was  taken  into 
custody  on  board  the  vessel  in  question,  by  an  officer 
of  the  customs^  on  the  19th  of  August.  They  were 
brought  before  certain  magistrates  of  the  borough  of 
Great  Grimsby,  on  the  21st  of  August,  and  by  them 
remanded  until  the  3l8t  of  August.  On  that  day  they 
were  brought  up  for  examination,  and  the  evidence  in 
8U{^rt  of  the  charge  against  Gram  having  been  gone 
into,  he  was  convicted  of  a  similar  offence.  Immediately 
after  Ghram's  conviction,  about  half-past  one  in  the  day, 
and  before  the  other  prisoners  had  pleaded  to  the  informa- 
tions, the  magistrates,  upon  the  ground  that  one  of  their 
number  had  an  engagement  elsewhere,  postponed  the 
hearing  of  the  Qharges  against  Van  fioven  and  Cor- 
welyne until  the  following  day,  afler  a  protest  on  be- 
half of  the  prisoners  against  such  postponement.  On 
the  following  day  (September  1st)  the  same  magistrates 
heard  and  adjudicated  on  the  case  of  Van  Boven. 

Sir  J.  JerviSy  Attorney-General,  Sir  JD.  Dundas^  So-. 

and  that  no  warrant  of  com-  pear  to  the  Court  or  Judge,  be- 

mitment  for  any  such  offence  fore  whom,  such  warrant  is  re- 

ahall  be  held  void  by  reason  of  turned,  that   such  conviction 

any   defect   in  such  warrant,  proceeded  upon  good  and  valid 

nor  shall  any  party  be  entitled  grounds." 

to  be  dischaiged  out  of  custody  Sect.  107  gives  a  general  form 

on  account  of  any  such  defect,  (as  set  out  in  the  schedule)  for 

provided  it  be  alleged  in  such  all  warrants    of   commitment 

warrant  that  the  said  party  has  founded  upon  such  convictions ; 

been  convicted  of  such  an  of-  and  directs  that*  in  such  form, 

fence,  and  provided  it  shall  ap-  the  offence  shall  be  stated. 
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184f).        licitor-General,  and  Lawes^  shewed  cause  (a). — As  to  the 
"^ — *'"*^      first  objection,  they  cited  sects*  2,  4,  and  50,  of  the  act, 

In  re 

Van  Botbn.  and  ThibauU  v.  Gibson  {11)^  and  1  Bum's  Justice,  972, 
(1845),  as  to  negativing  exceptions  in  a  statute,  where 
the  authorities  are  collected.  As  to  the  detainer,  they 
cited  sects.  58  and  103,  and  produced  the  depositiona, 
verified  by  affidavit,  to  shew  that  an  actual  offence  had 
been  committed. 

Lushy  contr&,  contended  that  sect.  103  did  not  assist 
the  validity  of  the  commitment,  if  no  offence  was  stated 
in  it.  As  to  there  being  no  offence,  he  dted  Regma  v. 
King  (c),  Fletcher  v.  CaUhrop  (rf),  and  In  re  T\imer{e), 
[JErky  J.,  referred  to  Spieres  v.  Parker  (/),  where  Lord 
Mansfield^  C,  J.,  says,  '*  The  first  point  is  a  question  of 
form,  whether  the  exceptions  contained  in  the  enacting 
clause  of  a  statute  which  creates  an  offence,  and  gives  a 
penalty,  must  be  negatived  by  the  plaintiff.  It  is  a  set- 
tled distinction  between  a  proviso  in  the  description  of 
an  offence,  and  a  subsequent  exemption  from  the  pe- 
nalty under  certain  circumstances.  If  the  former,  the 
plaintiff  must,  as  in  actions  upon  the  Gkme  Laws,  aver 
a  case  which  brings  the  defendant  within  the  act;  there- 
fore he  must  negative  the  exceptions  in  the  enacting 
clause,  though  he  threw  the  burden  of  proof  upon  the 
other  side."]  He  also  contended  that  the  conviction  or 
depositions  could  not  be  looked  at,  as  they  were  not 
brought  up  on  the  return  to  the  habeas  corpus:  Be^ 
gina  v.  Chance  (g).  As  to  the  detainer,  he  cited  the 
case  of  The  AUameg- General  v.  Dakins  (A).     [Cok- 


{a)  Nov.  24,  before  Lord  Z)«i-        (c)  Ante,  p.  403;  16  L.  J., 

many  C.  J.,  Coleridgey  and  ErUy  N.  S.,  M.  C.  144. 
Js.  (/)  1  T.  R.  141. 

{h)  12  M.  &  W.  88.  {g)  6  Dowl.  281. 

(c)  1  D.  &  L.  701.  (A)  11  Price,  166. 

\d)  Ante,  Vol.  1,  p.  629. 
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ridge^  J. — This  power  is  given  by  the  common  law,  not         1846. 

the  statute.]  in'fT^ 

Cnr.  adv.  vult.         Van  Botin. 

There  being  a  difference  of  opinion  in  the  Court,  their 
Lordships  now  delivered  their  opinions  seriatim. 

Lord  Denman,  C.  J. — ^My  two  learned  Brothers  who 
heard  this  case  argued  with  me,  are  of  opinion  that  the 
prisoner  ought  to  be  remanded,  and  they  will  state  their 
reasons  for  entertaining  that  opinion.  It  is  a  very  short 
time,  I  imderstand,  that  the  party  has  to  remain  in  cus* 
tody  under  the  conviction ;  but  I  own  I  entertain  the 
greatest  doubts  whether  this  is  a  good  conviction.  He 
is  convicted  and  sent  to  prison  for  having  violated  the 
act  of  8  &  9  Vict,  c  87,  in  that  whereas,  being  a  fo- 
reigner, he  has  been  found  on  board  a  foreign  ship  within 
a  league  of  the  English  coast ;  and  the  contention  on  the 
part  of  the  prisoner  was,  that,  though  these  words  fol- 
low the  act  of  Parliament,  (and  they  do)^  yet  they  do 
not  state  any  offence,  and  I  certainly  feel  great  doubt 
whether  that  is  not  so ;  because  it  seems  to  me,  that  the 
mere  fact  of  being  on  board  a  ship  within  a  certain  dis- 
tance, not  only  may  be  a  perfectly  innocent  act,  but  that 
circumstances  are  contemplated  by  the  act  of  Parliament 
itself,  which  shew  that  by  that  act  it  may  be  innocent^ 
as,  in  the  third  section,  the  exception  is  introduced  into 
the  clause  itself,  '^  unless  by  stress  of  weather."  That 
is  introduced  as  an  exclusion  from  the  offence ;  so  that, 
apparently,  it  ought  to  be  negatived.  '  In  the  second 
section,  the  one  in  question,  it  is  made  an  offence  for 
a  foreigner  to  be  within  one  league  of  the  coast  of 
the  United  Kingdom ;  but  the  fourth  section  says,  that 
nothing  in  the  act  contained  shall  extend  to  a  variety  of 
cases  which  are  therein  mentioned ;  and  all  those  cases, 
therefore,  would  amount  to  an  exemption  of  the  party's 
liability  to  be  convicted  for  being  on  board  the  ship. 
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1846.  Now,  I  confess  it  eeem^  to  me^  that,  npon  geneni 

Y^^  principles,  the  statement  of  the  offence  should  be  nude 
Vaw  BoYsif.  complete,  and  that  there  is  no  offence  created  where  the 
act  is  in  itself  perfectly  indifferent,  and  where  the  law 
declares  that  under  particular  circumstances  the  parly 
should  be  entirely  excused.  I  am  aware  that  in  gene- 
ral^ where  the  offence  is  created  in  one  section,  and  an 
exception  is  introduced  into  another,  it  is  not  necesflaiy 
to  negative  the  exception,  but  that  prim&  &cie  the  party 
must  be  taken  to  have  offended^  and  that  the  matter  of 
excuse  can  come  out  on  his  part  byway  of  defence;  but 
where  it  is  an  act  that  may  be  perfectly  innocent,  I  do 
not  think  that  the  offence  is  created  unless  the  excuse  is 
negatived.  I  am  quite  aware  that  the  intention  of  tlie 
Legislature  may  have  been  to  make  the  mere  fact  of 
being  on  board  an  offence,  and  to  make  the  excuse  c(»ne 
by  way* of  defence;  and  I  am  quite  aware,  too,  of  the 
inconvenience  of  requiring  the  conviction  to  negative  a 
great  ihany  different  modes  of  excuse ;  but  I  cannot 
from  that  draw  a  legal  and  reasonable  implication  that 
'  it  is  not  necessary  so  to  state  it    I  think  that  these  acts 

ought  all  to  be  very  specially  watched,  and  a  summary 
conviction  to  be  carried  into  effect  in  the  very  words  of 
the  act,  particularly  in  these  cases  of  revenue  provisions. 
It  is  very  necessary  that  very  large  powers  should  be 
given;  and  I  think  it  is  equally  necessary  that  the 
Court  should  see  that  those  large  powers  are  not  ex- 
ceeded. There  are  certainly  some  provisions  in  the  act 
which  put  one  on  one's  guard,  and  which  require  the 
most  vigilant  attention  to  see  that  the  law  is  very 
strictly  followed ;  such  as  *  this,  l^t  a  person  is  to  be 
punished  as  an  offender  if  he  is  found  or  discovered  to  be 
or  to  have  been  on  board  a  vessel,  which  vessel  nuiy 
have,  or  may  have  had,  at  any  period,  on  board  certain 
particular  prohibited  goods.  It  is  a  very  alarming  sort 
of  provision,  and  there  is  a  reward  given  to  officers  to 
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seUe,  andy  I  believe,  to  bring  persons  into  custody.    That         1946. 
is  only  a  general  reasoning,  but  it  is  acted  upon  on  various       ^    ' 
occasions,  by  this  Courts  requiring,  as  I  think,  properly.     Van  Botbit. 
the  very  utmost  strictness  in  the  construction  of  laws. 
I  merely  state  this  as  my  doubt,  not  as  a  final  opinion, 
bat  as  leaving  the  question  so  far  open  as  it  can  be  left, 
after  my  learned  Brothers  have  given  their  opinion  that 
this  party  ought  to  be  remanded,  in  case  the  same  ques- 
tion  shall  again  arise. 

Coleridge,  J. — ^I  quite  agree  with  my  Lord  that 
this  is  a  doubtful  matter  upon  which  to  give  an  opinion 
as  to  this  act,  but  giving  the  best  opinion  I  can  under 
the  circumstances,  I  certainly  am  of  opinion  that  the 
prisoner  ought  to  be  remanded. 

This  is  a  commitment  imder  the  50th  section  of  the 
8  &  9  Yict.  c.  87,  and  the  first  question  is,  whether 
the  exceptions  to  the  operation  of  the  act,  which  are 
contained  in  the  4tib  section,  ought  to  have  been  nega- 
tived The  prisoner  is  found  on  board  a  foreign  vessel 
having  tobacca  stalks  on  board.  She  thereby  becomes 
liaUe  to  forfeiture  under  the  second  section,  unless 
the  exceptions  in  question  apply  to  her ;  they  are  not 
referred  to  by  the  enacting  section,  but  the  section  con- 
taining them  is  in  the  nature  of  a  limitation  upon  it» 
declaring  that  nothing  therein  contained  shall  extend 
to  yessels  under  the  circumstances  which  it  goes  on  to 
specify.  The  general  rule  respecting  the  framing  of 
conmiitments  and  convictions  in  this  respect,  is  well 
known,  and  waa  not  questioned  in  thq  argument ;  and  I 
think  no  distinction  arises  to  take  this  case  out  of  its 
operation,  from  the  particular  wording  relied  upon  of 
the  4th  section.  It  is  in  substance  a  distinct  and  inde- 
pendent clause  of  exceptions,  and,  therefore,  it  would 
properly  be  for  the  prisoner  to  bring  himself  within  it 
by  way  of  defence.  But  for  him  it  was  argued  that  the 
general  rule  did  not  aj^ly  where  the  excepting  clause 
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1846.  ^cl  not  go  to  create  personal  exemptions,  but  introduced 
j^^  limitations  or  modifications  into  the  definition  of  lie 
Van  Botbn.  oiFence ;  and  that  it  was  essential  for  the  conviction  to 
state  all  the  circumstances  constituting  an  ofience ;  and 
that  here  no  ofience  was  stated,  because  it  could  not  be 
contended,  that  merely  for  being  within  a  league  of  our 
coast  with  tobacco  stalks  on  board,  every  foreign  vessel 
was  liable  to  forfeiture.  The  case  of  In  re  Turner  {a\ 
was  cited,  and  in  that  case  several  cases  bearing  upon  the 
subject  will  be  found.  In  my  opinion,  this  case  and  that 
are  distinguishable.  Supposing  that  there  was  no  audi 
clause  in  the  present  case  as  the  4th  clause,  it  certainly 
might  seem  a  strong  thing  for  the  Legislature  to  have 
passed  such  an  enactment  as  that  in  the  second;  but  it 
would  not  have  been  contended  in  an  English  court  of  jus- 
tice, that  a  prisoner  brought  within  its  terms  was  not  also 
within  its  penalty,  and  that  the  person  in  the  vessel  had 
not  committed  the  ofiPence.  It  seems  to  me,  therefore, 
that  prim&  facie  it  must  be  considered  that  an  oiFenoe 
is  stated.  But  an  observation  arises  upon  the  enacting 
section,  the  2nd  section  in  this  case,  which  seems  to 
me  to  furnish  a  strong  argument  against  the  prisoner, 
namely,  that  in  the  body  of  that  section  several  excep- 
\  tions  are  in  terms  introduced  which  it  clearly  would  be 
necessary  to  negative.  When  we  find  these  thus 
separated  from  those  which  are  included  in  the  4th  sec- 
tion, it  seems  to  follow  that  it  is  intended  to  leave  the 
latter  as  matter  of  defence,  and  that  the  exclusion  of 
them  in  the  first  instance  is  not  necessary  to  constitute 
the  offence.  It  is  to  be  remembered,  further,  that  the 
offence  upon  which  the  prisoner  is  convicted  is  under  the 
50th  section,  and  that  speaks  of  a  vessel  *^  liable  to  for- 
feiture," not  generally  *' under  this  act,"  but  "for  any  of 
the  causes  last  aforesaid."  Now,  these  are  the  causes 
specifically  mentioned  in  the  earlier  parts  of  the  section, 


(a)  Ante,  p.  403;  16  Ji.  J.,  N.  S.,  M.  C,  144 
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which  are  complete  in  themselves,  and  do  not  at  all  in-         1846. 
dude  or  refer  to  the  modifications  or  exceptions  in  the         iTrc 
4th  section.     It  seems  to  me  that  there  is  no  practical    ^^^  Bovbn. 
hardship  hereby  cast  upon  the  prisoner.     He  must  know 
better  than  any  one  the  particular  cKCusing  circum- 
stances, if  any,  under  which  his  vessel  or  he  himself  was 
found  within  the  prohibited  distance;  whereas,  if  the 
prosecutor,  the  informant,  is  bound  to  negative  one,  he 
must  negative  all  the  exceptions  in  the  4th  section,  and 
of  course  he  must  offer  some,  if  slight,  evidence  of  the 
truth  of  the  allegation.     This  would  extend  to  many 
circumstances  wholly  irrelevant,  of  which,  too,  none  per- 
haps might  be  likely  to  be  within  his  cognizance  at 
all. 

There  was  another  objection  taken^  which,  I  think,  re- 
ceived a  satisfactory  answer  at  the  bar.  The  objection 
was  founded  on  the  notion,  that  the  justices  had  all  their 
power  to  hear  the  complaint  under  the  58th  section,  and 
that  therefore  this  was  a  special  power,  and  had  not 
been  regularly  acted  on.  I  think  that  clause^oes  not 
give  the  jurisdiction,  but  merely,  and  perhaps  ex  abun- 
danti  cautel&,  gives  a  power  of  detainer  for  the  particu- 
lar purpose  there  mentioned,  of  obtaining  the  order  of 
prosecution  of  the  Commissioners  of  Customs.  The^ 
jurisdiction  of  the  justices  is  given  to  them  as  such  under 
the  50th  section.  Whether  there  has  been  an  illegal 
detainer,  or  whether  the  magistrates  properly  or  im- 
properly removed  the  prisoner  from  the  31st  of  August, 
is  immaterial  to  this  conviction,  and  upon  these  questions 
I  beg  to  say  nothing  at  all.  The  justices  still  had  their 
jurisdiction  to  hear  and  determine  the  oiFence  when  they 
did.  Therefore,  I  think,  the  prisoner  ought  to  be  re- 
manded. 

Erle,  J. — I  agree  entirely  with  my  Brother  Coleridge 
in  the  judgment  which  he  has  delivered,  which  expresses 


602  NEW  SESSIONS  CASES, 

1846.         the  opinicm  I  had  formed.     I  will  only  state  that  it  ap- 
jjj  ^         pears  to  me  extremely  important,  where  the  offenoe  b 
Vah  Botsk.    defined  by  one  section,  and  the  exception  to  that  offisnce 
is  specified  in  a  subsequent  section,  that  it  should  be  the 
rule  that  the  party  prosecuting  for  that  offence  is  not 
bound  to  negative  the  exception.     I  do  not  say  that  it 
*   is  a  rule  which  is  universally  applicable,  but  it  is  a  very 
general  rule;  and  it  appears  to  me  to  be  of  great  import- 
ance to  abide  by  it,  and  it  applies  to  the  present  case. 

The  prisoner  was  remanded. 


Nov.  2lkh.  The  Queen  v.  The  Recorder  of  Yoek. 

On  the  9th  of  X  HIS  was  a  rule  calling  upon  the  Recorder  of  Yoik 
orf^iwrnalL  to  shew^use  why  a  mandamus  should  not  issue  di- 
^y.^T^J"**?***    rected  to  him  commanding;  him  to  enter  continuaooes, 

adjadipiig  the  ... 

aettlement  of  a  and  to  hear  an  appeal  by  the  township  of  Skipton,  against 
andTfOT  pay-  '   ai^  ordcT  made  under  the  9  Geo.  4,  c  40,  s.  42  (a),  ad- 

ment  of  expen- 
ses bj  the  OYeneen  of  a  township  under  9  Geo.  4 ,  c.  40,  s.  42.  On  the  9th  of  Angnst,  tbst 
statate  was  repealed  by  the  8  &  9  Vict.  c.  126,  '*  except  as  to  matters  committed  or  done 
before  the  passing  of  that  act."  At  the  October  sessions,  an  appeal  against  the  order  wu 
entered  and  respited,  and,  on  the  1 7th  of  December,  notice  of  appeal  was  sent.  No  groimds 
of  appeal  being  stated,  the  January  sessions  dismined  the  appMl  for  that  reason,  and  be- 
cause they  thought  the  right  of  appeal  in  this  case  was  taken  away  by  the  repealing  act 

Heldt  that  the  sessions  were  wrong ;  that  the  appeal  not  being  under  the  60th  seetioi 
no  grounds  of  appeal  were  necessary,  and  the  right  of  appeal  against  an  order  made  before 
the  passing  of  the  8  &  9  Vict.  c.  126,  not  being  affected  by  that  act. 

(a)  Sect.  42  empowers  two  fortherepaymentoftbechaigei 

justices,  when  the  legal  settle^  of  removlDg,  &c. 
ment  of  any  insane  person,  con-         Sect.  46  enacts,  *^  That  if 

fined  under  an  order  of  any  two  any  person  shall  feel  aggrieyed 

justices  at  any  lunatic  asylum,  by  any  order,  or  by  any  refusal 

&c.,  has  not  been  ascertained,  of  an  order,  of  any  justice  or 

to  inquire  into  his  last  legal  set-  justices  as  aforesaid,  such  per- 

tlement,  and  make  an  order  on  son  may  appeal  to  the  justices 

the  overseers  of  that  pariah,  &c.,  at  the  next  quarter  seadoDs  of 
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judicating  the  settlement  of  a  lunatic  pauper,  and  order*         1849. 
ing  the  payment  of  the  expenses  of  removing,  &o.  ,^j^  Quebn 

The  order  was  dated  on  the  9th  of  July,  and  served  on  ^  „  ••  , 
14th  of  July  1845.  An  appeal,  in  which  the  derk  of  the  Yokx. 
peace  was  respondent^  under  sect  54  of  the  same  statute, 
was  duly  entered  at  the  October  sessions  in  the  same 
year,  and  by  that  sessions  respited  to  the  Epiphany 
sessions.  On  the  27th  of  December,  1845,  a  notice  of 
appeal  (not  stating  any  grounds  of  appeal)  was  sent  by 
the  appellant  parish.  On  the  5th  of  January,  the  Epi* 
phany  sessions  were  held,  at  which  the  appeal,  being 
caUed  on,  was  dismissed  by  the  Kecorder  on  two  grounds : 
First,  That  the  8  &  9  Vict.  c.  126,  which  passed  on  the 
8th  of  August,  1845,  having  repealed  the  9  Geo.  4, 
c.  40^  the  right  of  appeal  under  the  former  statute  was 
gone.  Secondly,  That  if  the  appeal  under  the  former 
statute  stall  existed,  it  was  necessary  to  state  grounds  of 
appeaL 

Bliss  shewed  cause  (a). — 1.  The  appeal  in  this  case 
was  taken  away  by  the  8  &  9  Vict.  c.  126,  s.  1,  which 
repeals  the  9  Geo.  4,  c  40,  "  except  so  far  as  it  re- 
pealed any  previous  acts,  and  except  as  to  any  matters 
committed  or  done  before  the  passing  of  this  act»  which 
shall  be  as  if  this  act  had  not  passed.^  Now,  the  order 
in  this  case  was  a  matter  done  before  the  passing  of 
that  act,  and  therefore  stands  good;  but  the  appeal 
cannot  be  so  considered,  for  the  notice  of  it  was  not 
given  till  the  1 7th  of  December,  long  after  the  act 
passed^  on  the  8th  of  August ;  whereas^  the  order  hav- 

the  peace  to  be  holden  in  and  her  intention  to  make  such  ap- 

for  the  county  where  the  mat-  peal." 

ter  of  appeal  shall  have  arisen;  Sections  64  and  60  are  fully 

the  person  so  appealing  having  set  out,  ante,  p.  305. 

given  to    the   justices  against  (a)  June  6th,  before  WighU 

whom   such    appeal   shall    be  man^  J. 

made,  ten  days'  notice  of  his  or 
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1846.         ^  been  served  on  the  14th  of  July,  there  was  ample 

X^^    time  to  give  notice  of  appeal  if  the  appellants  intended 

V.  to  avail  themselves  of  the   privilege.      In  Segim  v. 

■^^^"^  Mawffon  (a),  a  certiorari  iseued  to  remove  a  presentoent 

by  a  magiatrate,  for  non-repair  of  a  highway,  under  the 
13  Geo.  3,  c.  78,  s.  24.  The  defendants  pleaded,  and 
issues  of  fact  were  joined,  which  were  tried  and  found 
against  the  defendants.  The  issues  were  joined  before, 
but  the  cause  was  tried  after  the  repeal  of  that  act  hj 
the  5  &  6  Will.  4,  c  50,  and  the  Court  held  that  thej 
had  thereby  lost  the  power  of  giving  effect  to  any  thing 
which  took  place  under  the  presentment.  So  in  Kay  v. 
Goodwin  (b),  as  to  the  enrolment  of  proceedings  in  a 
commission  of  bankruptcy,  afler  the  repeal  of  the  5  Geo. 
2,  c.  30. 

2.  The  sessions  dismissed  the  appeal  on  the  authority 
also  of  Begina  v.  Pixley  (c),  because  the  grounds  of  ap- 
peal were  not  stated  under  sect.  60,  of  this  act,  which 
requires  ^^  the  nature  and  matter"  of  the  appeal  to  be 
stated.  [AfiyA/wMin,  J. — Sect.  60  does  not  appear  to 
have  been  once  referred  to  in  the  argument  in  that 
case.]  It  was,  however,  essential  to  the  judgment^ 
which  turned  pardy  upon  the  question,  whether  a 
ground  of  appeal  was  properly  stated  under  that  section. 
Regina  v.  The  JtLstices  of  Kent  (d)  decided,  that  notice 
of  appeal  given  to  the  clerk  of  the  peace  under  sect  54, 
without  notice  to  the  justices  under  sect.  42,  was  good; 
which  would  shew  that  the  54th  was  the  appeal  section 
in  such  a  case.  But  that  case  is  not  necessarily  incon- 
sistent with  Begina  v.  Pixley  (c) ;  for  an  appeal  in  such 
a  case  may  well  be  subject  to  the  requirements  of  both 
the  54th  and  60th  sections, — the  former  as  regards  the 
person  to  be  served  with  notice,  and  the  latter  as  to  the 
grounds  of  appeal 

(a)  8  A.  &  E.  496.         {h)  6  Bing.  676.        (c)  4  Q.  B.  R.  711. 

{d)  2  Q.  B.  R.  686. 


J 
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Bally  oontrL — 1.  The  first  question  is,  by  which  of  the         1846. 
three  appeal  clauses,  the  46th,  54th,  or  60th,  this  ap-     'tmOxww 
peal  is  to  be  irovemed.     It  cannot  be  imder  the  54th  «•  ,     . 

,  .  ,  .    .  Th«  Recorder  of 

and  60th,  as  their  provisions  are  distinct,  the  latter  ap-  Yoak. 
plying  only  to  an  appeal  against  the  penalties  imposed 
under  the  act.  In  Regina  v.  The  Justices  of  the  fVest 
Biding  (a),  it  seems  to  have  been  assumed  that  section 
54  was  the  .proper  appeal  clause;  but  the  question  did 
not  turn  upon  that  point,  and  section  46  was  not  re- 
ferred to.  That  section  alone  appears  to  relate  to  ap- 
peals against  orders  adjudicating  the  settlement,  and 
does  not  require  grounds  of  appeal. 

2.  There  is  nothing  in  the  8  &  9  Vict,  c  126,  to  destroy 
the  right  of  appeal  under  the  9  Geo.  4,  c.  40.  If  it  had 
used  words  of  repeal  absolutely,  it  would  have  been  dif- 
ferent; but,  the  words  being  qualified,  it  does  not  afiect 
a  proceeding  under  the  latter  act,  which  was  inchoate  at 
the  time  of  its  partial  repeal,  and  not  complete  till  the 
time  arrived  for  appeal  against  it,  namely,  at  the  October  , 

sessions.  Rex  v.  Rogers  (b)  shews  the  distinction  be- 
tween the  absolute  and  qualified  sense  of  the  word  re- 
peal. Regina  v.  Mawgan  (e)  related  to  the  law  of  high- 
ways, and  is  no  authority  in  this  case.  In  Kay  v.  Goodr 
mn  (d)f  the  Court  thought,  from  the  provision  of  the 
repealing  act,  that  it  was  not  intended  to  have  the  re- 
trospective cflect  contended  for ;  but,  in  Hodge  v.  Bird  {e), 
where  the  2  Geo.  2,  c.  23,  was  repealed  by  the  6  &  7 
Vict.  c.  73,  *'  except  as  to  matters  and  things  done  be- 
fore the  passing  of  the  latter  act,"  the  Court  held,  that 
their  jurisdiction,  as  to  altering  the  costs  of  taxation  of 
an  attorney's  bill,  taxed  before  the  repeal,  was  not  taken 

away. 

Cur.  adv.  vult. 

(a)  Ante,  p.  304 ;  15  L.  J.,        (c)  8  A.  &  £.  496. 
N.  S.,  M.  C,  52.  (d)  6  Bing.  676. 

(ft)  10  East,  669.  (e)  6  M.  &  G.  1020. 

vol..  II.  MM  N.  8.  C. 
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1846.  WiGHTMAN,  J.,  DOW  delivered  judgment. — Thig  was 

-^■"^^     '       a  rule  calling  upon  the  Recorder  of  York  to  enter  con- 

V.  tinuances  to  hear  an  appeal  as  to  the  last  place  of  settle- 

The  Recorder  of  ^     . 

YoKK.        ment  of  a  lunatic  pauper. 

On  the  9th  of  July,  1845,  two  justices  made  an  order 
adjud^g  the  place  of  settlement  of  the  pauper,  and  or- 
dering the  overseers  of  such  place  to  pay  the  expenses 
of  the  pauper,  under  the  provisions  of  the  9  6ea  4, 
c  40.     On  the  8th  of  August,  in  the  same  year,  by  the 

8  &  9  Vict.  c.  126,  that  statute  was  repealed,  except  as 
to  any  matters  committed  or  done  before  the  pas^ng  of 
tlie  8  &  9  Vict  c.  126,  which  should  be  as  if  that  act 
had  not  been  passed.  On  the  13th  of  October,  in  the 
same  year,  an  appeal  was  entered  and  respited;  on  the 
17th  of  December,  notice  of  appeal,  but  without  stating 
any  grounds,  was  given.  On  the  5th  of  January,  1846, 
the  appeal  was  dismissed  at  the  sessions^  first,  because 
the  9  Geo.  4,  c  40  was  repealed  by  the  8  &  9  Vict 
c.  126;  secondly,  because  no  grounds  of  appeal  were 
given. 

Upon  the  first  point,  I  am  of  opinion  that  this  case  is 
within  the  exception  in  the  repealing  clause  of  the  8  & 

9  Vict.  c.  126;  and  that  it  is  so  for  all  purposes,  indad- 
ing  that  of  appealing ;  and  that  the  9  Geo.  4,  c.  40,  is 
still  unrepealed  as  far  as  regards  the  order  of  justices 
made  on  the  9th  of  July,  1845,  and  all  the  incidents,  in- 
cluding the  right  of  appeal.  Many  cases  were  cited 
upon  the  argument,  but  as  each  decision  depends  upon 
the  words  of  the  repealing  statute,  it  is  unnecessary  to 
advert  to  them ;  and  I  am  of  opinion  that  the  words  of 
the  exception  in  the  repealing  clause  of  the  8  &  9  ^ct 
c.  126,  leave  the  9  Geo.  4,  c.  40,  untouched,  as  far  as 
respects  the  order  in  question  and  that  which  is  incident 
to  it,  including  the  appeal. 

The  second  objection,  however,  was  sdd  to  be  avail- 
able under  the  9  Geo.  4^  c.  40,  supposing  it  not  to  have 
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been  repealed.  This  depends  upon  the  question  whether         1846. 
the  appeal  is  under  the  46th  or  54th  sections  of  that    xme  Quebn 
act,  or  the  60th  section.     If  under  either  of  the  former,  »• 

no  ground  of  appeal  need  be  stated ;  if  under  the  latter,  York. 
it  must.  The  statute  contains  three  appeal  clauses,  one 
the  46th  section,  immediately  following  the  enactments 
which  enable  the  justices  to  ascertain  the  settlement  of 
pauper  lunatics,  and  order  payment  of  expenses,  &c; 
another  which  is  incorporated  in  sect.  54,  with  the 
clause  respecting  lunatics  charged  with  crimes ;  and  the 
last,  which  is  the  60th  section,  immediately  following  the 
clause  for  recovery  and  application  of  penalties  and  for- 
feitures, and  containing  expressions  which  are  applicable 
only  to  cases  of  penalty  and  forfeiture,  and  not  to  cases 
falling  within  the  previous  clauses  of  appeal.  I  there- 
fore think  that  the  sessions  were  wrong  in  treating  this 
as  an  appeal  under  the  60th  section  of  the  act,  it  being 
an  appeal  under  one  or  both  of  the  former  sections  of 
the  act,  which  do  not  require  any  grounds  of  appeal  to 
be  given. 

I  may  observe,  that  in  the  case  oiRegina  v.  Pixley  («), 
which  was  cited  on  the  argument  in  support  of  the  order 
of  sessions,  no  question  was  made  upon  the  effect  of  the 
appeal  clauses  in  the  46th  and  54th  sections  of  the  act; 
and  it  seems  to  have  been  assumed,  that  the  case  was 
within  the  60th  section ;  but  as  that  case  was  decided 
upon  grounds  wholly  distinct  from  the  present  question, 
it  cannot  be  taken  as  an  authority  in  this  case.  Upon 
the  whole,  therefore,  I  think  that  the  rule  for  a  manda- 
mus must  be  absolute.  R  Ip   hit 

(o)  4  Q.  B.  R.  711. 
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Dee.  17tA.     The  Quben  v.  The  Inhabitants  of  St.  Paul's,  Covent 

Garden. 

An  order  of  re-  vJN  appeal  agdnst  an  order  of  two  justices  of  Middle- 
the  following  sez^  dated  the  26th  of  November,  1844,  for  the  removal 
dlMer~to  wit. '  ^^  ^^^  Sheridan,  from  the  parish  of  St-  Marylebone  to 

Whereas  the  parish  of  St.  Paul,  Covent-Garden,  the  sessions  con- 

complaint  hn  *  ,  ...  1  •    i^ 

been  made         firmed  the  Order,  subject  to  the  opinion  of  this  Court  on 

nnto  ns  two         xi.     /•  11 

joBticea  oc/tn^    the  foUowmg  case.    ^ 

*etnmi^cfM^        The  order  of  removal  appealed  against  was  as  fol- 

by  &c.,  that  A.    lows : — 
(the  pauper) 
intruded  and 

came  into  the  **  To  the  churchwardens  and  overseers  of  the  poor 

and  hath  ae-  of  the  parish  of  St  Marylebone,  in  the  county  of  Mid- 

eharge^hlo  ^Ic^ex,  and  to  the  churchwardens  and  overseers  of  the 

and  is  now    '  parish  of  St.  Paul,  Covent-Garden,  in  the  liberty  of 

inhabiting  in       f.  .  ,  ,  '' 

the  »aid parish,  Westminster,  in  the  county  of  Middlesex,  and  to  each 

&c."    It  then  J  n  ^^ 

required  the       ^^d  every  of  them : 

churchwardcna        «  Mddlesex,  to  wit. — Whereas  complaint  hath  been 

and  oyeneera 

of  B.  **  on  sight  made  unto  us,  two  of  her  Majesty's  justices  of  the  peace, 
moTethe  pan-    o<^^ «'«  and  for  the  county  of  Middlesex,  by  the  church- 

per  from  B.  to 
C. 

Heidt  that  the  complaint  stated  in  the  order  was  sufficient,  inasmuch  as  it  complied  with 
the  requisites  of  the  35  Geo.  3,  c.  101,  s.  1,  which  in  part  repeals  the  13  &  14  Car.  2, 
c.  12,  and  requires  only  that  a  pauper  shall  be  inhabiting  and  actually  chargesble  before 
remoyal. 

2.  That  the  jurisdiction  of  the  justices,  as  to  the  place  where  the  order  was  made,  sdfi- 
cienUy  appeared. 

3.  That  the  statement,  that  complaint  was  made  to  them  acting  in  and  for  ttie  county, 
amounted  to  a  statement  that  they  were  justices  in  and  for  the  county. 

4.  That  an  order  to  remove  "  on  sight  *'  was  not  invalid. 
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wardens  and  overseers  of  the  poor  of  the  Said  parish  of         1345, 
St.  Marylebone,   that   Ann   Sheridan,   single  woman,     ^^    r     ' 
aged  sizty-foor  years,  intruded  and  came  into  the  said  v, 

parish  of  St,  Marykbone^  and  hath  acttuzUy  become  st.  Paul's 
chargeable  to  and  is  now  inhabiting  in  the  said  parish;  CovkntGa«w 
upon  examination  of  the  premises  upon  oath,  and  other 
circumstances,  we  do  adjudge  the  same  to  be  true,  and 
do  also  adjudge  the  place  of  the  last  legal  settlement  of 
the  said  Ann  Sheridan  to  be  in  the  said  parish  of  St. 
Paul,  Covent-Garden,  in  the  liberty  of  Westminster,  in 
the  said  county  of  Middlesex.  These  are,  therefore,  in 
her  Majesty's  name,  to  require  you,  the  said  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
St.  Marylebone,  on  sight  hereof y  to  remove  and  convey 
the  said  Ann  Sheridan  from  out  of  your  parish  of  St. 
Marylebone  to  the  said  parish  of  St.  Paul,  Covent-Gur- 
den,  and  her  deliver  unto  the  said  churchwardens  and 
overseers  of  the  poor  there,  or  to  some  or  one  of  them, 
together  mth  this  our  order,  or  a  true  copy  thereof,  who 
are  hereby  requested  to  receive  and  provide  for  her 
according  to  law.  Given'  under  our  hands  and  seals, 
this  26th  day  of  November,  1844. 

E.  Elliott,  (l.  s.) 
J.  Hamilton,  (l.  s.)" 


The  case  then  set  out  the  examination  on  which  the 
above  order  was  made,  which  shewed  a  settlement  by 
hiring  and  service  in  the  appellant  parish. 

Then  followed  the  certificate  of  chargeability. 

The  only,  ground  of  appeal  relied  on  by  the  appellants 
material  to  this  case  was:  ^Uhat  the  said  order  of 
removal  is  bad,  defective,  and  insufficient  on  the  face 
thereof.** 

The  appellants  insisted  on  the  insufi&cicncy  of  the 
order,  under  the  above  ground;  and  the  objections 
stated  as  to  the  order  were,  that  the  jurisdiction  of  the 
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1846.        justices  was  not  sufficiently  shewn,  and  that  the  order 
The  Queen     ^^^  illegal  in  requiring  the  churchwardens  and  over- 

I  h  bta  ta  f  ^^^  ^^  ^^®  ^^^  ^^  ^*'  Marylebonc  to  remove  on  sight 
St.  Paul's,  thereof.  The  objections  were  overruled,  and  the  ees- 
DBK.  "  s^ons  confirmed  the  order.  If  the  Court  of  Queen's 
Bench  shall  be  of  opinion  that  the  order  of  remoTal  is 
bad  on  the  face  thereof^  the  order  of  sessions  and  the 
the  order  of  removal  are  to  be  severally  quashed,  other- 
wise the  same  are  to  stand  confirmed. 

Carrington,  in  support  of  the  order  of  sessions  (a). — 
Four  objections  are  taken  to  this  order  of  removal: — L 
That  it  does  not  shew  the  jurisdiction  of  the  justioes, 
by  stating  in  the   words  of  13  &  14  Car.  2,  c  12, 
s.  1,  that  the  pauper  has  '^come  to  settle"  or '^ come 
to  inhabit "  in  the  removing  parish.     In  a  similar  o]> 
der,  which  was  supported  in  Regina  v.  The  Recorder 
of  Kimfs  Lynn  (5),  the  complaint  stated  merely  was, 
that  the  paupers  now  inhabit  in  the  parish,  and  are  ao- 
tually  chargeable  thereto.     Here  is  the  addition  of  the 
objection  that  the  pauper  intruded  and  came  into  the 
parish.     The  order  in  Regina  v.  WoQat»  (c)  was  held 
b^,  because  it  contained  no  recital  of  a  complaint  that 
the  paupers  were  inhabiting ;  so  that  they  might  have 
been  casual  poor,  or  even  out  of  the  parish  when  the 
order  was  made.      And  in  Regina   v.  Blathwayt  (d), 
there  was  nothing  to  connect  the  parish,  in  which  the 
paupers  were  said  to  be  inhabiting  and  chargeable,  with 
the  division  of  the  county  for  which  the  justices  acted. 

2.  It  is  objected  that  the  jurisdiction  of  the  justices 
as  to  the  place  where  the  order  was  made  is  not  shewn; 
and  3,  that  the  addition  of  the  word  ^^  acting "  to  the 

(a)  Nov.  14,  before  Lord  Den-        (c)  Ante,  p.  6. 

fpian,  C.  J.,  Coleridge^  Wight-  '  {d)  Ante,  p.  240 ;  16  L.  J., 

man,  and  Erie,  Js.  N.  S.,  M.  C.  48. 

(6)  Ante,  p.  334. 
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words  ''in  and  for  the  county^"  makes  that  allegation         1845, 
bad*     The  latter  words  were  held  to  be  sufficient  in      "    ' 
Begina  y.  The  Recorder  of  King^s  Lynn  (a),  and  Regina  v. 

V.  Rotherkam  (i).  The  additional  word  *'  acting  "  may  sr.  Paul's, 
be  applied  only  to  the  word  "  in,"  and  then  it  would  Cov«nt  Ga»- 
appear  that  the  justices  were  commissioned  for  the 
county,  and  were  acting  in  it  when  they  made  the  order. 
The  fourth  objection  is,  that  the  order  commands  the 
oyerseers  to  remove  at  sigkL  These  words  might, 
in  any  case,  be  treated  as  surplusage;  but  an  abso- 
lute unconditional  order  to  convey  and  deliver  with- 
out reserving  the  twenty-one  days  notice  of  appeal 
was  held  good  in  Regina  v.  Rotherham  (i). 

JPashleyy  contnL — The  order  should  foUow  the  words 
of  the  13  &  14  Car.  2,  c.  12,  s.  1,  and  state  that  the 
pauper  has  come  to  settle ;  if  he  has  not,  the  justices  had 
no  authority  to  make  it.  The  word  ''  inhabitant "  is  one 
of  most  varied  meaning.  By  the  statutes  of  "  Hue  and 
Cry,"  an  occupier  of  land  in  a  hundred,  although  he  has 
neither  a  house  nor  lodges  there,  is  an  inhabitant:  Leigh 
Y.  Chapman  (c).  In  Rutter  v.  Chapman  (c/),  Bosan- 
quety  J.,  says,  ''  the  term  '  inhabitant '  embraces  all  per- 
sons occupying  property  and  rated  within  the  borough, 
for  occupation  without  residence  is  sufficient  to  make  a 
man  an  inhabitant,"  citing  2  Inst.  702  ;  Jefferies^  Ca8e(e)f 
ScUes  V.  Winstanky  (/) ;  according  to  Rex  v.  Mashi" 
ter  [g)  and  Rex  v.  Davie  (^),  it  is  a  word  of  indefi- 
nite meaning,  which  must  receive  its  Interpretation  from 
circuyistances.  In  IVhithom  v.  Thomas  ({),  Erle^  J., 
says,  ^^it  may  not  be  necessary  for  the  purpose  of 
constituting  a  residence  in  any  place  to  sleep  there  at 

(a)  Ante,  p.  334.  (/)  4  M.  &  S.  629. 

{b)  3  Q.  B.  R.  776.  (^)  6  A.  &  E.  163. 

(c)  2  Saund.  423.  (A)  Id.  374. 

(<^  8  M.  &  W.  1.  (•)  7  M.  &  G.  1. 
(e)  5  Rep.  67. 
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1846.        ^•''    The  word  is  not  necessarily  to  be  taken  in  the 
_^~2    '      sense  to  give  jurisdiction ;  and  all  the  authorities  down 
V,  to  Regina  v.  The  Justices  of  the  West  Biding  of  Yorh 

St.  Paul's,  shire  (a) y  shew  that  it  is  requisite  that  information  of 
DEN.^^*"  ^^^^  necessary  particular  should  be  furnished  in  order 
to  gi^e  jurisdiction.  No  doubt  when  jurisdiction  ap- 
pears, every  reasonable  intendment  will  be  made.  Dcy  v. 
King(Jb)y  Christie  v.UhtDin{c)y  Brancher  y,Molyneux{d\ 
and  Begina  v.  Smith  (e),  but  it  must  appear.  Now 
the  expression  in  this  statute  '^coming  to  settle"  has 
been  held  to  denote  that  the  party  comes  ammo  moranM 
or  manendi:  Bex  v.  St.  James  in  Burg  St.  Edmunds  (f). 
In  Rex  V.  Binegar  (g),  they  were  stated  to  be  endeavonr- 
ing  to  settle,  which  distinguishes  that  case  from  Begina 
V.  WoIlatts(h\  where,  as  here,  they  might  have  been 
casual  poor.  In  Rex  v.  St.  Laiorencey  Ludlow  (z),  it  was 
held,  that  a  residence  of  fourteen  weeks,  under  an  acci- 
dent, was  not  a  "coming  to  settle;'*  and,  in  Bex  v. 
fVooIpit{k),  all  the  Court  expressed  an  opinion  that  there 
must  be  the  animus  morandi  at  the  time  of  coming.  In 
Regina  v.  T%e  Recorder  of  King's  Lynn  (i),  the  point 
was  not  argued.  [jErfc,  J, — The  35  Geo.  3,  c.  101,  s.  1, 
repeals  so  much  of  the  13  &  14  Car.  2,  c  12,  s.  1,  as 
enables  justices  to  remove  persons  likely  to  be  charge- 
able to  the  parish  into  which  they  shall  come  to  inhabit; 
and  enacts,  "that  from  thenceforth  no  person  shall  be 
removable  from  the  parish  where  he  is  inhabiiingy  until 
he  shall  have  become  actually  chargeable  to  the  parish  in 
which  he  shall  then  inhabit,"  in  which  case  they  may 
remove  him.     That  would  imply  that  inhabiting  and 


(a)  2  Q.  B.  R.  506.  (/)  10  East,  27. 

(h)  6  A.  &  E.  359.  (g)  7  East,  377. 

(c)  11  A.  &  E.  373.  (A)  Ante,  p.  5. 

(d)  4  M.  &  G.  226.  (0  4  B.  &  A.  660. 
\e)  Ante,  p.  225 ;  15  L-  J.,  {k)  4  A.  &  E.  205. 

N.  S.,  M.  C,  41.  (0  Ante,  p.  334. 
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chaigeability  were  sufficient.]     That  act  merely  super-         1846. 
adds  actual  chargeability  to  the  likelihood  of  becoming     »pg|  Qubsm 
so  under  the  former  act.     If  inhabiting  and  chargeabi-    .  k-JJlnt. 
lity  were  sufficient,  Regina  v.  St.  Giles-in-the-Fields  {a)     St.  Paul'b, 
would  have  been  decided  differently.     In  Rex  v.  The         dbn. 
Justices  of  the  West  Riding  of  Yorkshire  {b)y  it  is  said, 
that  **  to  dii^nse  with  these  forms  is  only  to  get  into 
uncertainty  and  mischief,  and,  by  a  strain  of  jurisdic- 
tion, to  help  parties  through  that  which  they  ought  to 
look  to  themselves." 

2.  It  is-  shewn  that  the  justices  received  the  complaint 
within  their  jurisdiction,  but  not  that  they  made  the 
order  in  it,  which  is  the  converse  of  the  case  of  Regina 
V.  Stockton  (c).  [Coleridge,  J. — There  does  not  appear 
in  that  case  that  there  was  any  marginal  venue  to  the 
order.]  3.  There  ought  to  be  an  adjudication  of  the 
fact  of  their  being  justices  in  and  for  the  county,  not  of 
the  evidence  of  the  fact,  which  their  (icting  is.  4.  The 
order  to  remove  at  sight  may  have  been  good  under  the 
old  law,  but  not  since  the  4  &  5  WiU.  4,  c.  76,  which 
requires  an  interval  of  twenty-one  days  for  the  chance 
of  appeal. 

Lord  Denman,  C.  J. — The  three  last  objections  are 
too  trivial  to  require  comment ;  the  first  requires  some 
consideration,  principally  on  account  of  the  great  au- 
thority of  former  cases. 

Cur.  adv.  vult* 

Lord  Denman,  C.  J.,  now  delivered  the  judgment 
of  the  Court  —  We  took  time  to  consider  a  single 
point  in  this  case,  whether  an  order  of  removal,  in  stat- 
ing the  complaint  before  the  justices,  alleged  all  the 
circumstances  necessary  to  give  them  jurisdiction.  The 
words  on  which  that  question  arises  are  these :  *^  Ann 

(a)  Ante,  VoL  1.  p.  187.      (J>)  3  M«  &  S.  493.      (c)  Ante,  p.  16. 
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1846.         Sheridan,  a  BiDgle  woman,  aged  sixty-four,  intruded  and 

* — ^ — ^       came  into  the  parish  of  St.  Marylebone,  and  hath  ac- 

0.  tually  become  chargeable  to,  and  is  now  inhabiting  in 

St*Pau?b!    ^^^  ^^^  parish."    It  is  objected,  that  these  words  con- 

CovBNT  Gab-  tained  no  statement  of  the  pauper  having  come  into  the 

parish  with  the  intention  of  settling  there,  or  inhabit- 
ing; and  it  is  contended,  that  the  words  ^^oome  to 
settle,"  or  **  come  to  inhabit,"  or  words  unequiyocallj 
expressive  of  such  intention,  are  necessary. 

We  consider  it  to  have  been  completely  established 
ever  since  the  case  of  Rex  v.  St,  James  in  Bury  St.  Ed- 
mun^8{a)^  that  no  pauper  is  removable  from  a  parish 
unless  he  be  there  as  an  inhabitant,  or  come  there  to 
settleor  to  inhabit;  the  words  "settle"  and  "inhabit" 
being  for  this  purpose  convertible  terms,  neither  of 
them  importing  the  accession  of  a  legal  settlement,  or 
an  intention  of  permanent  residence.  The  purpose  may 
be  temporary,  but  still  there  must  be  the  purpose  at 
least  of  remaining  there,  as  distinguishable  from  that  of 
merely  visiting  or  passing  through  the  place.  The 
particular  mischief  against  which  the  13  &  14  Car.  2, 
c.  12,  provided  a  remedy  of  removal,  was  tfiat  of  persons 
endeavouring  to  settle  themselves  in  this  limited  and 
temporary  sense  of  the  word ;  and  the  remedy  having 
been  found  to  produce  injurious  consequences,  which 
the  .certificate  system,  introduced  by  8  &  9  WilL  3, 
c  30,  had  not  prevented,  the  35  Geo.  3,  c.  101,  was 
passed  to  prevent  the  removal  of  such  persons  until 
they  should  become  actually  chargeable ;  encouraging 
thereby  a  free  change  of  abode  among  the  labouring 
classes,  and  limiting  the  power  of  the  magistrates  as  to 
their  removal. 

What  we  have  now  stated  has  been  long  geneiallj 

imderstood;  and  the  forms  of  removal  which  are  giyen 

.  in  the  best  books  on  the  subject  contain  an  all^- 

( a)  10  East,  27/ 


J 
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tion,  that  the  pauper  has  come  to  "  settle,"  or  to  *'  in-        1846. 
habit."    The  present  order  wants  these  words ;  and  it    xhTqumn 
is  argued  that  either  we  ought  to  aflow  no  equivalents,    .  .    •• 

xniuiintsiiti  Of 

or  that  none  are  to  be  found  in  it  We  feel  all  the  in-  St.  Paul's, 
convenience  of  substituting  for  terms  commonly  used  ^  p,y. 
and  having  acquired  a  weU-known  meaning,  any  other 
supposed  to  be  of  equal  force ;  it  leads,  as  in  the  present 
case,  to  uncertainty,  litigation,  and  expense;  at  the 
same  time,  when  the  terms  omitted  are  not  terms  of  art 
exdnsively  appropriated  to  express  a  legal  idea,  and 
when  no  statute  prescribes  any  particular  form  in  which 
the  power  it  gives  is  to  be  exercised,  we  have  no  au- 
thority to  prescribe  the  terms  or  limit  the  form  so 
strictly  as  the  objection  requires.  We  are  bound,  how- 
ever, to  see  the  terms  used  really  state  all  that  is  neces- 
sary to  give  the  jurisdiction. 

Whether  that  is  done  in  the  present  case  will  mainly 
depend  on  the  language  of  the  35  Geo.  3,  c.  101,  s.  1, 
under  which  it  is  that  the  magistrates  now  exercise  the 
power  of  removal  originally  given  by  the  statute  of 
13  &  14  Car.  2,  c.  12.  That  statute  repeals  so  much  of 
the  statute  last  named  as  enables  justices  to  remove  any 
person  likely  to  become  chargeable  to  the  parish  in 
which  he  shall  come  to  inhabit ;  and  then  enacts,  that 
no  poor  person  shall  be  removed  from  the  parish  where 
he  is  inhabiting,  to  the  place  of  his  last  l^al  settlement, 
until  he  shall  have  become  actually  chargeable  to  the 
parish  in  which  he  shall  then  inhabit ;  in  which  case 
two  justices  are  thereby  empowered  to  remove  him. 
The  power  to  remove  to  the  place  of  the  last  legal  set- 
tlement, therefore,  is  expressly  given  on  these  two  con- 
ditions  only — that  a  person  be  inhabiting  in  the  parish, 
and  be  actually  chargeable.  Nothing  is  said  of  the 
purpose  with  which  that  residence  first  commenced. 
Whether,  in  any  case,  a  person  is  inhabiting,  or  not,  the 
justices  have  the  jurisdiction  in  the  first  place  to  deter- 


DIN. 
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mine.     The  case  to  which  we  have  referred  cleailj 
points  out  what  are  the  requisites  to  constitute  inhabit- 
V.  ancy  within  the  meaning  of  the  statute;  and,  at  all 

St.  Favl'i,     eyents,  we  are  not  to  inquire  at  present,  whether  they 
Covsnt^Gab-  iii^yg  rightly  determined  in  the  present  case.    It  is 

obvious^  however,  that  this  is  a  much  more  extenave 
inquiiy  than  that  which  the  objection  would  suggeet* 
To  inquire  with  what  intention  a  person  first  entered  a 
parish  must  be  very  idle,  except  as  that  intention  is  col- 
lected from  his  acts ;  and  if  these  shew  he  was,  of  his 
own  choice,  that  is,  without  restraint  of  sickness  or  im- 
prisonment, residing,  or  preparing  to  reside  there  pe^ 
manently,  in  other  words,  if  he  was  inhabiting  there, 
it  ought  to  be  taken  for  the  purpose  of  removal  that  he 
came  to  inhabit ;  and  there  may  be  a  good  reason  why, 
as  we  have  noticed,  the  statute  says  nothing  as  to  the  pwr- 
pase^  departing  in  this  respect  from  the  language  of  the 
statute  of  13  &  14  Car.  2,  c.  12,  that  statute  oontemidat- 
ing  the  removal  of  persons  likely  to  be  chaigeable  with- 
in forty  days  after  their  coming  into  the  parish, — ^the 
coming  was  recent,  and  the  actual  purpose  more  easily 
ascertained.     The  statute  35  Geo.  3,  c  101,  allows  of 
no  removal  until  an  actual  chai^eability,  and,  therefore, 
supposes  removal  more  commonly  after  longer  residence. 
We  conclude,  that,  although  the  ordinary  fonnsof 
coining  to  settle,  or  coming  to  inhabit,  are  correct,  be- 
cause he  who  comes  to  ^*  settle  "  or  "  inhabit,"  and  is 
actually  chargeable,  undoubtedly  inhabits,  yet  the  lan- 
guage of  this  order  is  free  from  objection  as  satisfying 
the  statute  under  which  the  magistrates  acted.    This 
rule,  therefore,  wiU  be  discharged,  and  the  order  of  ses- 
sions confirmed. 

Order  of  sessions  confirmed. 

END   OF   MICHAELMAS   VACATION. 
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The  Qubbn  v.  The  Inhabitants  of  St.  Anne's,       Jtmuofyieth. 

Wbstminstee. 
(In  re  Jones). 

vJN  appeal  against  an  order  made  by  one  of  the  The  ezamlna- 
metropoUtan  police  magistrates,  dated  the  15th  August,  ^o^rdTra- 
1844,  for  the  removal  of  Maria,  the  wife  of  James  ?**^^  7"     . 

founded,  itatedy 

William  Jones,  and  her  two  children,  namely,  James  that  J.  w.  J. 
Griffith  and  Thomas  Richard,  from  the  parish  of  Saint  Z^  lus^m 
Pancras  to  the  parish  of  Saint  Anne  in  the  liberty  of  J^J^'^t^i 
Westminster,  both  in  the  county  of  Middlesex,  the  <^«^)»  '^'""o 

,  .  by  indenture  of 

sessions  confirmed  the  order,  subject  to  the  opinion  of  apprenticeship, 
this  Court  on  a  case.  ^y^  tw  doly 

The  pauper  stated,  in  her  examination,  the  charge-  ^^^^^X 
ability  of  herself  and  children,  that  she  beheved  her  wr?e  R*  H.  S. 
husband  to  be  in  America,  and  that  she  was  unable  to  tioe  for  the 
give  any  evidence  of  his  place  of  settlement.  jem^s^ 

Edward  Jones  said — **  I  know  the  said  Maria  Jones.  ™  indenture 

being  proved  to 

Her  husband,  the  said  James  William  Jones,  now  hayebeenioat— 
absent  from  her,  is  my  nephew.     He  is  now  about  the  nffidentlj  ap- 
age  of  twenty-eight  years.     In  or  about  the  month  of  ^^,^^. 

tion,  that  it 
related  to  an 
ordinarj,  and  not  a  pariah  apprentioediip. 
Under  the  general  olqection»  "  that  no  copy  or  counterpart  of  the  order  of  remoral  baa 
been  aent  bj  poet  or  otherwise,"  it  ia  not  competent  for  the  appellanta  to  object  that  the 
copy  aent  by  the  reipondenta  ia  inaccnrate,  some  few  words  being  omitted. 
When  a  oaae  ia  granted  by  seaaions  for  the  opinion  of  this  Ci 


oaae  ia  granted  by  seaaions  for  the  opinion  of  this  Conrt,  the  party  at  whoae 
instanoe  the  case  ia  granted  mnat  either  proceed  with  the  case  reaerf  ed,  waiying  any  other 
objections  to  the  order  of  remoTal,  or  mast  abandon  the  ease,  and  rely  on  any  other  ^jec. 
tioDS  whidi  may  be  raised  when  the  order  is  brought  np  by  certiorari. 

VOL.  n.  N  N  N.  S.  C. 


Wbstmin- 
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1347^  Majj  1831^  he  was^  by  and  with  his  own  consent, 
-  ^  (his  parents  being  dead)^  bound  by  indenture  of  appren- 
y.  ticeship^  bearing  date  in  or  about  the  month  of  May, 

Inhabitants  of  i«i  t   ^ 

St.  Anks'b,  1831,  which  was  duly  stamped  and  executed,  to  serve 
Kichard  Miles  Scott,  of  Dean  Street,  Soho  Square,  in 
the  parish  of  Saint  Anne,  in  the  liberty  of  Westminster, 
in  the  county  of  Middlesex,  oabinet-maker,  as  an  ap* 
prentice  for  the  term  of  six  years  from  thence  next 
following.  I  attended  on  behalf  of  my  said  nephew 
when  he  was  so  bound.  I  saw  the  said  indenture 
execulsed  by  the  parties  thereto,  who  did  severally  ogn, 
seal,  and  deliver  the  same  in  my  presence,  to  which  I 
did  then  set  and  subscribe  my  name,  as  subscrilnng 
witness,  attesting  the  execution  theireo£  The  aiud 
indenture  then  passed  into  the  possesHion  of  the  said 
Bichard  Miles  Scott^  the  master  of  the  said  James 
William  Jones." 

Richard  Miles  Scott  said — '^  The  said  James  WiUiam 
Jones  was  my  apprentice.  He  was  bound  by  inden- 
ture, bearing  date  in  or  about  the  month  of  May,  1891, 
as  set  forth  in  the  examination  of  Edward  Jones,  the 
preceding  examinant  in  this  case»  to  serve  me  as  an 
apprentice  for  the  term  of  six  years  from  thence  next 
following,  to  learn  the  art  and  mystery  of  a  cabmet- 
maker.  I  then  resided  in  Dean  Street,  Soho  Square, 
in  the  parish  of  Saint  Anne,  in  the  liberty  of  West- 
minster, in  the  county  of  Middlesex.  He  served  me 
there,  under  the  said  indenture,  for  about  four  years, 
namely,  from  about  the  month  of  May,  1831,  the  date 
of  the  said  indenture,  till  about  September,  1834,  when 
he  quitted  and  left  my  service,  and  went  away  without 
my  leave  and  consent,  &c." 

The  examination  went  on  to  shew  residence  under 
the  indenture,  and  that  the  indenture  was  given  up  to 
James  Jay,  who,  in  his  examination,  stated,  that  he 
had  searched  for  it,^  and  believed  that  it  was  either  lost 
or  destroyed. 
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The  ioUbwii^  were  the  material  gronnda  on  which        iq4j^ 
the  appellantft  refied : —  S    :: 

1.  That  the  said  carder  is  bad  and  defective  on  the  «. 
&oe  thereot-                                                                       S,,  Annb'i, 

2.  That  the  examinatioiifi  on  which  the  said  order    ^'^i^"- 
was  made  are  wholly  insufficient  to  support  the  same, 
and  fail  to  disclose  any  such  facts  as  shew  either  the  sand 
Maria  Jooes,  or  her  supposed  husband,  to  have  a  settle- 
ment in  the  smd  parish  of  Saint  Anne,  Westminster. 

3.  That  the  said  examinations  are  wholly  bad  and 
insufficient,  inasmuch  as  they  neither  shew  who  were 
the  parlies  to  the  supposed  indenture  of  apprenticeship 
therein  named,  nor  do  they  shew  whether  the  said 
indenture  of  apprenticeship  (if  a  parish  apprenticeship) 
was  signed  and  sealed  by  the  parish  officers,  and  allowed 
by  justices  of  the  peace,  as  by  law  required. 

4.  That  a  notice  in  writing  of  the  said  paupers  being 
chaj^eable  to,  or  relieyed  in  your  said  parish  of  Saint 
Fancras,  accompanied  by  a  oopy  or  counterpart  of  the 
said  order,  and  by  a  copy  of  the  examination  on  which 
the  said  order  was  made,  has  not  been  sent,  by  post  or 
otherwise,  to  us,  the  churchwardens  and  oyerseers  of 
the  poor  of  the  said  parish  of  Saint  Anne,  Westminster, 
or  aay  of  us,  in  conformity  with  the  provisions  of  the 
statute  in  that  behalf. 

The  af^Uants,  on  the  hearing,  insisted  that  the  ex- 
amiaations  were  bad,  for  the  reasons  specified  in  the  third 
ground  of  appeal.  The  sessions  overruled  this  objection 
and  held  the  examinations  good,  subject  to  the  opinion 
of  this  Court. 

It  appeared  to  the  sessions  that  the  only  notice 
in  writing'  of  the  said  paupers  being  chargeable  to^ 
or  relievable  in  the  parish  of  Saint  Pancras,  which 
had  been  sent  by  post,  or  otherwise,  to  the  parish- 
officers  of  Saint  Anne,  Westminster,  had  been  accom- 
panied by  what  purported  to  be  a  copy  of  the  order ; 

nn2 
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1847.        ^^^  ^^  '^^^^  document,  instead  of  containing  a  true 
_"    -    "      transcript  of  the  words  of  the  said  order,  wholly  omitted 

The  Qqbbn  ^  j 

V.  the  words  ^^and  Thonuis  Richard,^  in  the  adjudicatioii 

St.  Annk'sI  ^^  ^®  ^^^  order,  between  the  words  "two  cbildrai 
^*!I-'^'  named  James  Grriffith,"  and  the  words  "  These  are 
therefore.'^  The  appellants,  on  these  facts,  objected 
that  the  respondents  had  not  complied  with  the  provi- 
sions of  the  statute  in  that  behalf  made,  and  that  the 
order  of  removal  ought  on  this  ground  to  be  quashed. 
The  sessions  overruled  this  objection,  subject  to  the 
opmion  of  this  Court 

If  this  Court  shall  be  of  opinion  that  the  said  exam- 
inations are  insufficient,  for  the  reasons  stated  in  the 
third  (a)  ground  of  appeal,  or  that  the  defect  in  the  copy 
of  the  order  of  removal  accompanying  the  notice  of 
chargea^ility  was  a  good  objection,  and  was  sufficiently 
pointed  out  in  the  fifth  ground  of  appeal,  then  the  said 
order  of  sessions  and  the  siud  order  of  removal  are  to  be 
quashed ;  otherwise  the  same  to  stand  confirmed. 

After  the  order  of  removal  and  the  other  doonmenti 
had  been  removed  into  this  Court  by  certiorari,  PaMey 
moved  in  the  Bail  Court  in  Easter  Term,  (April  23rd, 
1846,)  and  obtained  a  rule  nisi  to  quash  the  order,  on 
a  ground  in  addition  to,  and  independent  of  the  gnnmdB 
'  appearing  by  the  case ;  namely,  that  the  order  was  bad 
for  not  shewing  that  the  magistrate  who  made  the  order 
had  jurisdiction  in  that  behalf. 

PrendeftgcLsty  in  support  of  the  order  of  sesrions.— One 
question  here  is,  whether  the  omission  of  a  few  wordB  in 
the  copy  of  the  order  of  removal  sent  by  the  respondents 

(a)  There  was  a   variance  tion  should  have  been  made  to 
between  the  numbers  of  the  the  sessions  to  rectify  the  mis- 
grounds  of  appeal  and  those  at  take,  but  allowed  the  case  to 
the  conclusion  of  the  case,  and  proceed  under  protest, 
the  Court  said  that  an  applica- 


J 
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18  soflBoient  to  shew  that  there  has  not  been  a  compliance 
with  the  4  &  5  W.  4,  c.  76^  s.  79.  This  depends  on  a 
second  question,  whether  the  objection  is  specified  in 
tlie  grounds  of  appeal  The  objection  is  token  in  very  ^^^^^^^ 
general  terms,  "  that  no  copy  or  counterpart  has  been  ^'^'^ 
sent  by  post,  or  otherwise."  That  refers  to  the  fiict  of  a 
copy  not  having  been  sent^  and  not  to  the  objection  that 
some  defect  may  exist  in  one  particular  document. 
The  other  question  arises  on  the  third  ground  of  ap- 
peal, whether  it  sufficiently  appears  from  the  examina- 
tions that  the  indenture  described  was  a  parish  indenture 
or  not  This  abundantly  appears  from  the  all^ations 
in  the  examinations.  An  act  of  Parliament  was  passed 
expressly  to  regulate  the  binding  of  parish  apprentices, 
and  the  presumption  would  prim&  facie  be,  that  this  was 
an  ordinary  indenture  of  apprenticeship,  and  not  a  parish 
indenture :  Beffina  v.  Cumbertoorth  Half  (a).  [Here  he 
was  stopped  by  the  Court] 

Pashley^  contr& — .It  should  expressly  appear  on  the 
examinations  that  this  was  not  a  parish  indenture. 
[Lord  Denman,  C.  J. — It  does  not  appear  that  it  was, 
and  why  should  we  presume  it  to  be  so  ?]  The  examin- 
ations only  allege  that  the  apprentice  was  bound  by 
indenture  of  apprenticeship  with  his  own  consent  That 
would  rather  point  to  the  binding  by  some  third  party, 
and  would  involve  the  question  of  that  party's  authority. 
If  the  apprentice  was  under  age,  he  must  execute  the 
indenture  himself,  unless  it  was  a  parish  apprenticeship. 
Binding  depends  on  various  ciircumstance^  and  to  say 
that  a  person  was  bound  an  apprentice  is  a  conclusion  of 
law,  as  much  as  to  allege  that  he  was  chargeable.  The 
appellants  have  a  right  to  require  facts  to  be  stoted,  in 
order  that  they  may  see  whether  certain  l^al  conse- 

(a)  Ante,  Vol.  1,  p.  10;  5  ^  B.  R.  484. 


52S  NEW  SESSIONS  CASES, 

1847.        qtiences  follow,  and  examinations  are  insufficient  wUdi 

_"    "    "      state  only  facts  consistent  with  the   non-fulfilment  of 
Tax  Quixif  ^ 

y.  the  statutory  requisites.      In  Regina  y.  Lydeard^  8t 

St.  AKNE't,    lAxiorence(a)y  and  Reffina  t.  St   Sepulckre^  Nerthamjh 
WisTioH-     fy^  /^\  ^^  j^^  ]^||3  he&a  laid  down,  thatno  intendmrait  ib 

to  be  made  in  &Tour  of  examinations  where  the  facts  aie 
consistent  with  no  settlement ;  and  that  no  neoessaty 
incident  of  a  settlement  is  to  be  inferred.  In  As^ 
y .  Cumberwarth  Half  ((?),  the  expression  used  was  **  coye- 
nant  indenture,"  which  the  Court  held  to  mean  some- 
thing different  from  a  parish  indenture;  that  case 
therefore^  is  not  inconsistent  with  the  strict  role  of 
construction  applicable  to  these  documents. 

The  fifth  ground  of  appeal  follows  the  yerj  words  of 
the  statute  4  &  5  Will  4,  c.  76,  s.  79.  The  appellaals 
are  not  in  a  situation  to  state  in  what  particular  these 
documents  are  defectiye ;  the  knowledge  is  on  the  otlier 
side.  It  ought  therefore  to  be  competent  to  them  to 
take  a  general  objection,  and  the  generality  of  this  ob- 
jection is  not  greater  Jiian  the  condition  of  the  parties 
would  justify. 

The  order  of  remoyal  is  also  bad,  on  die  ground  that 
tiie  jurisdiction  of  the  magiirtrate  does  not  appear. 
[Tjord  Denman^  C.J. — Is  this  part  of  the  present  rule  7] 
Yes,  the  rule  is  drawn  up  to  quash  the  order  of  removal 
and  the  order  of  sessions,  on  this  ground  as  well  as  liioee 
which  were  reserved  by  the  sessions.  He  cited  Regina 
y.  Heyop  (d).  [Lord  Denman^  C.  J. — This  is  an  entire 
innovation,  and  I  think  we  ought  not  to  hear  arguments 
on  this  point ;  a  decision  that  the  Court  will  not  hear  an 
objection  without  notice,  does  not  imply  that  they  will 
hear  it  with  notice.  When  the  quarter  sessions  reeenFe 
questions  for  our  opinion,  we  presume  that  tiie  order  is 

(a)  11  A.  &  E.616.  (c)  Ante,  Vol.  1,  p.  10;  6 

(5)  Ante,  Vol.  1,  p.  400 ;  6     ^  B.  EL  484. 
Q^  B.  R.  580.  (d)  Ante,  p.  270. 
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good  in  other  leepeote :  but  we  will  mostioii  the  solqeot 
again^  and  iaj  wfaetiber  we  think  we  om  hear  mj  «r- 
gument  on  the  point.] 

Lord  DsHMAXj  C.  J. — ^It  appears  to  me  that  there  i« 
no  gioimd  for  questkniiiig  thedecisioKi  of  theaewioBe  on 
either  of  the  objectiofln.  A  settleiient  by  apprenticeship 
IB  8iiffi<»entlj  stated  on  these  examinationB.  There  is  a 
oeriain  «ezteiit  of  reasonable  intendment  which  must  be 
aUowed,4aid  it  is  not  necessary  to  nf^ati^e  the  presump* 
tion  contended  for  here.  The  examinations  state  that 
the  apprentice  was  bound  with  his  own  conseirt,  nnd  that 
the  indenture  was  duly  stamped,  which  parish  indentures 
are  not ;  I  think  therefore  that  the  fair  purport  of  these 
words  iSi  that  this  is  not  a  parish  indenture.  We  can- 
not presume  that  for  which  there  is  no  foundation.  As 
to  the  Qopj  of  the  order,  the  dessions  might  well  deter- 
mine that  it  was  complete,  although  it  was  not  quite 
accurate,  if  there  be  no  material  difference.  It  is  clear, 
however,  that  tius  objection  could  not  be  taken  imder 
the  fifth  ground  of  appeal  When  the  appellants  say,  in 
these  grounds  of  appeal,  that  no  copy  has  been  sent,  it 
is  only  calculated  to  mislead,  for  it  cannot  be  supposed 
they  mean  that  the  copy  may  be  inaccurate  in  some 
particular.  The  iHX)per  mode  of  taking  it  would  have 
been  to  object  that  the  order  was  wrong,  for  not  pro- 
perly adjudicating  the  settlement  of  the  persons  whom 
it  directed  to  be  removed.  I  think  the  sessions  were 
right  in  every  thing  but  reserving  the  case. 

Patteson,  J. — ^An  indenture  between  parties  with- 
out more  means  a  common  indenture.  Here  this  is  said 
to  be  stamped,  and  parish  indentures  are  not  stamped. 
On  the  other  objection,  all  the  appeUants  say  is,  that 
no  notice  of  the  kind,  correct  or  incorrect,  has  been  sent, 
and  under  that  objection  I  do  not  think  that  they  can 
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1847«        object  to  die  inaccuracy  of  the  document  in  any  ime 
^     V  ^     particular ;  it  is  manifestly  an  after-thought. 

Tbb  Queen  ^  ^ 

V, 

Inhabitants  of/^i  tt  j*ix>x1.  •• 

St.  Anne's,  C0LERIDGE9  J. — I  am  entirely  of  the  same  opinuHL 
^a™''''  ^  ^^  °^*  S^  ^^*^  *^^  question  of  presumptions.  I  Aink 
the  statement  in  the  examination  pmnts  to  an  ordanarj^ 
and  not  a  parish  indenture.  On  the  other  point,  I  think 
it  is  quite  plain,  that  the  fifth  ground  of  appeal  does  not 
disclose  the  objection  relied  upon.  It  was  a  trick  to 
which  I  am  surprised  the  sesdons  paid  any  attention. 

WiGHTHAN,  J.,  concurred. 

Order  of  sessions  confirmed. 

Lord  Denbian,  C.  J.,  on  a  subsequent  day  delirered 
the  judgment  of  the  Court  on  the  point  reserved. — ^The 
correct  rule  on  this  subject  was  laid  down  by  Lord 
Ulknbarouffhf  C.  J.,  in  Rex  v.  Guildford  {a\  and  we 
think  we  cannot  hear  this  objection  to  the  order  of  re* 
moval.  The  sessions  heard  and  determined  the  appeal, 
reserving  certain  questions  for  the  opinion  of  the  Court 
The  party  at  whose  instance  the*  case  was  granted  most 
either  proceed  with  the  case  reserved,  waiving  any  other 
objections  to  the  order  of  removal,  or  must  abandon  the 
case,  and  rely  on  any  other  objections  which  may  be 
thought  available  when  the  order  is  brought  up  by 
certiorari.  To  prevent  any  doubt  in  ^future,  we  shall 
direct  a  rule  to  be  drawn  up  to  settle  the  practioe  in 
conformity  with  our  opinion. 

(a)  2  Chitty  R.  284. 
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1847. 

Ths  Qubsn  v.  The  Inbabitants   of  St.  Anne's,       Jamiaiy20th. 

Westminster. 
(In  re  Wood.) 

VJN  appeal  i^ainst  an  order  of  two  justices,  dated  the  An  entry  by  th0 
30th  November,  1844,  for  the  removal  of  Greoige  Wood  So^Sf^tluJaii 
from  the  parish  of  St  Pancras  to  the  parish  of  St.  Anne  ^J^^  7" 

.  «  TWT         •  1.1  "  quashed  not 

in  the  liberty  of  Westmmster,  both  in  the  county  of  upon  the  me- 
Middlesex,  the  sessions  confirmed  the  order,  subject  to  prejudice  to 
the  opinion  of  this  Court  on  a  case.  m^'SS^l^' 

An  appeal  against  a  former  order  of  removal,  dated  der/'  &c.,  pra. 
the  21st  March,  1844,  between  the  same  parishes,  re-  operating  u  an 
specting  the  settlement  of  the  same  pauper,  came  on  to  ^j^^J^f^e^^. 
be  heard  at  an  adjourned  sessions,  held  on  the  4th  riihes;  andii 

oonclnnve 

November,   in  that  year.     Upon  the  hearing  of  such  that  the  qoes- 

appeal,  the  sessions  made  the  following  order : —  ment  was  not 

"  It  is,  after  hearing  counsel  on  both  sides,  ordered,  ^^  !*^ 

that  the  said  order  of  the  said  magistrate  so  appealed  therefore,  on 

,  ,  ,  tiie  hct^ring  of 

against  be  quashed,  not  upon  the  merits,  without  pre-  an  appeal 
judice  to  the  making  of  any  other  order  for  the  removal  SJ^^t  oSsr 
of  the  said  George  Wood  from  either  of  the-  said  parishes  "■P^^^IS.*^ 
to  the  other  of  them,  or  to  any  other  parish  or  place  to  ment,  itia  not 
which  he  may  appear  to  have  become  chargeable ;  and  ^^^Umta 
the  same  is  hereby  quashed  accordingly.'*  d^^tolhJt', 

The  appellants,  in  the  grounds  of  appeal,  stated  the  notwithatand- 
foimer  order  of  removal,  the  trial  of  the  appeal  against  that  the  forma 
it,  and  the  making  of  the  order  of  sessions,  ^^  which  ^t^qnaahed 
related  directly  to  the  settlement  of  the  said  George  ^^  ^^  "«"*■• 
Wood,  which  is  now  in  dispute;   and  such  order  is 
binding  and  conclusive  between  the  parties  to  the  pre- 
sent appeal  as  to  the  last  place  of  legal  settlement  of  the 
said  G«orge  Wood,  it  not  being  stated,  either  in  the 
order  of  removal  or  on  the  examination  on  which  the 
order  was  made,  that  the  said  George  Wood  has 
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done  any  act  to  gain  a  settlement  subsequent  to  the 
date  of  the  said  former  order  of  removal ; "  wherefore  the 
parish  officers  of  St.  Pancras  were  estopped  from  alleging 
that  the  pauper  was  settled  in  St.  Anne's. 

The  appellants  insisted  that  the  said  order  of  remonl 
did  operate  as  an  estoppel  between  the  two  parifihea^ 
and  contended  that  the  effect  of  such  estoppel  was  loC 
altered  by  the  apecial  clause  inserted  in  tke  former  ordflr 
of  sessions.  The  sessions^  bowevor,  held  that  suck  onisr 
did  not  operate  as  an  est(^pel  between  the  pariilies,  but 
that  the  respondents  were  at  liberty  to  provo  their 
case  in  like  manner  as  if  there  had  been  no  previoni 
order  made  and  appealed  against  The  appeUants  ften 
offered  CTidence  to  shew  that,  notwithstanding  the  afore- 
said entry  of  the  quarter  sessioos^  the  question  deeided 
by  the  court  affected  the  merits  of  the  settlement;  and 
contended,  that  the  then  court  of  quarter  sesakms  eooM 
enter  into  and  decide  upon  the  qaestion  whether  the 
former  court  of  quarter  sessions  had  directed  a  proper 
entry  to  be  made ;  and  if  they  should  be  of  opinion  tlttt 
the  question  then  decided  did  affect  the  merite  of  the 
settlement,  they  ought  to  quash  the  order  thenappeakd 
against.  The  sessions  were  of  opinion  that  they  wen 
bound  by  the  words  of  the  order  of  sessions,  mod  that  it 
was  not  competent  for  them  to  inquire  into  and  decide 
upon  the  proceedings  of  the  former  courts  and  oefiiaed 
to  hear  the  evidence. 

If  the  Court  of  Queen's  Bench  dball  be  of  qninaa 
that  the  decision  of  the  sesstona  as  to  the  effect  4if  the 
former  order  of  sessions  in  this  case  was  wrongs  and  that 
it  did  not  operate  as  an  estoppel  betwem  the  two  par 
rishes,  then  the  order  of  remoral  and  onder  of  <e»- 
sions  confirming  the  same  are  to  be  quashed;  but  if  the 
Ck)urt  shall  be  of  opinion  that  such  dedmon  was  rigfal) 
and  that  parol  evidence  of  the  point  decided  on  soch 
former  occasion  was  inadmissiUe,  this  ord^  of  removal 
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Mid  ofder  of  searioiis  confirming  the  aame  %fe  to  stand 

affirmed ;  but  if  the  Coart  shall  be  of  opiaicm  that  the    f,,  Oubbh 

deciaioa  of  the  quarter  seerions  as  to  the  efiect  of  the  y. 

'  /»  •  1  •  InhaWtwiti  of 

mmer  order  of  sessions  was  right,  but  that  evidence    gr.  Aknb's, 
was  adnussible  to  shew  the  grounds  of  such  entry,  and 
that  die  then  court  of  quarter  sessions  could  decide 
thereon;  then  the  case  to  be  remitted  to  the  sessions, 
to  hear  and  decide  on  such  evidence^  &c 

Ooibam  aad  Hawarth  appeared  in  support  of  the  order 
of  sessions,  but  the  Court  called  upon 

Pashky  contriL — In  Ik  parte  Ackwarth  (a),  Pat- 
tnen^  J.9  said,  ^  Where  the  examination  actually 
omits  some  fiict  material  to  shew  the  settlement,  it 
is  just  the  same  thing  as  if  the  evidence  produced 
by  the  respondents  on  the  hearing  were  insufficient 
to  prove  that  fact,  and  die  parties  failed  on  that 
account.  It  appears  to  me,  that  the  decision  of  the  ses- 
sions quashing  an  order  on  account  of  an  examination 
being  defective  in  such  a  respect  will  be  conclusive  as  to 
tlie  settlement.  I  do  not  say  that  it  is  a  decision  on  die 
merits,  that  is  a  term  which  does  not  convey  any  dear 
BOtioii ;  I  prefer  saying  that  it  is  a  decirion  on  the  point 
of  settlement."  Since  that  case,  the  Court  has  held,  in 
Begina  v.  St,  Mary^  Lambeth  (6),  that,  where  an  order 
was  quashed  on  the  ground  that  the  examinations  dis- 
closed no  settlement,  sudi  decision  was  conclusive  be- 
tween ihe  parties  as  to  tlie  settlement.  The  entry  *'  not 
on  the  merits"  is  generally  made  by  the  sessions  where 
the  order  has  been  quashed  by  reason  of  some  defect  in 
the  examinations,  and  if  the  order  was  quashed  for  want 
of  a  statement  of  residence  or  choi^eability,  it  would 
not  be  condnsi  ve  on  a  subsequent  appeal ;  but  if  it  pro- 

(a)  3  Q.  B.  R.  807,  n.        '  {h)  Ante,  p.  36. 
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1847.        ceeded  on  the  want  of  an  all^ation  of  some  eaaential 

ThTqubsn    ingredient  in  the  settlement,  it  would  be  a  deddon  oa 

^'       ^  the  settlement,  and  therefore  condunve.     The  sesBioiis 

InhabitantB  of 

St.  Amks'b,    here  may  have  had  before  them  such  defective  statement 
of  settlement  in  the  examination,  or  the  respondents 
may  only  have  failed  on  account  of  a  want  of  a  stamp  in 
an  indenture  essential  to  their  case ;  in  either  case,  the 
sessions  might  properly  say  that  the  order'  is  quashed, 
^'  not  on  the  merits ;"  but  they  cannot  by  such  an  entry 
annex  a  legal  incident  to  their  judgment,  which  without 
the  entry  it  would  not  have.      Where  an  order  is 
quashed  generally,  evidence  is  admissible  to  shew  the 
ground  on  which  the  judgment  of  the  sessions  pro- 
ceeded, Bex  V.  fVick  St.  Lawrence  (a),  and  these  ap- 
pellants ought  not  to  be  estopped  by  the  entry  here.  An 
estoppel  must  be  certain  to  every  intent,  and  is  not  to 
be  taken  by  argument  or  inference,    1  Inst  352.  b. 
Fisher  v.  Offle  (ft),  Darkish  v.  Hodgson  (c) ;  the  rule 
being,  that  no  person  is  to  be  estopped  by  intendment: 
and  the  entry  ^^  not  on  the  merits,"  leaving  it  doubtfiil 
on  what  ground  the  sessions  adjudicated,  the  appellants 
should  not  be  precluded  from  ^ving  the  evidence,  unless 
the  special  entry  expressly  and  necessarily  shewed  that 
the  point  of  settlement  was  not  decided  on  the  trial  of 
the  former  appeal 

Lord  Denman,  C.  J. — This  is  an  attempt  to  induce 
us  to  give  effect  to  an  estoppel,  by  holding  the  sesdons 
estopped  by  their  former  order,  by  which  a  former  order 
of  removal  was  quashed,  and  an  entry  made  that  it 
was  ^^  quashed  not  on  the  merits^,  without  prejudice  to 
the  making  any  other  order."  Then  the  question  is,  aie 
the  respondents  to  be  excluded  from  the  right  of  trying 
this  appeal  on  the  merits  on  any  subsequent  occadon? 

(a)  5  B.  &  Ad.  526.         (b)  I  Camp.  417.         (c)  7  Bing.  4»5. 
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We  quite  understand  what  is  meant  in  such  an  entry^        X847. 
by  "  not  on  the  merits  i"  it  is  an  entry  made  probably    thb  Qvkms 
in  conformity  with  a  suggestion  thrown  out  by  the  inimbJmtg^jf 
Court  in  Bex  v.  fVick  St  Lawrence  (a).   We  know  the    St.  Ankb's, 
meaning  of  the  words,  and  the  sessions  perfectly  well        ma. 
understand  what  is  meant  by  them*     I  am  therefore 
of  opinion  that  the  question  of  settlement  has  not  been 
decided.     Something  has  occurred  analogous  to  a  case 
of  nonsuit^  which  would  be  no  estoppel  to  a  future 
action,  and  not  like  a  verdict  between  the  parties.   The 
sessions  may  have  quashed  the  order  for  various  reasons, 
as  the  want  of  a  stamp,  or  the  absence  of  a  witness. 
If  they  did  so  because  the  evidence  adduced  was  not 
sufficient  to  support  the  settlement,  they  would  do  wrong 
in  making  an  entry  *'  not  on  the  merits  f  but  if  they  did 
80  on  any  ground  not  involving  the  point  of  settlement^ 
they  would  do  right  in  making  such  an  entry.     In  the 
case  of  Ex  parte  Acktoarth  (b)  there  was  some  criticism 
on  the  words  "  not  on  the  merits  f  but  the  result  of 
that  case  waQ,  that  my  Brother  Pattesan,  acting  on  the 
principle  which  we  are  now  supporting,  refused  to  in- 
terfere to  prevent  the  words  having  their  effect.     It 
was  competent  for  the  sessions  to  make  this  entry,  and 
I  think  they  did  right  in  refusing  to  admit  this  evi- 
dence. 

Pattbson,  J. — In  Bex  v.  fVick  St.  LawreTice  (a),  we 
recommended  to  the  sessions  what  entry  should  be  made, 
and  I  think,  if  we  were  to  admit  this  evidence5  we  should  . 
be  misleading  all  the  sessions  in  the  kingdouL  This 
difficulty  may  perhaps  have  arisen  from  the  attack  I 
made  on  the  words  *^  not  on  the  merits,"  in  Ux  parte 
Ackwarth  (b).     The  expression  is  not  very  satisfactory, 

« 
(a)  6  B.  &  Ad.  526.  (b)  3  Q.  B.  R.  897,  n. 
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1847.        ^^^  I  think  it  is  clear  what  the  seasioiiA  meaat  by  the 
Tbb^uh     "^^^^  ^^^  w®  cannot  admit  eyidenoe  to  defeat  them. 

IT, 

xOnftoitsiitfl  01 

St.  Aknx's,  CoLERiiWEy  J. — This  is  BXi  attempt  to  make  a  dedsion 
final  which  was  never  intended  by  the  court  of  quarter 
sessiona  to  be  final.  The  cases  cited^  as  to  how  far  in- 
quiry can  be  made  into  the  grounds  of  a  former  decision 
of  the  sessions,  do  not  apply.  The  question  before  the 
Court  is,  what  is  the  meaning  of  the  words  used,  ^^  not 
on  the  merits."  No  doubt^  in  a  popular  sense,  they  maj 
mean  many  things.  They  maymeansomethingwhichhaB 
no  reference  to  this  settlement,  as  residence  or  charge- 
ability,  which  only  affected  the  settlement  at  that  par- 
ticular time ;  or  they  may  mean  that  the  sessions  de- 
cided on  points  material  to  the  settlement,  and  that 
they  used  the  term  "  not  on  the  merits,"  in  a  wrong 
sense ;  but  we  are  not  to  presume  that  they  did  so.  It 
is  evident,  from  the  remainder  of  the  sentence^  that  the 
sessions  intended  to  say  that  the  order  was  quashed 
not  on  the  merita  but  on  matter  of  form,  and  that  the 
question  of  settlement  was  still  left  open. 

WiOHTMAN,  J.,  concurred. 

Order  of  sessions  confimed. 
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The  Quebn  v.  The  Inhabitante  of  St.  Peter's,      January  20ih. 

Droitwich. 

X  HIS  was  an  appeal  against  an  order  of  the  borough  An  order  of 

of  Wych,  otherwise  Droitwich,  in  the  county  of  Wor-  the  9  Geo.  4, 

cester,  dated  the  23rd  January,  1845,  adjudging  that  ^tticnULfa^'' 

the  last  legal  settlement  of  John  Hughes,  (a  lunatic  pau-  ""wntcMnce  of 

per  confined  in  the  house  of  Martin  Kicketts  and  John  per,  adjadged 

Burdett  Steward,  being  a  house  established  at  Droit-  to  be  in  A.^* 

wich,  duly  licensed  for  the  reception  of  insane  persons),  ^^^^^^'^^ 

was  in  the  parish  of  St  Andrew,  in  the  city  of  Wor-  of  that  parish 

cester,  and  ordering  and  directing  that  the  churchwardens  the  oreneers 

and  overseers  of  St.  Andrew  should  pay  to  the  said  Mar-  ^f  14/*^.*?™ 

tfn  Ricketts  and  J.  B.  Steward,  from  the  date  of  the  ^  *^P??"^ 

incnrred  by  D. 

order,  the  sum  of  9s,  weekly  and  every  week,  for  the  in  the  remoTai, 

future  maintenance,  medicine,  clothing,  and  care  of  the  &c.,ofthe  ' 

said  John  Hughes,  during  his  continuance  in  their  said  ^*5SiB  o  der 

house.     This  order  was  quashed  on  appeal  by  the  Wor-  was  appealed 

affainst  and 

cesterBhire  sessions,  on  the  7th  April,  1845,  subject  to  confirmed  by 
the  opinion  of  this  Court  upon  the  following  case.  |,J^  "on  a*ca» 

The  pauper,  John  Hughes,  having  become  chargeable  |J^*^l^li 
to  the  parish  of  St.  Peter,  Droitwich,  and  it  having  been  the  order  of 
legally  proved,  to  the  satisfaction  of  two  justices  for  the  raUy,  tmS^' 
borough,  that  the  said  John  Hughes  was  insane,  he  was,  ^^^  .**"' 
by  their  order,  dated  the  13th  April,  1841,  removed  to  h«d  no  power 
the  house  of  Messrs.  Martin  Bicketts  and  John  Burdett  re.payment  to 
Steward5  at  and  in  the  borough  of  Droitwich,  in  the      AnoS^or- 
county  of  Worcester,  duly  licensed  for  the  reception  of  ^^  of  jnsticw 
insane  persons,  there  being  no  county  asylum  or  public  between  the 
hospital 'for  the  reception  of  insane  persons  in  the  adjudging ^e 

settlement  as  • 
before,  but 
directing  a  weekly  nun  for  maintenanoe,  &c.,  of  the  panper,  to  be  paid  by  A.  to  the  keeper 
of  the  asylom  where  the  pauper  was  confined. 

On  appeal,  the  sessions  quashed  this  order,  on  the  ground  that  the  order  of  this  Court 
wiA  condusiye  as  to  the  settlement. 

Heldt  that  the  sessions  were  wrong,  as  the  judgment  of  this  Court  did  not  turn  on  a  ques- 
Hon  of  settitmcnt. 
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1847.  county  of  Worcester.  At  that  time  the  place  of  the 
Th«  avsBN  ^^  ^%^  settlement  of  the  pauper  could  not  be  aso^ 
,  ^  ^T'       ^   tained;  but  the  said  two  justices,  on  the  29tb  April 

Inluibitfuits  of  . 

St.  Pbter'8,  1841,  made  another  order,  by  which  (after  reciting  the 
order  of  the  13th  April,  1841,  and  that  the  settlement 
of  the  pauper  could  not  at  the  date  of  that  order  be 
ascertained,  and  that  tiiey  had  proceeded  to'inquire  into 
the  place  of  his  settlement,  and  had  heard  evidence 
thereon),  they  adjudged  the  lawful  settlement  of  the 
pauper  to  be  in  the  parish  of  St.  Andrew,  in  the  citj 
of  Worcester,  and  ordered  the  overseers  of  the  said 
parish  of  St.  Andrew  to  pay  a  certain  sum  for  the  ex- 
penses of  the  removal  of  the  pauper  to  the  asylum,  and 
to  pay  weekly  to  Messrs.  Ricketts  and  Steward  sudi 
sum  for  the  maintenance  of  the  pauper  as  they  should 
be  willing  to  accept,  and  as  should  appear  to  the  jus- 
tices making  the  said  order  to  be  reasonable.  Against 
this  order  the  churchwardens  and  overseers  of  the  parish 
of  St.  Andrew  gave  notice  of  appeal,  with  grounds  of 
appeal ;  and  the  respondents,  on  the  24th  June,  1841, 
sent  to  the  appellants  a  notice  of  abandonment  of  th^ 
said  order.  The  appeUants  entered  their  appeal  at  die 
sessions  held  the  28th  June,  1841,  and  the  order  of  29tfa 
April,  1841,  was  quashed  generally,  by  consent,  with 
40^.  costs. 

The  pauper  remained  in  the  said  licensed  house,  under 
the  order  of  13th  April,  1841,  at  the  expense  of  the 
paiish  of  St.  Peter,  until  the  24th  September,  1841, 
when  the  Bev.  John  Topham  and  Richard  Francis, 
Esq.,  two  other  justices  in  and  for  the  said  borough  of 
Droitwich,  proceeded  to  hear  evidence  as  to  the  settle- 
ment of  the  said  John  Hughes,  and  made  an  order  by 
which  they  adjudged  his  settiement  to  be  in  the  parish 
of  St.  Andrew,  and  ordered  the.  churchwardens  and 
overseers  of  that  parish  to  repay  unto  William  Wyld^ 
one  of  the  overseers  of  the  poor  of  the  parish  of  St 
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Peter,  the  sum  of  142.  2«.  for  the  removal  of  the  pauper 
to,  and  for  his  maintenance,  medicine,  clothing,  and 
care  in  the  house  of  Messrs.  Bicketts  and  Steward, 
from  the  10th  of  April,  1841,  to  the  date  of  their  order. 
By  the  same  order  they  further  directed  the  church- 
wardens and  overseers  of  St.  Andrew's  to  pay  to 
Messrs.  Bicketts  and  Steward,  from  the  date  of  their 
order,  the  weekly  sum  of  12^.,  for  the  future  mainte- 
nance, clothing,  and  care  of  the  pauper.  Against  the 
last-mentioned  order  the  parish  of  St.  Andrew  appealed, 
and  gave  a  notice  pursuant  to  the  statute  9  Geo.  4, 
c.  40,  together  with  the  grounds  of  such  appeal,  which 
raised  the  objections  afterwards  relied  on  at  the  hear- 
ing of  the  appeal  against  such  order. 

At  the  hearing  of  that  appeal  at  the  sessions  for  the 
county  of  Worcester,  in  October,  1841,  it  was  admitted 
that  the  adjudication  in  the  order  of  the  24th  of  Sep- 
tember, 1841,  was  upon  the  same  settlement  as  in  the 
order  of  the  29th  April,  1841.  The  appellants  then 
contended  that  the  orderof  sessions  of  June  28th,  1841, 
gnashing  the  order  of  justices  of  the  29  th  April,  1841, 
generally,  was  conclusive  between  the  appeUants  and 
respondents,  as  regarded  the  settlement  and  maintenance 
of  the  pauper;  and  that  parol  evidence  was  inadmissible 
to  shew  that  the  order  was  not  quashed  on  the  merits. 
The  sesfflons,  however,  received  parol  evidence  as  to  the 
grounds  on  which  the  former  order  was  abandoned  and 
quashed ;  and  as  it  appeared  to  the  sessions  that  it  was 
abandoned  and  quashed  for  defects  on  points  of  form, 
and  not  upon  the  merits,  they  were  of  opinion  that  the 
order  of  sessions  of  the  28th  June,  1841,  was  not  con- 
duave  between  the  parties,  and  proceeded  to  hear  the 
appeal 

The  appellants  next  objected  that  the  respondents 
ought  to  have  sent  to  the  appellant  parish  notice  of 
the  removal  of  the  pauper,  and  a  copy  of  the  examina- 


1847. 


Thi  Qubbn 

9. 

Inhabitants  of 
St.  Pbtbr's, 
DmoiTWtcH. 
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1847.  tloQ  on  which  such  removal,  and  the  adjudieatiim  <^ 

The  Queen  settlement  and  order  of  maintenance  were  obtained, 

Inhabitants  of  according  to  the  proviriona  of  the  4  &  6  WiL  4,  c  76, 

St.  Peter's,  g^  79,     The  seBsions  overruled  the  objedion. 

DaoiTWiCH.  ^  •' 

The  appellants  contended,  .thirdly,  that  the  sud  order 
of  justices  of  24th  September,  1841,  was  bad  on  the 
&ce  of  it,  inasmuch  as  it  directed  the  repayment  of 
I4d»  2s.  by  the  churchwardens  and  overseers  of  the 
parish  of  St.  Andrew,  to  William  Wyld,  one  of  the 
overseers  of  St  Peter's,  instead  of  directing  the  aaid 
money  to  be  repaid  to  the  treasurer  of  the  county  of 
Worcester,  according  to  the  9  Greo.  4,  c.  40.  This 
objection  the  sessions  also  overruled,  and  after  hearing 
evidence,  confirmed  the  order  of  the  24th  S^tember, 
1841,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  upon  a  case  which  they  directed  to  be  stated  for 
tiie  opinion  of  that  Court  ^ 

The  case  comprised  the  facts  above  mentioned,  and 
concluded  thus, — First,  if  the  Court  of  Queen's  Bencb 
shall  be  of  opinion  that  the  court  of  quarter  sessiona 
were  bound,  under  the  circumstances,  to  treat  the  jodg- 
ment  of  the  sessions  of  28th  June,  1841,  by  winch  the 
first  order  of  justices  of  the  29th  April,  1841,  was 
quashed,  as  conclusive  between  the  parties,  then  the 
order  of  sessions  of  October,  1841,  is  to  be  quashedi 
Secondly^  if  the  Court  of  Queen's  Bench  shall  think 
the  respondents  were  bound  to  send  a  copy  of  the  exa- 
mination and  notice  of  the  removal  of  the  pauper  to 
the  appellants,  then  the  order  of  sessions  is  to  be 
quashed.  Thirdly,  if  the  Court  of  Queen's  Bench  shall 
think  the  order  of  the  24th  September,  1841,  bad  on 
the  &Ge  of  it,  as  directing  the  sum  of  142.  2^.  to  be 
paid  to  William  Wyld  instead  of  to  the  treasure  of 
the  county  of  Worcester,  then  the  order  of  sessions  is 
to  be  dealt  with  as  the  Court  of  Queen's  Bench  shall 
think  fit 
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The  case,  so  stated  for  the  opmion  of  the  Court  of       1847. 
Qaeen*B  Bench,  was  ai^ed  in  Michaehnas  Term,  1842,    tbb  Qubbm 
when  the  respondent's  counsel  contended,  that,  if  the  loj^^bi^tg  of 
Court  should  think  the  order  of  the  24th  September,    St.  Pbtbr's, 
1841,  bad,  fcft  the  reason  assigned  in  the  third  objection 
<Hily,  the  Court  might  quash  the  order,  so  far  as  it 
rdated  to  the  repayment  of  the  sum  of  14tL  2«.,  and 
confirm  it  as  to  the  residue  thereof. 

In  Easter  vacation,  1843,  the  judgment  of  the  Court 
of  Queen's  Bench  was  delivered  by  Williams^  J.,  as 
follows  (a):  ''We  do  not  consider  it  to  be  needfid  to 
enter  into  the  different  objections  taken  on  behalf  of 
the  appellants,  because  there  is  one  whidi  seems  to  us 
clearly  fatal  to  the  order.  In  the  case  just  disposed  of, 
Iteffma  v.  Pixhy  (ft),  we  had  occaaon  to  advert  to  the 
different  sections  of  the  act  regulating  the  manner  of 
making  reimbursement  in  these  cases,  and  the  person 
to  whom  it  is  to  be  made ;  and  in  none  of  these  is  there 
any  provision  enabling  the  justices  to  direct  the  sum 
to  be  reimbursed  to  be  paid  to  the  overseer  of  the 
parish  or  place  to  which  the  pauper  lunatic  may  have 
been  chargeable.  Inasmuch,  therefore,  as  the  jurisdic- 
tion depends  entirely  on  the  statute,  and  it  is  not  given 
to  them  in  tiie  form  adopted,  we  think  that  the  order  of 
sessions  cannot  be  sustained,  and  that  it  must  accord- 
ingly be  quashed." 

During  th^se  proceedings,  and  up  to  and  on  the  23rd 
January,  1845,  tiie  pauper  remained  insane,  and  con- 
fined in  the  said  licensed  house,  under  the  order  18th 
April,  1841,  at  tiie  cost  of  the  parish  of  St.  Peter.  On 
the  23rd  January,  1846,  three  justices  of  the  borough 
of  Droitwich  made  an  order,  by  which,  after  reciting 
the  order  of  justices  of  the  13tii  April,  1841,  and  that 
the  pauper  had  been  under  the  said  order  conveyed  to 

(a)  4Q.B.  R.738.  (5)  Id.  711. 

oo2 
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1847.         the  said  licensed  house ;  and  that,  from  the  18th  April, 
The  Qubbn     lS4il,  until  the  said  23rd  of  January,  1845,  the  pauper 

InhabUanteof  ^^  ^^^  *^^  ^^^  ^^  *°  insane  person,  confined 
St.  Peter's,  under  the  Said  order,  at  the  cost  of  the  said  parigh  of 
St.  Feter ;  and  reciting  also  that  the  legal  settlement 
of  the  pauper  had  not  been  ascertdned ;  the  said  justices 
adjudged  the  place  of  the  last  legal  settlement  of  the 
pauper  lunatic  to  be  in  the  parish  of  St.  Andrew, 
Worcester;  and  did  order  the  churchwardens  and  OTcr- 
.  'seers  of  the  parish  of  St.  Andrew  to  pay  to  the  keepers 
of  the  said  licensed  house,  from  the  date  of  that  order,  the 
sum  of  9s.  weekly,  for  the  future  maintenance  of  the  pau- 
per, during  his  continuance  in  the  said  licensed  house. 

Ag^st  this  order  the  diurchwardens  and  overseers 
of  St  Andrew's,  Worcester,  duly  appealed,  and  served 
notice  of  grounds  of  appeal   At  the  trial  of  the  appeal, 
on  the  7ih  April,  1845,  the  appellants  contended,  under 
H  ground  of  appeal   which  duly  raised  the  objection, 
•that  the  judgment  of  th^  Court  of  Queen's  Bench, 
quashing  the  former  order  of  sessions,  was,  under  the 
circumstances   aboTC   stated,  conclusive  between  the 
parties.     The  respondents  contended,  that,  as  the  judg- 
ment of  the  Court  of  Queen's  Bench  was  groanded 
'upon  the  informality  df  that  part  of  the  order  of  justices 
of  September,  1841,  which  directed  the  repayment  of 
14/.  2s,  to  the  overseers  of  the  respondent  parish,  such 
judgment  of  the  Court  of  Queen's  Bench  was  not  con- 
clusive between  the  parties  as  to  the  settlement  of 
the  pauper.     The  sessions,  however,  after  argument, 
^decided  that  they  were  bound  by  the  judgment  of  the 
fCourt  of  Queen's  Bench,  as  conclusive  between  ihid 
rparties  as  to  the  settlement  of  the  pauper,  and  quashed 
the  last-mentioned  order  accordingly,  subject  to  the 
opinion  of  this  Court 

If  the  Court  shall  be  of  opinion  that  the  judgment 
of  the  said  Court  was  conclusive   as  to   the  settle- 


Droitwlcu. 
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xnent  of  the  pauper,  so  as  to  prevent  the  said  parish         1847. 
of  St.  Peter  from, obtaining  a  fresh  order  against  the    thb  Qubbn 
said  parish  of  St  Andrew,  and  giving  evidence  in  sup-  *'• 

port  of  it,  then  the  order  of  sessions  is  to  be  confirmed.    St.  Pbtbr'r, 
If  this  Court  shall  be  of  a  contrary  opinion,  the  said 
order  of  sessions  is  to  be  quashed ;  and  the  order  of 
justices  of  the  23rd  January,  1845,  is  to  be  confirmed. 

Martin  and  Beadon  in  support  of  the  order  of  sessions. 
The  real  question  in  this  case  is,  whether  the  judgment 
of  this  Court  in  Regina  v.  St.  Andreufs,  Worcester  (a), 
is  conclusive  or  not  as  to  the  settlement  of  the  pauper, 
or  whether  that  judgment  must  be  considered  to  have 
been  given  on  a  point  not  affecting  the  merits  of  the 
case*  It  is  difficult,  however,  to  contend  that  the  ses- 
sions were  not  bound  by  it.  When  these  parties  were, 
on  the  previous  occasion,  before  this  Court  on  a  case 
reserved,  it  was  specially  agreed,  that,  if  the  Court 
should  think  the  order  then  before  it  was  bad,  for 
directing  a  sum  of  money,  the  expense  of  muntaining 
the  lunatic,  to  be  repaid  to  the  overseers  instead  of  the 
county  treasurer,  it  should  be  dealt  with  ^*  as  the  Court 
should  think  fit.**  The  order  was  then  quashed  gene- 
rally. An  entry  to  that  eifect  was  all  the  sessions  had 
before  them,  which  would,  prim&  facie,  be  conclusive  : 
Regina  v.  Church  Knawle(b).  Nor  have  they  any 
means  of  ascertaining  on  what  grounds  this  Court  de- 
cided.  [Lord  Denmany  C.  J. — Our  judgment  on  a  case 
from  the  sessions  becomes  their  judgment  when  de- 
livered. Coleridge^  J. — And  if  a  judgment  is  gendhd, 
the  grounds  of  it  may  always  be  explained.]  Then,  if 
the  sessions  might  take  into  consideration  what  passed  on 
the  decision  of  the  former  case  here,  they  would  see  that 
there  were  other  questions  involved,  which  might  have 

(a)  4  Q.  B.  R.  720.  (Jb)  7  A.  &  E.  471. 
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^^W'  ^  affected  the  merits ;  and^for  anything  that  appears,  the 

Thv  Quben  decision  may  have  turned  on  those.    [^Cokridge,  J.— 

Inhabitant  of  ^^^  ^^7  shows  that  there  were  some  materials  for  a 

St.  Pbtbr's,  judgment  on  the  merits,  but  it  is  impossible  not  to  see 

Dboitwich. 

clearly  en  what  we  really  dedded.] 

Whitmore  and  Selfe,  contnl,  were  not  called  upon  hj 
the  Court. 


Lord  Denman,  C.  J. — The  only  question  put  to  us, 
is,  whether  our  judgment  on  the  last  order  (^sessions  b 
condusive  of  the  settlement  Now,  I  can  well  consder 
anything  condusive  which  has  been  found  so  by  tlie 
sessions ;  but  still,  as  our  opinion  is  asked,  I  think  any 
one  reading  the  judgment  of  this  Court  on  the  former 
case,  must  see  that  it  proceeded  on  a  point  which  had 
nothing  to  do  with  the  question  of  settlement.  Besides, 
this  case  arises  under  the  9  Greo.  4,  c  40,  s.  42,  which 
enables  the  justices  **  at  any  time''  to  inquire  into  the 
settlement  of  an  insane  pauper;  and,  therefore,  the  doo- 
trine  of  estoppel  would  not  apply  in  either  view. 

Patteson,  J. — I  am  of  the  same  opinion.  It  is  true, 
that  when  this  case  came  here  before,  there  was  a  ques- 
tion raised,  as  there  was  in  Begina  v.  Church  JKnou)le{a)j 
as  to  whether  a  former  order  was  conclusive;  but  the 
specific  ground  on  which  we  dedded  certainly  was  not 
essential  to  the  settlement. 

CoLEBiDGE,  J. — There  can  be  no  doubt  here  that  die 
sessions  were  wrong  in  holding  that  the  judgment  of 
thb  Court,  quashing  the  former  order  of  sessions,  was 
condusiYe  as  to  the  settlement.  I  should  be  very  sorry 
that  anything  should  fall  from  the  Court,  from  which 

(a)  7  A.  &  E.  471. 
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it  might  be  supposed  that  the  inquiry  into  the  settlement 
of  lunatic  paupers  is  subject  to  the  same  rules  as  that  of 
others;  because  it  may  be,  that  the  magistrates  have 
power  from  time  to  time  to  inquire  into  lunatic  settle- 
ments^  and  that  a  different  rule  applies  in  such  cases. 
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Inhabitenti  of 
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WioHTMAN,  J.,  concurred. 


Order  of  sessions  quashed 


The  Queen  v.  The  Inhabitants  of  Widecombb  in      Jamia9y2XHh. 

THE  Mode. 

On  appeal  against  an  order^  dated   14th  February,  On  the  trial  of 
1845,  for  the  removal  of  Mary  Bamett  and  her  five  1^^^^ 
children  from  the  parish  of  Plympton  St  Mary,  to  the  ^J^** 't"" 
parish  of  Widecombe  in  the  Moor,  both  in  the  county  p«umlf  by  an 

,  ^  €ntiy  in  A« 

of  Devon,  the  sessions  confirmed  the  order,  subject  to  minnte-book, 
the  opinion  of  this  Court  on  the  following  case :  order  of  re-*' 

At  the  trial  of  the  appeal,  the  respondents  set  up  a  J?**!^^ 
settlement  gained  by  Bichard  Bamett,  the  husband  of  tiie  ground  that 
the  pauper  Mary,  by  hiring  and  service  in  the  parish  of  tbni  werein- 
Widecombe,  in  support  of  which  they  tendered  in  evi-  "^^*J? 
denoe  the  following  examination,  taken  under  the  59  wder." 
Creo.  3,  c.  12,  s.  28 ;  it  having  been  first  proved  that  parol  eridence 

wai  admiaaiblo 
to  explain  thia  entiy,  and  to  shew  that  the  order  was  not  qnaahed  on  the  merits. 

The  ezaminationa  stated  two  modes  of  settlement  in  the  appellant  pariah: — 1.  By 
birtb ;  2.  Bj  hiring  and  senrice. 

The  groonds  of  appeal  were  as  follows  :— 

1 .  'Aat  a  former  order  of  removal,  rekting  to  tiie  same  settlement,  had  been  qnashed. 

2  and  3.  Stating  the  removal  of  the  parents  of  the  pauper's  husband  to  a  tUrd  pariah 
vnder  orders  unappealed  against. 

4.  Relief  given  by  that  diird  parish. 

5.  I)en7ing  the  settlement  by  hiring  and  service. 

6.  That  the  said  paupers  were  not  settled  in  tiie  appellant  parish  t»  any  maimer 
whatever, 

HMy  that,  under  these  grounds  of  appeal,  it  was  not  competent  to  the  appellants  to 
prove  that  the  birth-place  of  the  paupers  husband  was  not  in  theur  parish. 

In  order  to  make  the  examination  of  a  prisoner,  taken  as  to  his  settlement,  under  the 
59  Geo.  3,  &  12,  a.  28,  admissible  in  evidence,  it  must  be  proved  that  he  still  continues  a 
prisoner. 


540  NEW  SESSIONS  CASES, 

1 847.  the  said  Richard  Bamett  was,  prior  to  the  taking  of  the 

The  Quevn  ^^d  examination^  convicted  of  felonj,  and  was  at  the 

inhabitentB  of  *^™®  ^^  *^®  taking  thereof  under  sentence  of  transporta- 

WiDEcoMBB  tion  for  the  same ;  although,  what  had  since  become  of 

IN  THE  Moor.  °  .       i       -r^ 

hmi,  save  that  he  was  no  longer  m  the  Devon  coimfy 
gaol,  did  not  appear. 

^^  Devon,  to  wit. — The  examination  of  Kichard  Bar- 
nett,  miner,  lately  inhabiting  in  the  parish  of  Plympton 
St.  Mary,  in  the  said  county  of  Devon,  but  now  a  pri- 
soner in  the  Devon  county  gaol  at  Exeter,  taken  on  oath 
before  me,  James  Samuel  Pitman,  Esq.,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  same  county,  and 
acting  therein  on  this  1st  day  of  January,  1845,  touch- 
ing the  place  of  the  last  legal  settlement  of  him  the 
said  Richard  Bamett,  and  also  of  Mary  Bamett  his 
wife,  and  Susanns^  Hester,  William,  James,  and 
Bichard,  their  children." 

Then  followed  a  statement  of  a  settlement  gained  by 
the  said  Bichard  Barnett,  by  hiring  and  service  in  the 
appellant  parish,  in  1821 ;  of  his  marriage  with  the 
pauper,  Mary  Bamett ;  and  of  the  birth  of  all  their  chil- 
dren in  lawful  wedlock.  And  the  examination  concluded 
thus :  "  I  resided  in  the  parish  of  Plympton  St.  Maiy 
almost  ever  since  our  said  marriage,  until  the  month  of 
September  last,  when  I  was  conunitted  to  the  DeTon 
county  gaol,  and  where  I  have  been  ever  since,  and  still 
remain  in  custody  there." 

The  appellants,  submitting  that  the  present  case  could 
not  come  within  the  stat.  69  Gea  3,  c.  12 ;  and  that,  at 
all  events,  further  proof  was  necessary  on  the  part  of  the 
respondents  to  make  it  so,  contended  that  the  said  ex- 
amination was  not  admisdble  as  evidence  on  the  bear- 
ing of  this  appeal. 

The  sessions  held  that  it  was  admissible,  but  granted 
a  case  on  that  point 

The  settlement  in  Widccombe  having  been  thus  put 
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in  evidence  in  support  of  the  order  of  removal,  the  ap-        1B47. 

pellants  then  proved  that  a  former  order,  dated  17th  thk  Qubkn 

September,   1844,  for  the  removal  of  the  game  paupers  inhabiunu  of 

on  the  same  settlement,  was  quashed  by  the  sessions  in  Widkcombb 

mi  1  1  1  1       ***  '^'**  Moor. 

January,'  1845.  The  order  made  by  the  court  at  the 
time  was  entered  in  the  minute-book  of  the  clerk  of 
the  peace,  and  put  in  evidence  at  this  trial,  being  as 
follows : — 

'^  This  courtj  on  the  motion  of  the  respondents,  and 
with  the  consent  of  the  appellants,  doth  quash  the  said 
order,  on  the  ground  that  the  examinations  upon  which 
the  said  order  of  removal  was  made  are  insufficient  to 
support  the  same;  and  the  said  order  of  removal  is 
hereby  quashed  accordingly." 

Upon  this,  the  appellants  contended  that  the  former 
order,  having  been  thus  quashed,  was,  in  fact,  quashed 
on  the  merits ;  and  that  the  present  order  consequently 
could  not  be  supported.  In  answer  to  this,  the  re*- 
spondents  tendered  parol  evidence  to  explain  the  entry  in 
the  minute-book,  and  to  shew  that  it  did  not  contain  the 
true  judgment  of  the  sessions ;  the  chairman,  in  giving 
judgment,  having  used  the  additional  words,  ^^  and  not 
on  the  merits." 

The  appellants  objected  to  the  admissibility  of  evi- 
dence for  this  purpose.  The  sessions,  however,  having 
received  it,  held,  upon  the  additional  evidence,  that  the 
former  order  was  not  conclusive,  it.  having  been 
quashed  for  insufficiency  of  examination,  and  not  on 
the  merits,  (if  the  court  were  at  liberty  to  receive  any 
evidence  to  explain  the  minutes  of  the  court,)  but 
granted  a  case  on  this  point  also. 

A  birth  settlement  in  Widecombe  having  been  also 
set  up  by  the  respondents  in  the  examination,  the  ap- 
pellants, then  relying  on  their  grounds  of  appeal,  which 
follow,  proposed  to  prove  that  Richard  Bamctt  waa  not 
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1847.        born  in  Widecombe,  but  in  the  parish  of  Iddfoid,  in  the 
Thb  Qukbk    county  of  Devon. 

The  2nd  ground  alleged  that  a  former  oider^  dated 


V. 

Inhabitant!  of 


WiDBcoifBE    the  17th  of  September^  1844^  for  the  removal  of  the 
'  said  Mary  Bamett  and  her  five  children  from  the  le- 
spondent  to  the  appeUant  parish,  had  been  quashed  upon 
appeal,  and,  relating  to  the  same  settlanent,  was  there- 
fore conclusive. 

The  3rd  stated,  that,  under  an  order  unappealed 
against,  dated  the  9th  of  January,  1822,  ^ViUiam 
and  Susanna  Bamett,  the  lawfid  parents  of  the  Hud 
Bichard  Bamett,  were,  with  three  of  their  children, 
removed  from  the  pariah  of  Lydford,  in  Devonshire,  to 
the  parish  of  Wendron,  in  Cornwall,  whereby  the  sud 
William  Bamett  then  became,  and  consequently  his  son 
Bichard,  and  his  family,  the  paupers,  were  at  the  date 
of  the  present  order,  legally  settled  in  Wendron,  the  sad 
Richard  having  gained  no  settlement  in  his  own  right 

The  4th  stated,  in  a  similar  maimer,  that,  under  an 
order  unappealed  agdnst,  dated  in  February,  1830,  Su- 
sanna Bamett,  the  mother  of  the  said  Bichard,  was  re- 
moved from  the  parish  of  Sheepston,  in  Devonshire,  to 
the  said  parish  of  Wendron,  whereby,  &c. 

The  5th  stated  relief  given  by  the  parish  officers  of 
Wendron  to  the  said  Susanna,  mother  of  the  said  Bidiard 
Bamett,  on  several  occasions. 

The  6th,  that  the  said  Bichard  Bamett  did  not  ac- 
quire a  settlement  iu  the  said  parish  of  Widecombe  by 
hiring  and  service  with  Thomas  Chaffis,  and  by  inha- 
bitancy in  the  said  parish,  in  manner  and  form  as  set 
forth  in  the  examination. 

The  7th  was  as  follows : — ''  Because  the  said  Mary 
Barnett,  the  wife  of  the  said  Bichard,  and  their  fiYC 
children,  were  not,  nor  was  any  or  either  of  them,  at 
the  time  of  making  the  said  order  of  removal  against 
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vfhich  we  appeal^  settled  in  our  said  parish  of  Wide-         1^7. 

combe  in  the  Moor  in  any  manner  whatever  J"  Thb  Qukkn 

The  sessions  held,  that  the  appellants  were  not  en-  inhaWtante  of 

titled,  tinder  these  ^rounds  of  appeal,  to  20  into  the  Widkcombk 

°  rr      '  o  jjj  ^gjj  Moor. 

question,  but  granted  a  case  on  this  point  also;  finding, 
as  a  fact,  (if  such  evidence  was  admissible),  that  Richard 
Bamett  was  not  bom  in  Widecombe* 

The  questions  for  the  consideration  of  this  Court 
are, — 

First,  was  parol  evidence  legally  admissible  to  ex- 
plain the  entry  in  the  minute-book  ?  K  it  was  not, 
then  the  present  order  of  sessions  is  to  be  quashed. 

Secondly,  if  it  was  admissible,  then  was  the  exami- 
nation of  Richard  Bamett  admissible?  If  that  examin- 
ation was  admisttble,  the  order  of  sessions  is  to  be  con- 
firmed ;  if  that  examination  was  not  admissible,  then  was 
the  evidence  tendered  by  Ihe  appellants  to  disprove  the 
settlement  in  Widecombe  admissible?  If  it  was,  then 
the  order  of  sessions  is  to  be  quashed. 

Merivale  and  Comishf  in  support  of  the  order  of  ses- 
sions.— ^The  question  on  the  first  point  is,  whether  any 
evidence  was  admissible  to  explain  the  particular  grounds 
on  which  a  former  order  touching  the  same  settlement  • 
had  been  quashed,  by  shewing  that,  though  the  entry 
in  the  minute-book  stated  that  the  order  was  quashed 
for  the  insufficiency  of  the  examinations,  yet  that,  in 
fact,  the  chairman  had  ordered  the  entry  to  be  *'  order 
quashed,  not  on  the  merits.''  It  is  submitted,  on  the 
authority  of  Rex  v.  Wick  St.  Lawrence  (a),  and  many 
other  cases,  that  such  evidence  was  admissible.  Begina 
V.  St  Mary^  Lambeth(b)9  and  Regina  v.  EUel(c),  will  be 
relied  on  by  the  other  side,  where  it  was  held  that  an 
order  quashed,  in  the  former  case  on  the  ground  that 

(a)  5  B.  &  Ad.  526.         (5)  Ante,  p,  06.  (c)  Ante,  p.  39. 
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•     1847.  '^  the  examinations  disclosed  no  settlement  on  the  face 

The  Ql-ebn  thei'cof,"  in  the  latter  **  for  the  insuffidency  of  the  exa- 

inhabitonts  of  ^^i^^^^ions,"  was  condusive  between  the  parties  as  to  the 

WiDEcoMBE  settlement     Those,  however,  are  distinguishable  from 

IN  THE  MOOB.  i»        •  1  1 

the  present,  for  m  the  one  the  entry  was  not  the  same 
as  here;  in  the  other,  the  sessions  submitted  to  this 
Court  the  facts  on  which  the  decision  and  entry  were 
founded ;  and  tlie  question  was,  whether  they  amounted 
to  merits  or  not.     Here,  no  such  facts  are  set  out 

Secondly,  the  examination  of  Richard  Bamett  ap- 
pears to  have  been  properly  admitted.  By  the  59  Geo.  3, 
c.  12,  8.  28,  relating  to  the  examination  of  prisoners,  it 
is  enacted  that  any  justice  may  take  the  examination 
^^  of  any  person  having  a  wife  or  child,  who  shall  be 
a  prisoner  in  any  gaol  or  house  of  correction,  or  in 
the  custody  of  the  keeper  of  any  such  gaol,  &&,  by 
virtue  of  any  warrant  of  commitment,  touching  the 
place  of  his  or  her  last  legal  settlement;"  and  such 
examination  shall  be  "  admitted  in  evidence  as  to  such 
settlement  before  any  justices,  for  the  purpose  of  any 
order  of  removal,  ^o  long  only  as  the  person  so  examimd 
s/iall  continue  a  prisoner r  The  time  when  the  examina- 
tions were  taken  \^  shewn  by  their  heading;  and  it 
will  be  presumed  that  a  person  in  gaol,  under  sen- 
tence of  transportation  on  the  1st  of  January,  1845,  was 
still  a  prisoner  in  the  month  of  February,  in  the  same 
year,  when  the  order  was  made.  [Lord  Denmauy  C.  J. 
— You  do  not  tell  us  when  the  conviction  took  place,  or 
for  what  term  Barnett  was  sentenced.]  If  the  sentence 
was  transportation,  it  may  be  inferred  that  the  term 
would  not  be  less  than  seven  years.  [Lord  Denman^ 
C.  X — Still,  we  do  not  know  the  date  of  its  commence- 
ment] The  question  is,  on  which  side  the  onus  of  proof 
lies ;  whether  it  is  on  the  respondents  to  prove  him  to 
be  a  prisoner  at  the  time,  or  on  the  appellants  to  nega- 
tive that  fact 
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Thirdly,  as  to  the  birtii  settlement      The  respondents         1 847. 

propet'ly  contended  that  the  appellants  were  not  entitled,  the  Queen 

under  their  grounds  of  appeal,  to  set  up  a  birth  settle-  j„habUant8  of 

ment  of  Richard  Bamett  in  a  third  parish.   The  seventh  Widkcombe 

^  ^  IN  THE  Moor. 

ground  was  that  which  was  relied  on  for  this  purpose. 
That,  however,  is  only  a  general  traverse  (after  many 
special  traverses)  of  the  paupers  being  settled  in  the 
appellant  parish  '^  in  any  manner  whatever,"  and  lays 
no  foundation,  therefore,  for  any  evidence  of  settle- 
ment elsewhere.  Regina  v.  Hockworthy  (a),  Regina  v. 
Staple  Fitzpaine  (&). 

Rowe^  contrd. — It  is  not  disputed  that  parties  to  an 
appeal  may  explain  any  general  entry,  to  shew  whether 
a  former  order  was  quashed  for  substance  or  form ;  here, 
however,  the  specific  reason  why  the  former  order  was 
quashed  appeared  in  the  minute-book,  and  it  was  not 
competent  to  contradict  that  by  evidence.  The  entry 
in  the  minute-book  is  to  be  taken  as  the  record  of  the 
sessions,  Regina  v.  Yeoveley  {c) ;  and,  like  the  entry  of  a 
verdict-,  cannot  be  disputed :  Read  v.  Jackson  {d).  The' 
evidence  which  was  admitted  here  tended  not  to  ex- 
plain, but  to  contradict  the  entry,  and  was  therefore 
improper.  What  the  chairman  said  cannot  avail  to 
contradict  what  must  be  taken  as  a  verdict.  \_Coleridgef 
J. — What  could  be  better  evidence  in  explanation  of  a 
judgment  than  what  the  chairman  said  at  the  time  ?] 
If  admitted,  contracBctory  observations  of  other  magis- 
trates on  the  bench  would  be  equally  receivable.  [On 
the  second  point  he  was  stopped  by  the  Court] 

Thirdly,  as  to  the  birth  settlement,  the  question  is  not 
whether,  under  the  seventh  ground  of  appeal,  the  appel- 
lants might  give  fresh  matter  in  evidence ;  but  whether 

(a)  7  A.  &  £.  492.  (e)  8  A.  &  E.  806. 

lb)  2  Q.  B.  R.  488.  (d)  I  East,  355. 
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1847.  they  were  entitled  to  disprove  that  already  given  by  the 

The  Qubbn  respondents.     It  is  conceded  that  the  seventh  ground  is 

inhabitentB  of  ^^^  ^°  which  the  appellants  most  rely,  but  the  others 

WiDBcoMBB  must  be  looked  at  as  well>  and  then  it  will  be  found 

IN  THB  MOOK.  ^  ' 

that  the  seventh  contains  a  traverse  of  the  only  material 
fact  left  uncontradicted  by  the  other  grounds  of  appeal^ 
namely^  the  birth  settlement,  set  up  by  the  respondents. 
l^Coleri^e,  J. — You  cannot  read  one  ground  of  appeal 
in  connection  with  another;  each  must  be  taken  by 
Itself.  You  often  see  them  inconsistent  with  each  other. 
Wiglitman^  J. — The  seventh  mayhave  referred  to  the 
fact  of  marriage ;  that  had  not  been  traversed  in  the 
other  grounds.]  In  Regina  y.  Bedingham  (a),  it  was 
held,  that,  when  a  ground  of  appeal  stated  tliat  the  pau? 
per  ^^  never  acquired  a  settlement  in  E.  by  hiring  and 
service,  or  by  any  other  means^^  it  was  competent  to 
the  ^>pellants  to  show  that  relief  which  had  been  giyen 
by  them  to  the  pauper  had  been  given  under  a  mistake 
as  to  his  settlement ;  still  nothing  was  said  about  relief 
in  the  ground  of  appeal  on  which  they  relied.  [Cbfe- 
ridffey  J. — There  the  relief  given  by  the  appellants  was 
proved  and  reUed  on  by  tlie  respondents  as  evidence  of 
the  settlement,  and  was  part  of  their  case.  Here,  the 
evidence  as  to  the  birth  is  no  part  of  the  resjiondents' 
case,  but  fresh  matter  introduced  by  the  appellants.] 
The  principle  for  consideration  is,  whether  the  respon- 
dents were  likely  to  be  misled ;  and  if  the  evidence  did 
not  take  them  by  surprise,  it  ought  to  be  admitted. 

Lord  Denhan,  C.  J. — I  think  the  sessions  were  right 
in  receiving  evidence  of  what  led  to  the  quashing  of 
the  former  order  of  removal;  namely,  that  it  was 
quashed  by  reason  of  the  insufficiency  of  the  ezamiDa- 
tions  to  support  it.     I  think  that  was  a  finding  of  the 

(a)  Ante,  Vol.  1,  p.  105. 
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sesmons  which  binds ;  but  only  to  the  extent  to  which        1847. 
it  would  bind  if  it  were  genenJ,  and  that  would  let  in    xhs  Qosbn 
any  explanation  which  went  to  ehew  there  were  rea-   ini,|^wSlntg  ^^r 
sonable  grounds  why  it  could  be  said  to  be  quashed    Widrcombb 
not  upon  the  merits,  but  upon  some  form  which  left 
the  question  of  settlement  open.   I  do  not  consider  this 
in  any  degree  inconsistent  with  anything  that  we  have 
held  before,  but  rather  that  we  are  called  on  by  what 
we  have  held,  to  say  that  this  is  so. 

Upon  the  second  ground,  we  have  already  all  ex- 
pressed our  opinion,  that,  under  the  statute,  the  exami-    ^      / 
nation  of  the  prisoner  could  only  be  received  duringr 
the  time  of  his  being  a  prisoner ;  and,  therefore,  the  ses- 
sions should  have  rejected  the  evidence  of  hiring  and 
service,  which  was  only  proved  by  that  examination. 

Then,  the  respondents  were  to  prove  the  birtii  setde- 
ment,  which  the*  case  finds  to  have  been  stated  in  the 
examinations;  and  then,  say  the  appellants, •  we  will 
prove  that  was  not  the  birth  settlement,  because 
we  will  prove  the  birtii  in  another  {dace:  and  then 
comes  the  question,  whether  these  grounds  of  ap- 
peal authorise  them  to  do  so.  I  think  tiiey  do  not; 
for  they  have  only  stated  in  general  terms,  that  tiie 
paupers  were  not  in  any  manner  whatever  settied  in 
the  appellant  parish.  That  is  not  a  way  by  which 
this  particular  settiement  is  to  be  got  rid  of;  the  appel- 
lants ought  to  have  stated  some  other,  and  so  given 
notice,  which  might  haye  led  to  inquiry,  on  which  tiie 
merits  might  have  been  sifted.  I  think,  therefore,  in 
omnibus,  the  sessions  have  done  right  I  do  not  give 
any  opinion  about  what  tiie  chairman  might  say,  inde- 
pendent of  what  was  part  of  the  entered  judgment ; 
the  question  is  put  to  us,  as  to  whether  the  sessions 
were  at  liberty  to  receive  any  evidence,  and  I  think  it 
quite  clear  that  they  might. 
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■ 

1847.  Patteson,  J. — I  confess  I  do  not  feel  quite  satisfied 

The  Qusen  with  respect  to  the  entry  of  the  sessions.  The  court 
Inhabitant  of  which  made  that  entry  seem  not  to  have  been  con- 
WiDEcouBE  tented  with  merely  quashing  the  order  generally,  with- 
out saying  why;  but  they  assign  a  reason.  Ishonld 
rather  be  disposed  to  read  that  as  meaning  that  they 
considered  it  appeared  that  the  examinations  were  in- 
suiBcicnt  to  support  a  settlement  However,  they  have 
expressed  themselves  in  a  way  that  is  ambiguous,  and 
therefore,  may  amount  to  a  general  quashing  of  the 
order,  without  any  reasons  at  all  assigned.  Treatbg  it 
so  seems  to  be  the  only  way  in  which  we  could  say  a 
subsequent  sessions  were  at  liberty  to  receive  evidence 
as  to  the  grounds  on  which  it  was  quashed ;  there  being 
no  doubt,  if  there  is  a  general  order  to  quash,  they  may, 
at  a  subsequent  sessions,  receive  evidence,  to  shew  the 
grounds  on  which  that  order  was  made.  However,  here 
it  is  consistent  with  the  words  they  used,  either  that  the 
examination  did  not  shew  sufficient  evidence  of  the 
settlement,  or  did  not  prove  chargeability,  or  several 
other  things ;  therefore,  being  so  anibiguous,  it  was  right 
that  the  subsequent  sessions  should  receive  evidence  to 
shew  what  was  the  real  decision. 

With  respect  to  the  examination  of  the  prisoner,  it 
seems  there  was  no  account  given  of  where  he  was,  and 
therefore  his  examination  could  not  be  received  under 
the  59  Geo.  3,  c.  12,  s.  28. 

Then  we  come  to  the  birth  settlement.  It  appears 
from  the  case,  that  the  examination  set  up  two  grounds 
on  which  this  pauper  is  supposed  to  have  been  settled 
in  Widecombe ;  first,  that  he  had  acquired  a  settlement 
by  hiring  and  service ;  and  secondly,  that  he  was  bom 
there.  With  respect  to  his  acquiring  a  settlement  there 
by  hiring  and  service,  that  is  out  of  the  question,  be- 
cause his  examination  was  not  receivable,  and  there  is 
no  other  evidence  of  it ;  but  the  grounds  of  appeal  are 
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many,  and  they  seem  not  to  touch,  and  they  certainly         1847. 

do  not  in  terms  touch  the  question  as  to  the  place  of    j^^  qvees 

the  birth  of  the  pauper ;  but  they  touch  the  question  •'• 

as  to  his  having  acquired  a  settlement  by  hiring  and     Widecombk 

service;  and  they  touch  also  another  question,  which 

seems  to  admit  altogether  the  fact  of  his  having  been 

bom  in  Widecombe,  because,  if  he  had  acquired  a 

settlement  himself,   his  father's  settlement  would  of 

course  be  immaterial;   if  he  had  not   acquired  any 

settlement  himself,  it  would  be  most  material  to  shew 

his  father's  settlement;    but  if  they  were  quite  sure 

they  could  shew  he  was  not  bom  in  Widecombe,  then 

his  father's  settlement  would  be  immaterial.     Instead 

of  doing  that,  they  set  up  as  a  ground  of  appeal  the 

father's  settlement  in  another  parish  in  Cornwall,  which 

was  quite  immaterial,  unless  the  pauper  was  really  bom 

in  Widecombe ;  and  therefore,  it  seems  to  me,  the  very 

grounds  of  appeal  they  set  up  here  tend  to  shew  they 

did  no^mean  to  rely  on  any  question  as  to  where  he 

was  bom,  but  to  shew  that  that  was  a  matter  utterly 

immaterial,  because  the  father  had  a  settlement. 

Now,  as  they  did  not  ^ve  evidence  on  those  grounds 
of  appeal,  Mr.  Bawe  throws  them  over  at  once,  as  he 
was  obliged.  He  relies  on  the  seventh  ground  of  ap- 
peal, ^'  that  the  paupers  were  not  settled  in  the  appeUant 
parish  in  any  manner  whatsoeyer."  That  evidently 
applies  in  this  case  to  the  husband's  having  acquired  a 
settlement  in  the  appellant  parish,  and  does  not  point 
attention  to  his  place  of  birth.  If  they  meant  to  deny 
the  simple  fact  of  his  being  bom  in  Widecombe,  it  seems 
to  me  that  should  have  been  positively  stated  in  the 
grounds  of  appeal 

CoLEBiDGE,  J. — I  am  of  the  same  opinion,  and  if  my 
Brother  Pattesan  had  not  expressed  a  doubt  on  the  first 
point,  I  own  I  should  have  thought  it  clear;  because  it 

VOli.  II.  p  p  N.  s.  c. 
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1817.        fafts  been  now  a  long-established  Tvie,  that,  wherevcrtlie 

Tme  Qobvk    ^^^sion  of  the  court  of  qnarter  sessions  is  in  geneni 

y-  terms^  it  is  open  to  the  party  who  seeks  to  treat  it  as 

Inhaliitanti  of  j«f»i  •••  ii_ 

WiDvcoMBE    not  deciding  the  veiy  point  m  issue,  to  shew  thegnroDa 
lit  THB    ooa.  ^^  ^hich  the  decision  actually  proceeded.     Now,  my. 
Brother  Patteson  agreeing  in  that,  seems  to  think  that 
in  this  case  the  terms  of  tlie  previous  order  are  not  gen- 
eral ;  but  I  ^prehend  an  order  is  general,  not  merdjr 
when  it  says  nothing  more  than  merely    ^  quaiiied,"  or 
**  oonfirmed,"  but  when  it  so  expresses  itself  that  it  maj 
mean  a  decision,  either  settling  a  matter  of  settlement, 
making  that  re»  judicata,  or  being  a  decision  merely  on 
something  formal,  and  leaving  the  question  of  settEement 
open.     Now  the  words  here  aie,  that  the  said  order  b 
quashed,  on  the  ground  that  the  examinations  on  whidi 
it  was  made  are  not  sufficient  to  support  the  same. 
All  it  decides  is  this :  ^  We  do  not  decide  upon  the 
evidence  at  the  trial,  going  into  the  question  here  and 
dismissing  it,  but  we  decide  it  upon  something  |hat  ap- 
pears  on  the  face  of  the  examinations.     They  may  be 
insufficient  to  support  the  order  of  removal  dther  on 
grounds  formal  or  substantial,  upon  grounds  that  are 
permanent,  or  that  may  be  removed  to-morrow;  as,  fbr 
example,  they  may  omit  to  state  any  chaigeability  ta 
exist,  so  that  at  present  the  order  of  remorat  is  bad: 
to-morrow  the  pauper  may  be  chaigeaUe,  then  a  fredb 
order  of  removal  may  be  made.     In  that  sense,  it  ap- 
pears to  me,  therefore,  this  order  of  sessions  is  general; 
and  if  it  be  general,  then  it  is  admitted  that  evidence 
was  receivable  to  explain  the  grounds  on  which  the  ses- 
sions proceeded  at  the  time. 

With  regard  to  the  third  point,  it  appears  to  mc 
clearly  that  we  should  not  be  at  all  acting  in  the 
spirit  of  our  former  decisions  if  we  were  to  say  that 
the  evidence  here  tendered  was  receivable.  The  case 
finds  Uiat  the  examinations  themselves  disclose  two 


I 
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fiettlemefita :  one  by  hiring  and  service;  and^  if  tliat  1847. 
should  faSly  another  by  birth.  There  are  many  grounds  thTqueew 
of  appealj  one  contesting  the  hiring  and  service,  and  _  ?•  . 
others  setting  up  another  settlement  in  another  place  by  ^  WTDBConmii 
derivation;  then  comes  the  last,  which  denies  that  the  *''^" 
wife  and  children  are  settled  in  the  parish  in  any 
manner  whatever.  Now  Mr.  Ratoe  is  driven  to  argue 
it  in  this  way,  that,  by  a  process  of  exhaustion,  if  all  the 
rest  were  got  rid  of,  then  the  respondents  must  be 
bound  to  suppose  that  the  particular  thing,  the  birth 
settlement,  was  the  one  point  attacked.  But  this  pro- 
cess of  exhaustion  could  not  take  place  until  they  actu'- 
ally  came  to  the  sessions,  and  the  question  on  these 
grounds  must  be,  whether  they  were  fair  and  just,  and 
fulfilled  the  requisites  of  the  statute  at  the  time  they 
were  delivered,  and  in  that  sense  it  seems  to  me  dear 
that  they  did  not.  As  to  Regina  v.  Bedingham  (a),  it 
seems  to  me  that  that  decision  was  perfectly  right,  and 
consistent'with  what  we  have  been  decidins:.  There  the 
evidence  objected  to  and  received  was  tendered  to  ex- 
plain the  evidence  of  relief  that  had  been  given  by  the 
other  side.  They  had  stated  a  settlement  by  hiring  and 
service,  and  had  also  stated  an  examination  had  and 
relief  given.  Then  in  answer  to  that,  there  was  a 
ground  of  appeal:  you  did  not  acquire  a  settlement  by 
hiring  and  service,  nor  did  you  acquire  a  settlement  in 
any  other  way  whatever.  There  was  no  use,  as  my 
Brother  W^kbnani  I  see,  observes  in  his  judgment  in 
that  case,  in  traversing  a  settlement  by  relief;  they 
could  not  do  that,  it  was  no  settlement ;  but  evidence 
of  relief  might  be  given  by  the  party  who  oflfered  it, 
either  for  the  purpose  of  confirming  the  hiring  and  ser- 
vice, or  for  raising  a  presumption  of  some  other  settlc- 

(a)  Ante,  Vol.  1,  p.  105. 
p  p2 
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ment :   clearly,  that  being  given  on  the  one  side,  it 

would  have  been  most  unjust  to  preclude  the  other 

»•  party  from  explaining^  away  that  evidence  of  relief;  be- 

Inhabitanta  of^*^^  .,,,        i,  i         ., 

WiDxcoMBB    cause,  of  course,  it  tended  to  break  down  the  settlement 
IN  TH»  Moor.  ^^^  hiring  and  service,  and  any  other  Bettlement  that 

might  be  sought  to  be  inferred  from  the  relief  giTen. 
It  seems  to  me,  therefore,  that  case  raises  no  difficulty 
in  our  present  decision,  and  that,  upon  the  whole,  the 
sessions  were  quite  right. 

WiGHTMAN,  J. — Upon  the  first  point,  it  is  contended 
that  the  sessions  were  wrong  in  admitting  evidence  to 
shew  why  the  order  was  quashed,  on  two  grounds:— 
First,  that  the  order  itself  was  not  a  general  order,  such 
as  those  were  in  cases  in  which  this  Court  has  held 
that  an  inquiry  might  be  made,  whether,  in  fact,  those 
.    orders  were  founded  upon  an  opinion  entertidned  bj  the 
sessions  as  to  the  merits,  or  on  form  only ;  or  that  it  was 
special,  and  expressed  in  such  terms  as  would  incHcateof 
themselves  that  the  order  was  quashed  upon  the  merits. 
The  terms  are,  that  the  order  of  removal  was  made  on 
insufficient    examinations,    and   therefore  that  it  was 
quashed.      Now,  if  it  were  a  necessary  consequence 
from  such  a  statement  by  the  sessions,  that  they  deter- 
mined the  question  of  settlement  by  that,  there  would 
be  much  weight  in  the  objection  taken;  but  it  does  not 
appear  from  that,  but  diat  the  insufficiency  of  the  exam- 
inations upon  which  the  sessions  proceeded  was  mere 
insuffidency  in  point  of  form,  and  that  in  fact  the  merits 
of  the  settlement  never  may  have  come  in  question ;  and 
therefore  it  seems  in  effect  to  be  as  general  for  the  pui^ 
poi^  of  the  determination  to  which  the  sessions  arrived 
in  the  present  case,  as  if  it  had  merely  been  that  the 
order  was  quashed.     The  second  ground  was,  that,  ad- 
mitting that  to  be  the  case,  the  evidence  which  the 
sessions  proposed  to  admit,  and  which  it  is  siud  was  the 
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only  evidence  tendered,  was  not  evidence  to  shew  that        1347, 
the  determination  of  the  sessions  was  upon  a  mere  mat-    J"    ^    " 

f  Thv  Quutr 

ter  of  form,  but  that  it  was  that  the  chairman  had  added  v. 

«        •  «  1  1  •      w     ^T         •!•  Inhabitanti  of 

at  the  tmie  the  words  ^^  not  upon  the  merits.  r4ow,  it  widboombb 
that  were  so,  and  if  the  terms  in  which  the  special  case  '*  "■  Moo*, 
was  stated  had  merely  found  that  such  was  the  fact,  I 
should  certainly  have  entertained  great  doubts  about 
the  sessions  admitting  this  evidence ;  but  I  do  not  find 
fyim  the  statement  here  that  such  was  the  case,  because 
it  seems  to  me  that  the  question  propounded  for  us  is, 
whether  the  sessions  were  at  liberty  to  receive  any  evi- 
dence whatever,  not  only  of  what  the  chairman  added  to 
his  judgment  at  the  time  he  pronounced  it,  but  any  to 
shew  in  fact  that  the  decision  of  the  sessions  upon  the 
insufficiency  of  that  order  of  removal  was  upon  form 
merely,  and  not  upon  substance. 

Upon  the  other  grounds  of  objection,  I  do  not  think 
it  necessary  to  offer  any  opinion.  With  respect  to  the 
second,  there  was  an  opinion  expressed  by  all  the  Court 
at  the  time  of  the  argument;  and  as  to  the  third,  upon  , 
the  insufficiency  of  the  grounds  of  appeal  to  enable  the 
appellants  to  enter  into  the  objection  to  the  birth  settle- 
ment, I  agree  with  the  test  of  the  Court  entirely. 

Order  of  sessions  confirmed. 


5^4  NEW  SESSIONS  CASKS, 

1847. 
January  2\^.  The  Queen  v.  The  Justices  of  Suffolk. 

Wbenqnaitcr  iN  Michaelmas  Term,  3rd  November,  1846}  Pewet 
r^ibfly^ld  ^^  obtained  a  rule  nisi  for  a  mandamus  to  the  defend* 
on  certain  fixed  ^^j^  ^  enter  Continuances,  and  hear  an  appeal  against 

days,  at  certain  ^       ^  r» 

places,  in  dif.  an  Order  of  two  justices  of  the  county  of  Suffolk,  for 

of  a  county,  ^^  removal  of  Henry  Alexander  and  his  family  from 

Snrn^nt^^  the  parish  of  Woolpit  to  the  parish  of  Badwell  Ash, 

frono  the  pre-  both  in  the  Said  county.     Th^  following  facts  appeared 

foarteen  days'  from  the  affidayits  OQ  which  the  rule  was  obtained  :— 
by  the'^f^^s  The  couuty  of  Suffolk  is  divided  into  four  sessional 

^81 '  °f  '^*  divisions,  for  and  in  each  of  which  the  general  quarter 

appeal  to  be  gessions  havc  been  imm^morially  held  on  a  oertidn  daj, 

tried  in  anyoQe         .  *       i  i        •  t      -i^r     i 

oftliediTisiona,  and  at  a  Certain  place;  that  is  to  say,  on  the  mormj 
reclicm^with  ^^  ^®  wcck  in  which  general  quarter  sessions  are 
reference  to       ^y  ]av  directed  to  be  held,  at  Beccles,  for  the  first 

the  first  day  of       f  ,  .  xw 

ti»e  sessions  division ;    On  Wednesday,  by  adjournment,  at  Wood- 

of  such  divi-  bridge,  for  the  second;  on  Friday,  by  adjournment,  at 

t^e°pr^ttcf  of  Ip«wich,  for  tlie  third ;  and  on  the  following  Tuesday, 

the  sessions  be  by  adjournment,  at  Bury  St,  Edmund's,  for  the  last 

to  try  all  ap-  .. 

peals  in  the  division.  Different  chairmen  preside  in  each  divifflos; 
wSh^Tre.  a«d  the  grand  and  petty  jury  are  summoned  from  eack 
spondent  parish  respectively.  By  the  practice  of  the  sessions,  all  appeals 

are  tried  at  the  sessions  held  in  and  for  the  division  in 
which  the  respondent  parish  is  situate,  and  must  be 
entered  with  the  clerk  of  the  peace  before  ten  o'clock 
on  the  first  day  of  the  sessions  for  the  respective  divi- 
sions, not  on  the  first  day  of  the  sessions  held  at 
Beccles.  Indictments  are  also  tried  only  in  the  division 
in  which  the  offence  is  committed. 

The  sessions  for  the  division  in  which  the  parish  of 
Woolpit  is  situate  were  held  at  Bury  St.  Edmund's,  on 
the  16th  of  March,  when  the  appeal  in  this  case  was 
entered  and  respited.    On  the  20th  of  June,  the  appel- 
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lants  served  the  respondents  with  grounds  of  appeal,        \^j^ 
and  notice  of  trial  for  the  next  sessions  to  be  held  at      ""    ^^    "" 
Bury  St  Edmund's.     These  sessions  commenced  on  the  v. 

7th  of  July ;  but  on  the  appeal  being  called  on,  the  Suppolk. 
respondents  contended  that  the  grounds  of  appeal  had 
been  served  too  late,  as  they  ought  to  have  been  served 
fourteen  days  at  least  before  the  29th  of  June,  the  day 
on  which  the  sesuons  were  held  at  Becdes.  The  Court 
thought  the  respondents  right,  and  refused  to  hear  the 
appeal. 

Prejidergast  and  Gurdon  shewed  cause,  and  cited  Bex 
V.  The  Justices  of  Sussex  (a),  Regina  v.  Hindercleave  (b\ 
and  Bex  v.  Pobtead  (c):  when  the  Court  called  on — 

Power,  contrL — The  question  in  this  case  depends 
upon  the  construction  which  the  Court  will  put  upon 
the  words  of  the  Slst  sect,  of  the  4  &  5  Will.  4,  c. 
76,  which  requires  that  the  overseers  or  guardians  of  the 
parish  appealing  shall,  with  their  notice  of  appeal,  ''or 
fourteen  days  at  least  before  the  first  day  of  the  sessions 
at  which  such  appeal  is  intended  to  be  tried,  send  or 
deliver  to  the  overseers  of  the  respondent  parish  a 
statement  in  writing,  &c,  of  the  grounds  of  such  ap- 
peal.'' It  is  admitted  upon  the  affidavits,  that  the 
uniform  practice  is,  to  try  the  appeals  in  that  division 
or  district  in  which  the  respondent  parish  is  situate. 
When  this  appeal,  therefore,  was  entered,  it  was  known 
to  the  respondents  that  it  would  be  tried  at  the  sessions 
held  at  Bury.  The  object  of  the  legislature  in  requiring 
a  certain  interval  before  the  appeal  could  be  tried,  during 
which  time  the  respondent  parish  might  have  before 
them  the  grounds  upon  which  an  appellant  parish  rely, 
was,  that  the  respondents  might  have  fourteen  days  to 

(«)  7  T.  R.  107.  (h)  \9  Viner,  356.  (c)  2  Sir.  1263. 
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Thb  Queen 

Justices  of 
SurroLK. 


make  up  their  inindB^  either  to  abandon  their  order,  or 
to  take  Buch  course  as  they  might  be  advised.  TUb 
object  would  be  effected  by  giving  the  construction  now 
contended  for.  As  the  trial  of  this  appeal,  according 
to  the  practice^  could  not  come  on  before  the  sesoooft 
were  held  at  Bury,  the  respondents  had  ample  time 
given  to  them.  But  if  the  construction  contended  for 
by  the  other  side  be  correct,  and  the  grounds  of  i^peal 
are  to  be  delivered  fourteen  days  before  the  first  day  of 
the  Beccles  sessions,  then  this  result  would  follow,— 
that  wherever  a  respondent  parish  was  situated  in  the 
Bury  division,  the  service  of  the  grounds  of  appeal 
would,  in  fact,  be  made  twenty-two  days  before  the 
appeal  could  be  tried.  To  avoid  any  such  result,  the 
legislature,  in  the  language  used  in  this  section,  have 
been  as  general  as  possible, — the  word  "  sessions "  i« 
simply  used,  the  only  restriction  being  the  words  which 
follow,  "  at  which  such  appeal  is  intended  to  be  tried." 
The  term  ^^ sessions"  comprehends  sessions  held  by 
adjournment,  for  the  interpretation  clause  expressly 
says,  that  the  words  ^^  general  quarter  sessions "  shall 
extend  to,  and  be  construed  to  include  general  or  quarter 
sessions,  or  adjournment  thereof,  for  any  county,  division 
of  a  county,  &c.,  unless  where  otherwise  provided  for 
by  the  act. 

Cur.  adv.  vult 


Eble,  J.,  now  delivered  judgment — ^I  think  this  mle 
ought  to  be  discharged.  The  notice  and  grounds  of 
appeal  were  given  on  the  20th  of  June,  and  the  ses- 
sions at  Beccles  were  en  the  29th  of  the  same  month. 
They  were  afterwards,  on  the  7  th  of  July,  held  by 
adjouriunent,  at  Bury  St.  Edmund's.  The  statute 
4  &  5  Will.  4,  c  76,  s.  81,  requires  fourteen  days* 
notice  at  leasts  before  the  first  day  of  the  sessions  at 
which  the  appeal  is  to  be  tried;  and  the  question  is, 
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whether  the  notice  in  this  case,  which  was  in  time  for        1847. 
the  adjourned^  but  too  late  for  the  original  sessions,  was    xhe  Qubbn 
ralid  or  not     I  am  of  opinion  it  was  not,  as  I  think     j^^  { 
it  ought,  in  order  to  comply  with  the  act,  to  have  been      Suffolk. 
given  fourteen  days  before  the  first  day  of  the  original 
sessions,  held  at  Beccles.     Bex  v.  Capstan  (a).  Rex  v. 
Pol8tead{b\  and  Rex  v.  The  Justices  of  Sussex  (c),  are 
authorities  for  this  construction. 


Eule  discharsced. 


(a)  19  Vin.  356.  (b)  2  Str.  1263.         (e)  7  T.  R.  107. 


Th£  Queen  v.  The  Justices  of  Staffordshire.       Janm9y2ath. 


I 


N  Michaelmas  Term  last,  November  24th,  Huddle^  In  UMezamin- 
stone  had  obtained  a  rule  nisi,  calling  on  the  justices  of  remoTal  of  a 
Stajffordshire  to  shew  cause  why  a  mandamus  should  not  j^'^oC^'w?  S 
issue,  commanding  them  to  enter  continuances  and  hear  stated,  that  sho 
an  appeal  against  an  order  of  two  justices,  dated  March  of  a.  s.,  who 
11th,  1846,  for  the  removal  of  Mary  Salt,  widow,  and  7h"h"S^^^ 
her  seven  children,  from  the  township  of  Leek  and  Lowe,  *"  ^-i  *9^  ^-  S- 

^         *       ^  '  stated  that  he 

to  the  parish  of  Cauldon,  both  in  the  said  county.  was  brother  of 

The  examination  of  the  pauper,  Mary  Salt,  on  which  born  in  c. 
the  order  was  founded,  stated,  that  she  was  the  "widow  ^id'^in^hei 
of  Adam  Salt,  late  of  Leek,  and  that  he  was  bom  at  «rounda  of 

apoeal,  alleged, 

Cauldon,   of  parents  legally  settled  there,  as   she  had  ''  that  the  or- 
been  informed  and  believed."  char^ibmty, 

John  Salt,  an  elder  brother  of  Adam,  stated  in  his  f^i,^  ""»- 

'  '  matioM  were 

reepectivelj 
defectiTe,  and  bad  on  ftbe  laoe  thereof;  and  that  the  examinationt  contained  no  soflScient 
legal  evidence  of  the  panper  being  settled  in  C,  or  having  come  to  aettle  in,  or  being 
clMrgenble  to  L. : — Heid,  that  the  sessions  had  a  right  to  allow  the  appellants  on  this  groimd 
to  raise  the  objection,  that  there  was  no  statement  of  the  identity  of  A.  S.  mentioned  in  tlie 
first  examination,  with  A.  S.  in  the  second ;  and  that  their  deoition  was  final. 
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1847.        examinatioii  '*  that  his  father  and  mother  had  twelve 
Ths  QjrKiH    children,  aU  bom  in  the  parish  of  Cauldon,  and  that  he 
J  ^'     m     knew  (^  no  act  by  which  his  brother  Adam  had  gained 
Stafford-     a  settlement." 

The  grounds  of  appeal  sent  by  the  appeOants  on 
which  the  point  decided  by  the  sesfflons  aroeey  stated 
**  that  the  order  of  remoyal,  and  notice  of  duogeability, 
and  the  examinations  on  which  the  order  was  founded, 
were  respectively  defective,  and  bad  on  the  face  thereof; 
that  the  examinations  contidned  no  sufficient  legal  evi- 
dence of  the  said  paupers  being  settied  in  Cauldon,  or  of 
their  having  come  to  settle  in,  or  being  chargeable  to  the 
respondent  township," 

When  the  appeal  came  on  for  trial  the  appellants  ob- 
jected, that  it  did  not  appear  in  the  examinations  by 
words  of  reference  or  otherwise,  that  the  Adam  Salt 
mentioned  in  the  examination  of  Mary  Salt,  in  right  of 
whom  she  claimed  the  settiement,  was  the  same  person 
as  the  Adam  Salt  mentioned  in  the  examination  of  John 
Salt,  as  having  had  a  birth  settiement  in  Cauldon.  For 
the  respondents,  it  was  contended  that  this  objection  was 
not  raised  by  the  grounds  of  appeal,  as  it  was  not  speci- 
fically pointed  out.  The  sessions,  however,  held  the 
objection  valid,  quashed  the  order,  and  refused  to  grant 
a  case  for  the  opinion  of  this  Court  on  the  point 

WhateUy  and  Corbet,  showed  cause. — The  object  of 
this  rule  is  to  have  the  case,  already  decided  by  the  ses- 
sions, sent  down  to  here  heard  by  them;  but  a  subsequent 
sessions  have  no  right  to  reverse  an  order  made  with 
full  jurisdiction  by  a  previous  sessions,  nor  will  this 
Court  interfere  in  a  question  which  was  within  the 
jurisdiction  of  the  sessions,  and  which  has  been  decided 
by  them.    Regina  v.  TTie  Justices  of  the  West  BSding  (a). 

(a)  10  A.  &  E.  685. 
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The  sessions,  in  this  case^  were  of  opinion  that  there 
was  not  evidence  of  the  identity  of  Adam  Smith  men- 
tioned in  the  two  examinations^  and  had  a  right  to 
quash  the  order  on  that  ground.  They  cited  Beffina  y. 
Tlie  Justices  of  Kesteven  (a). 

Whitmore  and  Huddkstan,  contril,  were  then  called 
on  by  the  Court. — The  objection  taken  by  the  appel- 
lants at  the  trial  was  not  pointed  out  by  their  grounds  of 
appeal,  and  the  sessions,  ■  therefore,  ought  not  to  have 
entertained  it.  It  is  a  well-known  rule  that  specific 
objections  must  always  control  and  limit  a  general 
objection:  Regina  v.  Staple  Fitzpaine {b\  Regina  v. 
Birmingham  {c).  And  it  would  be  in  contravention 
of  that  rule,  if,  under  their  general  objection  to  the  suf- 
ficiency of  the  examinations,  it  were  open  to  the  appel- 
lants to  raise  the  question  as  to  identity.  The  current 
of  recent  cases  shews  that  in  grounds  of  appeal  a  strict 
construction  is  to  be  observed. 

Eri^e,  J.  —I  think  that  this  rule  must  be  discharged. 

It  is  conceded  that  the  sessions  decided  on  the  point 

raised  at  the  trial,  and  can  it  be  said  that  they  had  no 

jurisdiotion  to  do  so  ?    Then,  if  they  had,  I  have  no 

right  to  s^id  the  case  back  to  them.     The  objection  as 

to  identity  was,  in  my  opinion,  wdl   raiifed  by  the 

grounds  of  appeal^  and  though  it  was.  argued  that  there 

w^re  specnfic  grounds  which  ought  to  limit  and  control 

the  general  ground  under  which  the  objection  was  taken, 

yet  I  think  they  may  be  all  considered  as  co-ordinate, 

and  nopie  of  them  limiting  the  range  of  the  others ;  one 

referring  to  the  settlement  in  tlie  appellant  parish,  and 

the  others  to  the  removing  township.     The  decision  of 

the  justices,  therefore,  was  final. 

Bule  discharged. 
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Tbb  Qvbsn 

V, 

Jnstioeftol 
Stafpobo- 

SHIJIB. 


(a)  Ante,  Vol.  1,  p.  161 ;  3  Q.  B.  R.  810. 
{b)  2  Q.  B.  R.  488.  (c)  Ante,  p.  283. 
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Januafy  ^th^ 

On  the  trial  of 
an  appeal 
against  an 
order,  founded 
on  a  settlement 
bj  renting  the 
keep  of  a  cow, 
evidence  was, 
that,  in  the 
1811,  the  cow 
was  hired  of  B. 
by  D.,  and  was 
kept  in  the 
pasture  season 
on  the  pasture 
lands  of  B.'s 
farm ;  that  D. 
put  the  cow 
where  there 
was  feed  for 
lier,butnothing 
was  said  either 
by  B.  or  D.  as 
to  the  manner, 
or  in  what  par- 
ticular lands 
the  cow  was  to 
be  (edi-^Held, 
that  this  was 
not  sufficient 
eyidenoe  from 
which  the  ses- 
sions might 
infer  a  contract 
that  the  cow 
should  be  pas- 
ture-fed, and, 
consequently, 
that  no  setde- 
ment  was 
gained  by  it, 
under  the  13 
&  14  Car.  2, 
c.  12. 


The  Queen  v.  The  Inhabitants  of  M^btdiiam. 

v/N  appeal  against  an  order  of  two  jusdoes,  dated  the 
10th  of  May,  1843^  for  the  removal  of  Septima  Dnrruit, 
the  widow  of  William  Durrant,  and  her  four  childraiy 
from  the  pariah  of  Elm,  in  the  Isle  of  Ely,  to  the  parish 
of  Mendham^  in  the  conntiee  of  Norfolk  and  Suffolk, 
the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  a  case : — 

The  pauper  and  her  children  were  removed  to  Mend- 
ham  as  the  place  of  her  late  husband's  settlement,  be 
being  alleged  to  have  acquired  a  derivative  settlement 
in  that  parish  from  his  father,  Charles  Durrant  Hie 
examinations  on  which  the  said  order  of  removal  was 
grounded,  as  far  as  is  material  to  this  case,  were  as 
follows: — 

Charles  Durrant  said — '^  I  was  lawfully  married  to 
Susannah,  my  present  wife,  whose  maiden  name  was 
Pipe,  at  Westhall,  in  the  county  of  Suffolk,  about  forty- 
eight  years  ago,  by  whom  I  afterwards  had,  amongst 
other  children,  my  son,  William  Durrant,  the  late  hus- 
band of  the  said  Septima  Durrant  He  died  and  was 
buried  at  Elm  about  three  months  ago,  aged  thirty-six 
years,  or  thereabouts ;  he  never,  to  the  beat  of  m; 
knowledge  and  belief,  did  any  act  to  gain  a  settlement 
in  his  own  right  About  thirty-two  years  ago,  when 
my  said  son  was  a  boy,  and  living  with  me  as  part  of 
my  family,  I  had  a  cow ;  and  I  hired  of  Mr.  Benjamin 
Chaston  the  elder,  late  of  Mendham,  farmer,  deceased, 
the  keep  of  my  cow  upon  the  ground  produce  of  the 
pasture^land  on  his  farm,  in  the  parish  of  Mendham, 
during  the  pasture  season,  and  its  keep  in  the  straw- 
yard  upon  hay  and  straw  during  the  winter  seasons  At  the 


HILARY  T£RM,  10  VICT.  561 

rent  of  4s.  Sd.  a  week.     The  cow  was  depastured  under        1847. 

the  contract  upon  the  said  Benjamin  Chaston's  grass    xre  Qvbbk 

lands  in  the  parish  of  Mendham,  from  a  little  before  the  i„j|^|Jjmt,  ^ 

1st  of  May,  about  thirty-two  years  ago,  until  a  little    Mendham. 

after  Old  Michaelmas  day  following,  and  after  that  the 

cow  went  into  the  straw-yard.     I  rented  the  keeping 

of  the  cow  as  aforesaid,  under  the  above  contract,  for 

about  three  years,  and  paid  all  the  rent  for  it;   and 

during  the  whole  time  that  I  rented  the  keep  of  the 

cow  as  aforesaid  I  was  the  tenant  of,  and  resided  in 

the  cottage  that  I  now  live  in,  in  the'  said  parish  of 

Mendham,  which  was  at  that  time  of  the  annual  value 

of  52.  to  occupy  as  tenant  thereof.     The  keep  of  the 

cow  upon  the  growing  produce  of  the  pasture  land  as 

aforesaid  was,  at  and  for  the  time  I  hired  it  each  year, 

of  the  value  of  5L  and  upwards.     I  slept  in  the  house 

that  I  so  occupied  in  the  said  parish  of  Mendham  for 

considerably  upwards  of  forty  nights  during  each  of  the 

years  that  I  hired  the  growing  produce  of  the  pasture 

land  to  be  eaten  off  by  my  said  cow  as  aforesaid  ...  I 

have  been  chargeable  to  and  relieved  by  the  said  |)arish 

of  Mendham  for  the  last  fourteen  years  or  thereabouts, 

and  I  am  now  receiving  weekly  of  the  said  parish  of 

Mendham  two  shillings  and  one  stone  of  flour." 

One  of  the  grounds  of  appeal  was,  that  the  said  Charles 
Durrant  never  did  hire  the  keep  of  a  cow  in  the  parish 
of  Mendham  of  Benjamin  Chaston  the  elder,  as  in  his 
examination  stated. 

On  the  trial  of  the  appeal  it  was  proved,  that,  about 
thirty-three  years  ago,  the  said  Charles  Durrant  went 
to  live  in  a  cottage  belonging  to  Benjamin  Chaston  the 
elder,  who  then  occupied  a  farm  in  the  said  parish  of 
Mendham,  and  worked  for  liim ;  thftt,  aft;er  he  had  lived 
in  the  cottage  a  year,  Benjamin  Chaston  the  elder  gave 
up  the  farm,  and  it  was  taken  by  his  son,  Benjamin 
Chaston  the  younger.     The  said  Charles  Durrant  con- 
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tinued  in  the  cottage^  and  worked  for  Benjamin  Chfis- 
^     ^  ton  the  younger ;  and  it  was  after  Benjamin  Ghaston 

V.  the  younger  had  taken  the  farm  that  he  hired  the  cow, 

Mbkdh^m!  and  the  cow  was  hired  of  Benjamin  Chaeton  the  younger, 
and  not  of  Benjamin  Chaston  the  elder ;  that  the  cow 
was  kept  in  the  pasture  season  on  the  pasture  lands  of 
the  said  fitrm,  which  were  partly  in  the  said  parish  of 
Mendham,  and  partly  in  the  adjoining  parish  of  Withen- 
dale,  and  in  the  winter  season  in  the  straw-yard ;  tliat 
he  paid  4«.  6d,  per  week  for  the  feed,  which  duriug  the 
pasture  season  was  worth  51  a  year  and  upwards;  that 
the  ssdd  Charles  Durrant  put  the  cow  where  there  was 
feed  for  her,  but  nothinff  was  said,  either  by  his  master 
or  himself,  as  to  the  maimer,  or  on  what  particular  hmds 
the  cow  was  to  be  fed. 

It  was  objected  by  the  appellants,  that^  as  the  exa« 
minations  stated  the  contract  for  the  feed  of  the  cow 
with  Benjamin  Chaston  the  elder,  it  was  not  competent 
for  the  respondents  to  give  evidence  of  a  contract  widi 
Benjamin  Chaston  the  younger,  and  also  that  there 
was  no  proof  of  any  contract  that  the  cow  was  to 
be  pasture-fed,  or  that  it  should  be  fed  on  lands  in 
Mendham. 

The  sessions  decided  that  there  was  not  a  material 
variance,  and  that  there  was  proof  of  a  contract^  and 
confirmed  the  order  of  removal.  . 

If  the  Court  of  Queen's  Bench  shall  be  of  opnion 
that  it  was  not  competent  for  the  respondents,  under 
these  examinations,  to  give  evidence  of  the  contract  for 
the  feed  of  a  cow  with  Benjamin  Chaston  the  younger, 
or  that  there  was  no  evidence  of  any  contract  that  the 
cow  should  be  fed  upon  the  land,  or  that  the  cow  should 
be  fed  on  land  in  Mendham,  and  that  such  a  variance 
from  the  statement  in  the  examinations  was  fiital ;  thai 
then  the  said  order  of  sesnions  and  the  said  order  of 
removal  to  be  quai>hed ;  otherwise,  to  be  confirmed. 
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Prendergast  and  Conch,  in  suj^rt  of  the  order  of  ses- 
8ion& — The  first  qnestion  as  to  the  variance  was  a  point    m^^  QxjMmm 
for  the  sessions  only.     rLord  Denmany  C.  J. — ^We  may  •• 

.  ,  .  Inhabitant!  of 

assume  that  the  sesdons  decided  that  rightly.]  As  to  Mkndbam. 
the  second  pointy  whether  there  was  eyidenoe  of  a  con* 
tnust  that  the  cow  should  be  pasture-fed,  such  a  contract 
may  be  inferred,  not  merely  from  what  passes  between 
the  parties  at  the  time  of  making  it,  but  from  their  con- 
duct afterwards.  In  Bex  v.  Darky  Abbey  (a),  where 
^nothing  was  sidd  in  the  contract  as  to  how  or  where  the 
oow  should  be  fed,  except  that  the  pauper  would  be  in- 
ibrmed  by  the  fiurmer  in  what  pasture  the  cow  would 
be  first  milked,  Lord  EUenboroughy  C.  J.,  said,  ^' Where 
parties  understand  the  subject  of  their  contract^  a  few 
words  are  sufficient  for  the  terms  of  it»  and  sometimes  it 
may  be  collected  from  their  acts,  without  words." 
Here  it  is  found  that  the  cow  was  pasture-fed  in  fact^ 
and  that  Durrant  put  her  where  he  chose,  which  is  a 
stronger  case  than  the  above,  as  it  shews  that  he  assumed 
to  exercise  a  right,  and  therefore  the  sessions  might 
infer  a  contract  under  which  such  right  was  exercised. 
[Liord  Denmauy  C.  J. — The  question  here  is,  whether 
there  is  evidence  of  any  contract  that  the  cow  should  be 
fed  on  land  at  all  ?  we  know  all  that  passed  in  this  case.] 
If  there  is  any  evidence  of  a  contract,  the  sessions  were 
justified  in  acting  upon  it.  [Lord  Denman,  C.  J. — 
There  can  be  no  evidence  of  a  contract,  as  it  is  stated 
that  there  was  no  contract.]  If  the  actd  of  the  parties 
nmy  be  considered,  there  was  some  evidence  from  which 
to  infer  a  contract. 

Prideaux  and  Pashkyy  contra,  were  not  called  upon 
by  tlie  Court. 

Lord  Dbnman,  C.  J. — I  remember  the  case  oi  Rex 

(a)   14E(iHt,  280. 
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1847.        V.  Darky  Abbey  (a)  very  well,  and  with  all  respect  to 

ThTqubbn    ^^^  Court  as  then  constituted,  I  thought  they  came  to 

«•  a  wrong  conclusion.    But  there  is  a  distinction  between 

Inhabitants  of  /•       .  i     •  j   j  i 

Mbkdham.  that  case  and  the  present,  tor  it  was  decided  on  the 
ground  that  there  was  evidence  on  which  the  sesoons 
might  find  there  was  a  contract  that  the  cow  should  be 
pasture-fed;  for  the  statement  was— ^' Nothing  was 
said  as  to  how  or  where  the  cow  should  be  fed,  more 
than  that  Mr.  Harvey  said  that  Jerom,  Mr.  Evaiu's 
farming-man,  would  inform  the  pauper  in  what  jmu(w 
the  cow  would  be  first  milked,  and  he  did  inform  bim; 
and  so  from  time  to  time  when  the  pasture  was  changed, 
that  he  might  know  where  to  go  to  milk  her.^  From 
that  it  was  inferred  that  there  was  a  contract  that  the 
cow  should  be  fed  on  pasture,  though  not  on  any  certain 
pasture.  If  that  case  had  stopped  with  the  first  sentence 
of  the  words  which  I  have  read,  I  think  the  Court 
could  have  come  to  no  other  conclusion  than  I  do  here, 
that  there  was  no  evidence  of  a  contract  that  the  cow 
was  to  be  pasture-fed.  I  do  not  mean  that  the  drcum- 
stances  of  the  case  are  not  consistent  with  such  a  contract, 
but  they  are  equally  consistent  with  no  such  contract, 
and  therefore  cannot  be  evidence  of  one.  I  think, 
therefore,  that  the  sessions  came  to  a  wrong  concluaon. 

Patteson,  J. — I  am  of  the  same  opinion.  Although 
in  the  examinations  the  necessary  words  are  ^ut  into  the 
mouth  of  the  witness  in  round  terms ;  looking  at  the 
evidence  only,  it  seems  to  me  clear  there  was  no  con- 
tract for  pasture  feeding. 

Coleridge,  J. — I  think  this  case  is  clearly  distinguish- 
able from  Rex  v.  Darky  Abbey  (a),  for,  in  that  case,  the 
words  which  have  been  just  read  to  my  mind  satisfacto- 

(a)  14  East,  280. 
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rily  create  the  inference,  that  the  understanding  between 
the  parties  making  the  contract  was  that  the  cow  should 
be  pastnre-fed  Here  it  is  distinctly  stated,  that 
**  nothing  was  said  by  dther  as  to  the  manner,  or  on 
what  particular  lands  the  cow  was  to  be  fed."  If,  the 
neztmomiii^,  the  cow  had  been  found  in  the  farm-yard 
feeding  on  vetches  brought  fifly  miles  off,  there  would 
dearly  have  been  no  breach  of  contract.  That  is  the 
state  of  things  at  the  time  of  the  contract.  What  hap- 
pens afterwards  is,  that  the  farmer's  man  put  the  cow 
with  his  master's  other  cows.  That  is  quite  as  con- 
sistent with  the  master's  subsequent  permission  that  he 
should  do  so,  as  to  its  being  done  as  of  right.  There  is 
no  evidence  affirmatively  one  way  or  the  other.  « No 
doubt  there  might  be  a  reasonable  expectation  that  the 
cow  would  be  pasture-fed,  but  that  is  very  different 
from  a  contract  The  true  question  is,  whether  this 
contract  would  have  been  broken  by  not  feeding  her  on 
pasture. 


665 
1847. 

Thb  Qubsn 

V. 

Inhabitanti  of 
Mknoiiam. 


WiOHTiCAN,  J. — Bex  V.  Darlejf  Abbey  (a),  is  very  like 
this  case  in  many  respects,  but  I  agree  with  the  rest  of 
the  Court,  that  there  were  some  circumstances  there 
which  were  evidence  of  the  contract,  which  are  wanting 
here. 

Orders  quashed. 

(a)  14  East,  280. 


VOL.  n. 
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1847- 

Jamwvry  29M.  The  QuEEN  r.  VlCKERY. 

The  affidavits  J-N  Michaelmas  Term  last,  PcLshley  had  obtiuned  a  role 
Ild  ap^aition  cftl^^g  upon  Robert  Vickery,  to  shew  cause  why  a  writ  of 
for  an  atta<^.     attachment  should  not  issue  against  him  for  his  contempt^ 

ment,  for  dis-     ,  ,  ^  "  ^  ,      * 

obedience  to  a  in  not  paying  obedience  to  a  writ  of  subpoena  issued 

subpoena  to  o^^  ^^  ^^  Court,  on  the  28th  of  August,  I8465  com- 

ni^rridcnce  n^^iding  the  said  Kobert  Vickery  personally  to  appear 

before  justioes  before  the  justices  at  a  petty  sessions  to  be  held  on 

touching  a  pan-     .  x       af 

per'a  aettie-  the  3rd  day  of  September  then  next  at  the  town-hall, 
i^'tuta  Wellington,  In  the  county  of  Somerset^  there  to  testify 
proper  com-       ^^  truth,  upon  an  application  to  be  then  and  there  made 

plaint  wai  made  ^  ^^ 

to  the  joatioei.    by  the  churchwardens  and  overseers  of  the  poor  of  the 

parish  of  Stawley,  in  the  said  county,  for  an  order  of 
some  two  of  the  said  justices  for  the  removal  of  Wil- 
liam and  five  other  children  of  John  and  Mary  Mel- 
huish,  poor  persons  chargeable  to  the  said  parish  of 
Stawley,  to  the  place  of  their  last  legal  settlement ;  and 
to  bring  with  him  certain  account- books,  in  order  that 
the  same  might  be  produced  and  given  in  evidence  be- 
fore the  said  juslaces. 

He  moved  upon  affidavits,  which  stated  that  in  1845 
John  Melhuish  left  this  country  for  America,  and  stall  re- 
mained absent ;  that  his  children  became  and  were  charge- 
able to  and  residing  in  the  parish  of  Stawley ;  that  in 
April  last  inquiries  were  made,  on  behalf  of  the  overseers 
of  the  poor  of  the  parish  of  Stawley,  relative  to  the  place 
of  the  last  legal  settlement  of  John  Melhuish  and  his 
children,  w&en  it  was  ascertained  that  the  said  children 
were  lawfully  settled  in  the  parish  of  Baddington  by  vir- 
tue of  their  Other's  settlement  there,  acquired  by  hiring 
and  service  with  Robert  Vickery  there  in  the  year  1824 ; 
that  the  subpoena  was  served  on  the  defendant  on  the 
3l8t  August  kst;  and  that,  on  the  3rd  of  September, 
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an  application  was  made,  on  behalf  of  the  oyerseers  of  1^7. 
the  poor  of  the  said  parish  of  Stawley,  to  three  justices  Thk  Quesn 
of  the  peace  in  and  for  the  said  county  of  Somerset,  yicksrt. 
at  a  petty  sessions  at  Wellington,  to  examine  and  in- 
quire as  to  the  place  of  the  last  l^al  settlement  of  the 
children  of  the  said  John  Melhuish,  and  to  make  an 
order  for  their  removal  from  the  said  parish  of  Stawley 
to  the  place  of  their  last  legal  settlement,  when  and 
where  the  said  Robert  Vickery  attended^  in  obedience 
to  the  aaid  writ  of  subpoena,  and  waa  duly  sworn;  and 
that  he  was  asked  certain  questions,  which  he  the  said 
Bobert  Vickery,  acting  under  the  advice  of  an  attorney, 
then  refused  to  answer,  alleging,  as  the  ground  of  his 
refusal,  that  he  was  a  rated  inhabitant  of  the  said  parish 
of  Baddington,  and  was  not  compellable  to  give  evidence 
against  his  own  interest ;  and  that,  in  consequence  of 
such  refusal  of  the  said  Robert  Vickery  to  answer  the 
•aid  questions,  no  order  of  removal  could  be  obtained, 
and  that  the  said  pauper  still  remained  resident  in  and 
chargeable  to  the  said  parish  of  Stawley. 

Kinglakey  Seijt.,  {Ball  was  with  him,)  on  shewing 
cause,  took  a  preliminary  objection,  that  it  did  not  appear 
by  the  affidavits  that  a  complaint  was  made  to  the  jus- 
tices by  the  parish  officers  of  Stawley,  or  that  the  pau- 
pers were  chaigeable  to  that  parish.  He  cited  Regina 
V.  The  Justices  of  Buc/unffkamshire^d),  and  wis  then 
stopped  by  the  Court 

Pashleyy  contra. — The  affidavits  are  suttdent;  they 
state  that  an  application  was  made  to  the  justices  on  be- 
half of  the  overseers  of  Stawley,  which,  if  made  by  their 
attorney,  or  by  one  of  their  own  body  acting  for  and 

(a)  dQ.B.  R.800;  2G.  &D.  560.  .    . 

QQ2 
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1847.       in  the  name  of  the  rest,  would  be  sufficient:  Regina  v. 

The  Quben    Bedingliam{a\     But  the  question  here  is,  whether  the 

„  ^'  process  of  this  Court  has  been  disobeyed,     ^he  defend- 

VICKBBT.        *  .         .  . 

ant  made  no  such  objection  as  this  before  the  justices. 

Lord  Denman,  C.  J. — It  cannot  be  supposed  that  we 
are  to  issue  an  attachment  for  not  giving  evidence  be- 
fore a  judicial  tribunal,  unless  it  is  first  shewn  to  have 
had  jurisdiction.  It  is  clear  we  cannot  presume,  from 
these  affidavits,  that  a  proper  complaint  was  made  be- 
fore the  justices. 

Patteson,  Coleridge,  and  Wightmai?,  Jb,,  con- 
curred. 

Rule  discharged,  without  costs. 

(a)  Ante,  Vol.  1,  p.  105. 


January  2Mh.  The  Queen  v.  The  Justices  of  London. 

Where  the  tet-  ^N  order  of  removal  made  on  the  25th  November, 

tioM  bad  dii-  ' 

miflsedan  1845,  was  served,  with  the  necessary  documents,  on  the 

gronnd  Uiat  following  day.     No  notice  of  appeal  being  given,  the 

s^kms  bad  V^^\^^  was  removed  on  the  22nd  December.     At  the 

improperly  next  quarter  sessions,  (January  10th,  1846),  an  appeal 

respited  tbe  against  the  order  was  entered,  and  respited.     Notice  of 

appdianti"  appeal  was  given  on  the  21st  of  March,  and  the  appeal 

having  had  came  on  to  Ic  heard  at  the  April  sessions,  when  it  was 

nine  to  give  ^      ^  ^  ^  ^  . 

notice  and         dismissed,  the  court  being  of  opinion,  that  the  sessions, 
to  try  the  ap-    in  January,  had  no  jurisdiction  to  respite  the  appeal, 

peal  at  those 

sffsions,  and 

this  Court  made  a  rule  absolote  for  a  mandamus  to  the  sessions  to  hear  the  appeal : — Hf  M, 

that  the  respondents  oaght  to  pay  the  costs  of  the  mandamus  under  the  1  Will.  4,  c.  21, 

i.  6. 
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because  more  than  thirty-five  days  had  elapsed  between 
the  receipt  of  notice  of  the  order  and  the  commencement 
of  the  January  sessions.  In  Trinity  term^  1846,  the 
Court  made  a  rule  absolute  for  the  sessions  to  enter 
continuances^  and  hear  the  appeal  (a).  In  Michaelmas 
term  last,  a  rule  nisi  was  obtained,  calling  upon  the  re* 
spondents  to  shew  cause  why  they  should  not  pay  the 
costs  of  the  mandamus. 
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Tbis  Qubkn 

V. 

Joitioes  of 

LONDOK. 


Payne  shewed  cause.— In  Rex  v.  The  Justices  of  the 
North  Riding  {b\  the  Court  held^  that  the  justices  were 
to  judge  of  the  reasoDableness  of  the  time,  whether  the 
appellants  had  time  to  give  notice  and  come  prepared  to 
try  the  appeal.  That  case  has  been  followed  by  Rex  v. 
The  Justices  of  Buckinghamshire  (c),  and  Rex  v.  The 
Justices  of  Staffordshire  {d),  which  seem  to  establish  a 
different  rule  of  practice.  Where  there  are  conflicting 
decisions,  and  where  the  mistake  has  arisen  from  an 
error  in  judgment,  this  Court,  in  the  exercise  of  its  dis- 
cretion, will  not  be  disposed  to  make  the  respondents 
pay  the  costs  of  the  mandamus. 

PosAfey,  contrk.-^The  circumstances  under  which  the 
sessions  dismissed  this  appeal  are  not  sufficient  to  take 
the  case  out  of  the  general  rule  of  practice.  [He  was 
stopped  by  the  Court.] 

Lord  Denman,  C.  J. — I  do  not  think  there  is  any 
thing  in  this  case  to  take  it  out  of  the  general  rule,  that 
the  costs  of  an  application  for  a  mandamus  will  follow 
the  event 

CoLEBiDGE,  J.,  concurred. 


(a)  Ante,  p.  410. 
{b)  3  T.  B.  150. 


(c)  3  East,  342. 
{d)  7  East,  640. 
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1847.  WiOHTMAN,  J. — ^I  have  bad  'some  difficulty  in  oomii^ 

The  Quken    to  the  conclusion  that  this  rule  ought  to  be  made  abso- 

JjutTces  of     ^^^'  inasmuch  as  the  error  committed  arose  from  a  miJi- 

LoNDON.      take  of  the  sessions.     I  do  not,  however,  wish  to  lay 

down  any  general  rule  on  the  subject,  for  the  Court,  in 

the  exercise  of  its  discretion,  must  be  guided  by  the 

particular  circumstances  of  each  case  (a). 

Rule  absolute.    ' 
(a)  PaUuon,  J.,  was  absent. 


January  QOth,  In  the  Matter  of  Williams. 

This  Court  in  1  HIS  was  an  application  for  a  rule  calling  upon  Hugh 
l^uS^t  RiveUy  and  Morris  Templeman  Pugh,  Esquires,  two 
^ii^^'to  oi^  justices  of  the  county  of  Merioneth,  to  shew  cause  why 
force  a  sum-      a  mandamus  should  not  issue,  commanding  them  to  issue 

mary  oonvic- 

tion  by  warrant  a  warrant  of  distress  to  levy  a  penalty  of  £5  upon  the 
oommitmeiS;'     goods  of  John  Williams,  or  a  warrant  of  commitment 

of  the  said  John  Williams  until  that  penalty  should  be 
paid. 

It  appeared  that  Williams  had  been  committed  before 
two  justices  in  a  penalty  of  £5  for  taking  salmon  in  a 
river  during  the  prohibited  period,  under  the  58  Geo.  3^ 
c  43,  s.  4,  and  in  default  of  payment  he  was  committed 
to  prison.  After  an  imprisonment  of  two  days,  he  was 
brought  before  Williams,  J.,  by  habeas  corpus,  at  the 
Bala  Lent  assizes,  1846,  and  discharged  on  the  ground 
that  the  section  of  the  act  on  which  he  was  convicted 
had  been  repealed  by  the  6  &  7  Vict,  c.  33,  s.  6. 
Williams  was  subsequently  convicted  on  the  same  ficts 
under  sect.  7  of  the  last  statute,  and  fined  £6,  and  the 
conviction  was  returned  to  and  filed  at  the.  quarter 
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nons.  In  November  an  application  was  made  to  the 
convicting  justices  to  issue  a  warrant  of  distress  or  com- 
mitment, whereupon  it  was  objected  that  the  second 
conviction  being  for  the  same  offence,  the  parties  were 
prohibited  fiom  issuing  such  warrant  by  the  1 1th  section 
of  the  58  Gteo.  3,  c  43,  which  enacts,  that  ^' where  anj 
offender  shall  be  punished  for  any  offence  by  virtue  of 
this  act,  such  offender  shall  not  again  be  prosecuted,  nor 
incur  any  penalty  by  virtue  of  any  other  law  or  statute 
now  in  force,  or  be  liable  to  any  other  punishment  for 
the  same  offence ;"  whereupon  the  justices  refused  to 
issue  a  warrant. 
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1847. 


Inn 
Williams. 


PasUey,  in  moving  for  the  rule,  contended  that  the 
first  conviction  wasibr  no  offence,  as  the  section  creating 
it  had  been  repealed ;  that  this  was  a  ministerial  act,  as 
the  issuing  a  warrant  of  distress  for  a  poor  rate;  andthat 
there  was  no  other  mode  of  enforcing  the  conviction. 

Lord  Denman,  C.  J. — I  am  not  aware  that  we  have 
ever  issued  a  mandamus  to  enforce  a  conviction.  This 
is  a  very  different  case  £rom  the  levying  a  poor  rate  or 
appcunting  overseers,  without  which  the  affidrs  of  a 
parish  cannot  be  carried  on.  I  think  we  have  a  discre- 
tion in  such  cases  as  this,  and,  if  so,  we  ought  not  to 
exercise  it  to  enforce  the  punishment  of  this  person. 

CoLEiUDGS  and  WiQHTMAx(a),  Js.,  concurred. 

Rule  refused. 


(a)  Pattesony  J.,  was  absent. 
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February  \gt.  The  Queen  v.  The  Justices  of  Flintshire. 

S^^'u^ulL  ^^  ^^  Michaelmas  Term,  Taumimd  had  obtwied  s 

within  the  rule  nisi,  calling  on  the  justices  of  Flintshire  to  show 

and  an  order  of  cause  why  a  mandamus  should  not  issue,  commanding 

settlement  them  to  enter  continuances  and  hear  an  appeal  agamst 

b«Sr*  ^  ed^*  ^^  order  of  two  justices  for  the  removal  of  a  pauper 

the  towoabip,  from  the  parish  of  Flint,  in  the  siud  county,  to  the 

the  ekwch-'  parish  of  West  Kirby,  in  Cheshire. 

^*wir»o/M«  ^^  appeared,  from  the  affidavits  on  which  he  moved, 

P^^  *^hu"  ^^^  ^^^  parish  of  West  Kirby  contains  two  townships, 

notice  of  appeal  each  maintaining  its  own  poor:   of  these   townships 

ov!^«anv  lfth9  West  Kirby  is  one.    Two  churchwardens  are  appointed 

kttu trill ^'  for  the  parish  generally,  but  do  not  interfere  with  the 

preliminary  management  of  the  poor.     The  onler  of  removal  was 

objection  was  . 

taken,  that  the  directed  to  the  churchwardens  and  overseen  of  the  poor 
of  the  parish**  ^^  ^^  parish  of  Wcst  Kirby ;  but  the  pauperis  seUJe- 
onffht  to  have  meat,  if  any,  was  stated  to  have  been  acquired  in  the 
overseers  in  the  township  of  West  Kirby.  The  overseers  and  assistant- 
peal,  where-  oversccr  of  the  township  appealed ;  and  the  grounds,  as 
WM  oliied'^who  ^®^  *®  ^®  notice  of  appeal,  were  signed  by  them,  so 
sutfd  that  the  describinfif  themselves. 

township  main-  ,^       °                                           /•          .  i      i 

tained  its  own  When  the  appeal  came  on  for  trial,  the  respondents 

l^y^f  the  ^^>^^  A  preliminary  objection,  that  the  appellants  could 

parish.    The  ^lot  be  heard,  because  the  churchwardens  of  the  parish 

sessions,  how-  '                                                                         *^ 

ever,  not  be-  had  not  been  joined  in  the  appeal,  though  the  order  of 

evidence,  held  removal  was  directed  to  them  as  well  as  the  overseers, 

fatal^  and^dis-  ^  witncss  was  then  called  by  the  respondents,  who 

'^^^Hid'  P^^^  *^^**  *^®  township  of  West  Barby  maintained 

that,  as  the  its  own  poor,  and  on  cross-examination  stated,  that  a 

S^i^o^a  former  oider  of  removal  had   been  made  between  the 

2^^eir  ded-  ^^^  parties,  against  which  the  churchwardens  and  over- 

sion  was  final,  geers  of  the  parish  of  West  Kirby  had  appealed,  but 

and  a  manda* 

m«is  to  hear  that  the  respondents  had  abandoned  that  order  m  ccm- 

j^t^SSa^"^^  sequence  of  some  technical  objection,  and  obtained  the 
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present.  The  sessions,  thinking  the  objection  yalid,  re- 
fused to  hear  the  appellants,  but  offered  them  a  case  for 
the  opinion  of  this  Court.  The  appellants,  however, 
applied  for  a  mandamus;  and  this  rule  was  granted 
on  the  authority  of  Bex  v.  The  Justices  of  Carmar^ 
thenshire  (a),  Regina  v.  Acton  (6),  and  SpUaffieUs  y. 
Bromle!f{c), 

An  affidavit  of  the  attorney  for  the  appellants  allied 
that  the  sessions  were  of  opinion  that  West  Kirby  was 
not  a  township  separately  maintaining  its  own  poor. 


1847. 
Thk  Quebn 

V. 

Jdstioes  of 
FuNTtmai. 


WeUby  showed  cause  {d). — As  the  sessions  thought 
proper  to  grant  the  appellants  a  case,  they  should 
have  availed  themselves  of  it,  and  ought  not  to  apply 
to  thb  Court  for  a  writ  of  mandamus.  But  this  rule 
must  be  dischai^ed  on  another  ground.  The  sessions 
having  heard  evidence,  and  decided  on  a  matter  of  fact, 
the  case  comes  within  the  authority  of  Regina  v.  The 
Ju$tices  of  Kesteven  (e),  and  this  Court  will  not  inter- 
fere. The  justices  were  not  satisfied  of.  the  fact,  that 
the  township  supported  its  own  poor,  independently 
of  the  parish;  and  it  cannot  be  said  that  there  has 
been  any  decision  on  any  point  of  law,  or  practice 
involving  law. 


Toumsendg  contnL — The  objection  taken  by  the  re- 
spondents was  preliminary  to  the  hearing  of  the  merits 
of  the  appeal.  The  sessions  decided  on  a  point  of  law, 
and,  therefore,  the  case  is  clearly  distinguishable  from 
Regina  v.  The  JutHces  of  Kesteven  («)•  That  the  justices 
granted  a  case,  is  a  proof  that  they  themselves  con- 
sidered they  were  deciding  a  point  of  law  only.     [J?rfe» 


(a)  4  B.  &  Ad.  663. 
\h)  Ante,  p.  183. 
(e)  2  Bott,  671. 


(J)  Jan.  28th,  before  BrU^  J. 
(«)  Ante,  Vol.  1,  p.  151 ;  3 
%,  B.  R.  810. 
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1847.  J. — I  cannot  at  all  see  how  this  can  asBiune  any  other 
The  QnsBir  appearance  than  that  of  an  inquiry  into  a  matt^  of 
Jastioea  of  ^^^^^  ^^'  ^™  ^^  demeanouT  of  the  witness  called,  or 
Flint«hirk.  their  own  knowledge,  or  from  any  other  reason,  the 
justices  thought  he  was  not  to  be  belieyed,  they  had  m 
right  to  determine  that  the  township  did  not  maintain  its 
own  poor.]  In  Bex  v.  The  Justices  of  Gloucestershire  (a), 
a  mandamus  was  granted,  though  the  sessions  had  d&> 
cided  on  what  was  as  much  a  question  of  iact  as  the 
present.  [JErk,  J. — There  was  no  question  of  fact 
there.  The  sessions  in  that  case  were  mistaken  in  law 
in  supposing  that  one  overseer  could  not  appeal  against 
his  co-overseer.]  In  Regina  v.  The  Justicesof  Cheshire{b)y 
where  a  court  of  quarter  sessions  refused  to  hear  an 
appeal  against  an  order  of  removal,  on  the  ground  that 
the  appellant  parish  had  not  two  l^al  overseers,  because 
one  of  them  claimed  an  exemption  from  serving  the 
office,  but  his  claim  had  not  been  allowed,  it  was  held 
that  a  mandamus  to  hear  would  issue,  Mr.  Justice 
Coleridge  saying,  that  the  sessions  had  decided  on  a 
preliminary  point,  not  on  a  matter  of  fact,  and  that 
their  decision  was  wrong.  In  Regina  v.  7%«  JusUce^ 
of  CarmarthensMre  (c),  the  order  of  removal  was  to 
the  parish  of  L,,  and  the  pauper  was  delivered  to  the 
officers  of  a  hamlet  within  the  parish,  which  hamlet 
maintained  its  own  poor.  The  hamlet  appealed,  and  a 
similar  objection  was  taken  to  this,  and  with  the  same 
success ;  but  there  also  this  Court  granted  a  mandamu& 
He  cited  ^hoReginay*  The  Justices  of  Warwickshire  (d), 
and  Regina  v.  The  Justices  of  the  West  Riding  («). 

Cur.  adv.  vult. 


(a)  1  B.  &  Ad.  1.  (d)  6  A.  &  £.  873. 

\h)  8  Dowl.  G16.  {e)  Ante,  p.  1. 

(c)  4  B.  &  Ad.  563. 
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Erle,  J.,  now  deliyered  judgment — This  rule  must 
be  discharged.  The  sessions  have  decided  a  question 
of  fact  The  point  for  their  consideration  was,  whether 
or  not  West  Kirby  was  a  township  maintaining  its  own 
poor;  and  they  decided,  on  evidence,  that  it  was  not. 
How  fiur  their  judgment  was  right  I  cannot  say ;  it  was 
giyen  on  a  fact  on  which  evidence  had  been  heard ;  and 
therefore,  on  the  authority  of  the  case  of  Regina  v.  J*he 
JuMtieeM  of  Kest€ven{a)y  this  Court  will  not  interfere. 

Bule  discharged, 
(a)  Ante,  Vol.  1,  p.  161 ;  3  Q.  B.  R.  810. 
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FtAruary^rd.     The  Queenv.  The  Inhabitants  of  Little  Mahlow. 

A  ttatement  v/N  appeal  against  an  order  of  two  justices,  dated  the 
officer  of  a  ^"*  l^th  of  August,  1845,  for  the  removal  of  Helen  Seeyes, 
union,  that  he    ^^q^  and  her  five  children,  from  the  parish  of  Little 

gave  relief  to  a  '  '  ^        . 

•paaper  whilat  Marlow,  to  the  parish  of  Woobum,  both  in  the  county 
parish  of  M.,  of  Buckingham ;  the  sessions  quashed  the  order,  subject 
?n  hb  aoooant     *^  ^^  opinion  of  this  Court  on  a  case, 

to  the  parish  of 

rishes  being  in  The  Said  parishes  of  Woobum  and  Little  Marlow  are 
is  no'^ldenwr'  Parishes  comprised  within  and  forming  part  of  the  Wy- 
of  relief  given     combe    Union,  in    the    counties   of  Buckingham  and 

by  the  pansb  ^ 

of  W.  from  Oxford. 

which  to  infer  --,,  '•      x-  i  •  i     ^t_  -j        j 

a  settlement  J-he  exammations   upon  which  the  said  order  was 

made,  so  far  as  they  are  material  to  the  present  caa^ 
were  as  follows : — 

Helen  Beeves  said :  ^'  I  was  married  12  years  ago,  on 
the  4th  day  of  March  last,  to  James  Beeves,  of  Well 
End,  in  the  parish  of  Little  Marlow,  Bucks.  We  were 
married  by  banns,  at  Beaconsfield  Church,  Bucks.  My 
husband  died  in  April,  1841.  In  consequence  of  my 
hus])and's  illness,  and  he  being  unable  to  work,  I  applied 
to  Kingston,  one  of  the  relieving  officers  of  the  Wy- 
combe Union,  in  the  counties  of  Bucks  and  Oxford,  for 
relief.  I  applied  to  him  whilst  he  was  paying  the  poor 
of  Wooburn  parish,  in  Woobum,  in  the  county  of 
Bucks.     I  applied  to  him  for  relief  from  the  said  parish 


there. 
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of  Woobam,  as  being  tbe  place  of  settlement  of  my  bus* 
band,  and  by  his  directions.  He  gave  me  relief  about 
four  months  before  the  death  of  my  said  husband,  and 
has  given  me  relief  ever  since,  up  to  the  present  time, 
three  shillings  and  seven  loaves  of  bread  a-week.  'He 
told  me  if  I  came  to  him  whilst  he  was  paying  the  poor 
of  Little  Marlow  in  Little  Mario w  parish,  he  would  give 
me  my  relief  there  instead  of  my  walking  to  Woobum 
parish  for  the  weekly  relief.  I  have  always  received 
my  relief  from  Kingston,  in  Little  Marlow  parish.  I 
have  lived  in  the  sud  parish  of  Little  Marlow  all  my 
life,  as  well  all  the  time  I  have  been  receiving  relief 
from  Kingston,  as  before. 

Henry  Kngston  said,  ^'I  am  one  of  the  relieving 
officers  of  the  Wycombe  Union,  in  the  counties  of 
Bucks  and  Oxford.  About  four  years  ago,  the  pauper, 
Helen  Reeves,  applied  to  me  whilst  I  was  relieving  the 
poor  of  Woobum  in  the  county  of  Bucks,  for  relief  for 
her  husband,  who  was  ill.  I  gave  her  relief  for  her  hus- 
band, and  charged  it  in  my  account  to  the  parish  of 
Woobum  aforesaid,  which  relief  has  been  continued, 
and  charged  to  the  said  parish  of  Wooburn  until  the  la3t 
twelve  months,  when  I  received  an  order  from  the  board 
of  guardians  to  charge  the  relief  to  the  parish  of  Little 
Marlow,  which  I  accordingly  did,  but  did  not  give  the 
overseers  of  Little  Marlow  any  notice  that  the  payment 
had  been  charged  to  Little  Marlow  instead  of  Woobum." 

At  the  hearing  of  the  said  appeal,  it  was  objected  by 
the  appellants  (an  objection  duly  taken  in  the  grounds 
of  appeal)  that  the  said  examinations  were  insufficient 
to  shew  that  the  said  Helen  Reeves  and  her  said  children 
were  settled  in  their  sidd  parish.  The  Court  thereupon 
quashed  the  order  upon  the  merits. 

The  question  for  the  opinion  of  this  Court  is,  whether 
the  examinations  as  herein  set  forth  were  prim&  facie 
sufficient  to  shew  that  the  said  Helen  Reeves  and  her 


1847. 

Thk  Qobbn 

V. 
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1847.  Baid  children  were,  at  the  time  of  makiiig  the  Mid 
The  Quben  order,  settled  in  the  said  parish  of  Woobum.  If  ihej 
inhabitaiitfl  of  ^^^>  ^®  order  of  the  court  of  quarter  sessions  is  to  be 
quashed. 


LiTTLB 

Maslow. 


Birch  and  Sanders,  in  support  of  the  order  of  ees^ 
sions  (a). — No  recognised  head  of  settlement  is  set  olit 
in  these  examinations,  and  the  respondents  rely  on  an 
acknowledgment  by  relief;  but  the  circumstanoee  under 
which  that  relief  was  given  as  here  stated  are  insuffi- 
cient   to  bind  the   appellant  parish.     The   reUeving 
officer  (b)  says,  ^^  I  gaye  her  relief,  and  charged  it  in 
my  account  to  the  parish  of  Woobum ;"  but  it  does  not 
appear  that  the  overseers  of  that  parish  were  ever  made 
acquainted  with  or  recognised  his  acts,  and  the  aooounti 
were  not  produced  before  the  magistrates:  BeymaY, 
MildenhaU  (c).    By  the  4  &  5  Will  4,  c.  76,  ss.  52, 
54,  relief  can  only  be  given  by  a  board  of  guapdjam^ 
except  in  cases  of  sudden  and  urgent  necessily ;  but  it 
is  not  stated  that  the  relief  was  given  under  any  order 
fix>m  the  board  of  guardians ;  and  fiom  anything  that 
iqppears  he  may  have  given  it  of  his  own  authority.    Li 
Regina  v.  Bradford  (d),  it  was  held,  that  a  stataneat 
by  the  relieving  officer  of  a  union,  that  he  relieved  a 
pauper  out  of  the  funds  in  his  hands  on  account  of  a 
particular  township  in  the  union,  is  not  suffident  to 
prove  the  pauper's  chargeability  to  tiiat  township.    All 
facts  should  be  so  stated  in  an  examination  as  not  to 


(a)  Nov.  11th,  18i6,  before 
Lord  Denman^  C.  J.,  Cckridge^ 
Wightman^  and  Erie,  Js. 

(b)  It  was  proposed,  by  the 
oouneel  for  the  respondent  pa- 
rish, to  shew  what  were  the 
duties  of  the  relieving  officer 
from  orders  issued  by  the  Poor 
Law  Commissioners,  which  had 


not  been  admitted  by  the 
sions,  but  the  €k)urt  refiised  to 
allow  them.  See  Regima  r. 
The  Owirdians  oftheDolgdl^ 
Union,  8  A.  &  £.  Ml ;  7  &  8 
Vict  c.  101,  s.  71. 

(c)  2  Q.  B.  R.  517. 

(d)  Ante,  p.  330. 


HILARY  VACATION,  10  VICT.  679 

leaye  the  meaning  of  them  doubtful :  Regina  v.  LiUe^        1847. 
$haU  (a).  Tbk  Quein 

V. 

Inhabitants  of 

M.  ChambeTM  and  Power,  contr^ — It  is  sufficient  if       L'ttlb 

...  .  •  Mablow. 

these  examinations  raise  a  primft  facie  case,  on  which 
the  justices  might  make  the  oider :  Regina  y.  The  Justices 
of  the  West  Bidrng  (6).  The  relieying  officer  states 
that  he  charged  the  relief  to  the  parish  of  Woobum. 
He  is  the  recc^nised  agent  of  the  board  of  guardians 
for  the  purpose  of  administering  relief  to  the  poor  be* 
longing  to  the  union ;  therefore,  the  relief  appears  to 
have  been  given  by  the  agent  within  the  scope  of  his 
authority,  on  behalf  of  a  body,  of  which  the  guardian 
of  Woobum  formed  one.  The  legal  inference  is,  that 
the  relief  was  given  by  the  authority  of  the  board  of 
guardians ;  and  the  fair  presumption  is,  that  these  pay- 
ments could  not  have  been  made  for  a  length  of  time 
without  that  fact  being  brought  to  the  knowledge  of 
the  parish  officers  of  Woobxun.  The  4  &  5  WiU.  4, 
c  76,  requires  the  accounts  to  be  submitted  to  the 
board  of  guardians,  and  audited  once  in  every  quarter; 
and  by  section  55,  a  register  is  required  to  be  kept  of 
the  names  of  all  persons  receiving  relief,  both  in  and 
out  of  the  workhouse. 

Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — The  question  in  this  case  is,  whether  the 
examination  was  prim&  fade  sufficient  to  shew  that  the 
pttuper  and  her  family  were,  at  the  time  of  making  the 
order,  settled  in  the  parish  of  "Woobum.  It  appears, 
by  the  case,  that  both  these  parishes  were  in  one  union. 
The  deceased  husband  of  the  pauper  was  resident  in 

(a)  Ante,  Vol.  1,  p.  676.  (6)  2  Q.  B.  R.  331. 
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1847.  Little  Marlow,  and  )ie  being  very  ill,  his  wife  went  to 
Thk  Qubbn  Woobum,  and  applied  to  Kingston,  a  relieving  officer 
iDhabiunta  of  ^^  ^^^  union,  when  he  was  paying  the  Wooburn  poor 
LiTTLB  there,  for  relief.  He  gave  her  relief,  in  order  to  save 
her  coming  from  Little  Marlow,  and  told  her  she  might 
for  the  future  receive  her  relief  from  him  in  Little 
Marlow,  when  he  was  in  the  course  of  paying  the  pau- 
pers of  that  parish  there.  This  he  accordingly  did  iintfl 
the  husband  died^  and  subsequently  for  a  period  of  more 
than  a  year.  Kingston  stated,  in  addition^  that  he  had 
charged  the  relief  to  the  parish  of  Wooburn  until  within 
the  last  twelve  months,  when  the  board  of  guardiang 
ordered  him  to  charge  it  to  Little  Marlow,  which  he 
had  accordingly  done,  but  had  not  given  the  overseers 
of  Little  Marlow  any  notice  of  the  charge..  The  point 
raised  on  the  statement  is,  whether  there  is  any  primi 
facie  evidence  of  relief  given  by  the  parish  of  Woobuin. 
It  was  given  by  the  hands  of  Kingston,  the  reUeviog 
officer ;  and  if  he  was  the  agent  of  the  parish^  acting 
within  the  scope  of  his  authority,  or  if  the^  fact  was 
brought  to  the  knowledge  of  the  overseers  of  Woobom, 
and  submitted  to  by  them,  .it  must  be  taken  as  givea 
by  Wooburn.  If  neither  of  these  suppositions  are  sus- 
tainable, then  Wooburn  cannot  be  affected.  The  objeo- 
tion  was  raised  on  the  examination,  and  the  admissibiUtj 
of  any  part  of  the  evidence  was  of  course  a  question  at 
sessions.  We  cannot,  therefore,  take  notice  of  any  charge 
on  the  one  parish  or  on  the  other  which  the  relieving 
officer  might  have  made  in  his  books,  for  they  were  not 
produced ;  nor,  if  they  had  been,  is  there  any  statement 
of  their  having  been  shewn  or  brought  to  the  cognisance 
of  the  overseers  of  Wooburn  parish ;  nor  is  there  any 
reasonable  presumption  that  they  would  be  present  at 
or  know  anything  about  the  payment,  so  as  from  thence 
to  draw  any  inference  against  the  parish  as  an  admia- 
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flion  of  the  settlement.  The  evidence,  therefore,  if  any, 
would  arise  from  the  act  of  Kingston  binding  the  parish, 
as  of  an  agent  acting  within  the  scope  of  his  authority ; 
and  it  may  be,  the  relieving  officer  is  so  appointed,  or 
has  such  communication  with  the  guardians  or  over^ 
seers  in  the  parish,  as  that  an  agency  of  this  sort  might 
fairly  be  inferred  Nothing  appears  in  the  case  but  the 
simple  fact  of  the  relieving  officer  administering  relief, 
and  all  we  gather  from  the  statute  4  &  5  Will.  4,  c.  76, 
is,  that  the  relief  of  the  poor  in  a  union  is  adminis- 
tered by  tiie  board  of  guardians ;  from  which  the  na- 
tural inference  is,  that  the  relieving  officer  is  their  ser- 
vant In  the  same  way,  the  guardians  represent  the 
parish  at  the  board,  and  certainly  ought  to  be  aware 
of  it ;  but  in  the  present  statement  this  is  left  far  too 
uncertain  to  be  made  ground  of  affe<iting  the  settle- 
ment This  view  is  in  accordance  with  that  which 
the  Court  took  in  the  case  of  Regina  v.  Bradfard(a), 
on  the  evidence  of  chargeability  afforded  by  a  single 
act  of  relief  administered  by  the  relieving  officer.  We 
think,  therefore,  the  sessions  were  right  in  their  con- 
clusion, and,  therefore,  that  this  rule  ought  to  be  dis- 
diarged. 

Order  of  sessions  confirmed. 


581 
1847. 

Thb  Qubbn 

V. 

Inhabitant!  of 

Little 

Ma&low. 


(a)  Ante,  p.  390. 


VOL.  n. 
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1847. 

Febrwury  8*A.       Thb  Queen  r.  The  Inhabitants    of  Upton  St. 

Leonabd'a. 

Where  the  J-N  MtchaelmaB  Term  last,  PathUy  obtained  rales  nii!, 
fgnoredVbiU  caUing  upon  the  inhabitants  of  the  parishes  of  Upton 
of  indictment      ^^  Leonard's  and  Barn  wood,  in  the  county  of  Gionces- 

against  a  panab  ^     ^         ^  "^      ^ 

for  non.re|Mir  ter,  to  shew  cause  whj  a  criiuiiial  information  riioiild 

aome  of  the  '  not  be  filed  against  each  of  those  parishes  for  certam 

landowDefiiB  nuisaiices,   for  not  repairing  certain  faighwqrs  within 

the  parish,  and  those  parishes.     The  highway  out  of  repair  was  the 

the  diacaaiton  middle  part  of  the  road  communicating  between  the  two 

t'Se'^biu'i^d  viUages,  and  ky  part  in  one  parish  and   part  in  the 

be  found,  the       ^^^ier. 
Court  irranted 

a  criminal  in-  It  appeared  on  affidavits  in  support  of  the  rule,  that  m 
against  the  June  last,  at  the  instance  of  a  person  who  was  the  owner 
^e parishfor  ^^^  ocoupier  of  considerable  landed  properly  m  the 
2  dkrh'^h        parishes  of  Upton  St  Leonard's  and  Bamwood,  iqipli- 

cation  was  made  to  the  magistrates  for  an  order  under 
liie  5  &  6  Will.  4,  a  50,  to  repair  the  road  leading  from 
the  parish  of  Upton  St.  Leonaard's  to  the  village  of 
Bamwood.  At  the  meeting  the  surveyors  of  the  re- 
spective parishes  attended,  and  denied  their  liability  to 
repair  the  road  in  question.  The  case  was  postponed 
till  the  return  of  Mr.  Walters,  a  magistrate  and  lai^e 
landowner  in  the  parish  of  Barn  wood,  and  till  the  deter- 
mination of  each  parish  had  been  ascertained.  On  the 
1st  of  July,  the  attorney  for  the  prosecution  wrote  to 
the  surveyor  of  Upton  St.  Leonard's,  making  a  proposal, 
either  that  a  case  should  be  drawn  up  and  submitted  for 
the  opinion  of  counsel,  or  that  it  should  be  referred  to 
two  competent  persons  to  decide  the  matter.  Mr. 
Walters  said,  he  thought  that  it  would  be  better  that  the 
case  should  be  decided  by  the  Court  on  an  indictment, 
and,  therefore,  the  proposed  reference  was  rejected.  An 
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order  of  jmticQs  at  specitd  sesskms,  signed  by  C.  B.         1847. 
Hunty  and  V.  Guise,  Esquires,  was  accordingly  made,     xhb  Qusrk 

m 

that  bills  of  indictment  should  be  preferred  before  the    inbu^jft^^nt,  ^f 
sraod  jury  at  the  next  assizes  for  the  county  of  Glou-     Ufton  St. 
oerter.    Bilk  wer*  accordingly  preferred  on  tie  8th  of    ^'■'"'^'  '' 
August ;  seven  witnesses  for  the  prosecution  were  in 
attendance,  and  were  called  before  the  grand  jury,  who 
Ignored  both  the  bills.     The  above-named  Mr.  Hunt, 
and  Mr.  Walters,  landowners  in  both  these  parishee^ 
were  on  the  grand  jury ;  and  it  appeai*ed  from  the  affida- 
vits of  the  witnesses  examined  before  them,  that  they 
both  took  an  active  part  in  opposing  the  finding  of  the 
bills,  and  that  Mr.  Walters,  addressing  the  foreman, 
said  that  the  road  was  perfectly  useless.     The  road  in 
question  was  admitted  to  be  out  of  repair. 

In  answer  to  this,  Mr.  Hunt  and  Mr.  Walters  made 
affidavits,  stating  that  they  did  not  take  any  active  part 
in  opposing  the  finding  of  the  said  bills,  and  that  the 
only  part  they  took  was  in  the  capacity  qf  jurymen,  in 
putting  such  questions  to  the  witnesses  as  would  elicit 
the  truth,  and  that  they  believed  Uie  bills  were  ignored 
solely  in  consequence  of  the  insufficiency  of  the  evidence. 
An  affidavit  was  also  made  by  the  foreman  and  another 
member  of  the  grand  j.ury,  stating  that  Mr.  Hunt  and 
Mr.  Walters  did  not  take  eny  further  part  in  the  pro- 
ceedings on  the  ^d  bills  than  the  part  usually  taken  by 
grand  jurors  in  examining  witnesses,  and  that  they  did 
not  attempt  in  imy  way  to  4)ias  or  influence  the  other 
members  of  the  grand  jury,  and  that  they  believed  the 
grand  jury  were  guided  in  their  deternaination  solely  by 
the  evidence  produced.  It  was  stated,  also,  that  all 
the  witnesses  on  the  back  of  the  bills  were  called,  and 
such  as  appeared  were  examined.  The  road  was  said  to 
have  been  made  under  an  inclosure  act,  and  that  the 
owners  of  the  adjoining  land  were  liable  to  repair.   Two 

br2 
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^^1B47^      persons  also  made  affidavit  that  they  did  not  beHeve  the 
Thb  Uubbn    road  in  question  to  be  a  public  highway  for  carriages. 

lnhia>itaiiti  of 

Uwow  St.  Whateley  and  Rickards  shewed  cause. — ^In  Bac.  Abn, 
"Highway,"  G.,it  is  said,  "the  Court  will  never  give 
leave  to  file  an  information  for  not  repairing  a  highway, 
unless  it  appear  that  the  grand  jury  have  been  guilty  of 
gross  misbehaviour  in  not  finding  the  bill;  and  ihey 
refuse  it  for  this  reason,  that  the  fine  set  on  conviction 
upon  an  information  cannot  be  expended  in  the  repair 
of  the  highway ;  whereas  on  an  indictment  it  is  always 
so  expended."  The  cases  of  Rex  v.  Steyning  (a),  and 
5ftr  v.  Chedinfold  (J),  are  there  referred  to.  In  Rex  v. 
Welsbom{c)y  the  grand  jury  had  refused  to  find  a  bOl. 
And  in  Rex  v.  Green  (d),  information  for  a  nuisance  in 
obstructing  a  bridge  was  refused ;  but  the  Court  said,  that 
if  a  bill  had  been  preferred  before  the  grand  jury,  and 
the  nuisance  proved,  and  the  jury  had,  notwithstanding, 
refused  to  find  the  bill,  that  might  have  been  an  induce- 
ment to  the  Court  to  grant  this  motion.  In  this  case 
the  grand  jury  do  not  refuse  to  find  the  nuisance  ;  they 
say  that  it  was  not  proved.  Any  misconduct  on  the 
part  of  the  jury  is  negatived  by  the  affidavits.  TUs, 
therefore,  is  not  a  case  for  the  Court  to  interfere  by 
granting  a  criminal  information,  where  it  is  denied  that 
the  road  is  a  public  carriage-way,  and  where  the  prose- 
cutor may  still  resort  to  his  remedy  by  indictment, 
either  at  the  assizes  or  the  quarter  sessions. 

Pashky,  contra. — The 'statute  4  &  5  W.  &  M.  c. 
18,  was  passed  to  restrain  the  right  of  filing  informa- 
tions, unless  done  by  leave  of  the  Court ;  but  that 
statute  was  never  intended  to  oust  the  subject  of  this 


(a)  Sayer,  92.  (c)  1  Seas.  Ca.  108. 

(h)  Ca.  temp.  Hardw.  169.  (d)  I  Ld.  Keny.  279, 
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common-law  remedy  by  information.  Since  that  statute  1847. 
passed,  the  Court  has  granted  informations  against  in*  t»  Qubxit 
habitants  of  parishes  and  parish  oflBcers,  as  well  as  1^1,^^4,01 
against  juvtioes  of  the  peace :  Bex  v.  Wyml{a\  Bex  v.  VT^^  ^* 
SynumJU(b\  and Bex\.  Jo^ffe(c):  and  inKelyng,  p.  5, 
there  is  a  resolution  of  the  Judges^  that  where  the  inha- 
bitants of  a  township  neglect  to  make  hue  and  cry  after 
felonsy  an  information  may  be  filed  against  the  township 
for  the  escape.  In  Bex  v.  Essex  (d)^  the  Court  granted 
an  information  for  the  non-repair  of  a  bridge;  and 
about  twelve  years  ago,  a  rule  was  made  absolute  for 
an  infonnation  against  the  inhabitants  of' the  coimty  of 
Buckingham  {e),  for  not  repairing  a  county  bridge, 
where  the  grand  jury  had  once  thrown  out  a  bill  of 
indictment  against  the  county  for  such  non-repair. 
This  road  is  admitted  to  be  out  of  repair;  and  it  appears^ 
on  affidavit^  that  two  large  landowners  in  these  parishes 
were  upon  the  grand  jury,  and  took  an  active  part  in 
opposing  the  finding  of  the  bills ;  and  one  of  them  said 
that  the  road  was  perfectly  useless :  Mr.  Hunt  being 
one  of  the  magistrates  who  signed  the  order,  that  bills 
of  indictment  should  be  preferred;  and  Mr.  Walters 
beij^i^  the  person  who  rejected  the  proposal  to  refer  the 
matter  to  the  opinion  of  a  barrister,  and  said,  that  the 
matter  had  better  be  decided  by  the  Court  on  indict- 
ment. These  statements  are  only  denied  by  a  general 
assertion,  that  these  persons  did  not  take  any  active  part 
in  the  proceedings  more  than  grand  jurymen  were  ac- 
customed to  do.  There  is,  therefore,  dear  misconduct 
shewn  on  the  part  of  the  grand  jury,  so  as  to  bring 
this  within  the  cases  of  Bex  v.  Steyntng  (f),  and  Bex  v. 
Chedt^fold  (^).     It  is  immaterial  whether  the  conduct 

a)  2  Mod.  66,  n.  («)  Not  reported. 

(b)  Ca.  temp.  Hardw.  240.  (/)  Sayer,  92. 

(e)  Cited  in  1  East,  154.  (y)  Ca.  temp.  Hardw.  159. 
(d)  Sir  T.  Baym.  384. 
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1847.  of  Mr.  Walters  was  sufficient  to  influence  the  jury  in 
Tac  QuBBir  their  determination.  It  is  sufficient  to  vitiate  their  pnw 
Inhabrtanto  of  <^^ii^s  if  a  party  thus  interested  has  interfered,  and 
Uptox  St.  taken  a  part  in  the  deliberations  of  the  grand  jury. 
Regina  v.  The  Jtutices  of  Hertfordshire  (a).  The  sog* 
gestion,  that  the  fine  to  be  enforced  on  the  inhabitantSy 
if  found  guilty  on  the  information,  could  not  be  ex- 
pended in  repairing  the  highway,  is  sufficiently  answered 
by  a  reference  to  the  Highway  Act,  5  &  6  Will.  4,  c»  50, 
s.  96,  "  That  no  fine^  issue,  penalty,  or  forfeiture  for 
not  repairing  the  same  shall  hereafter  be  returned  into 
the  Court  of  Exchequer,  but  shall  be  applied  towards 
the  repair  and  amendment  of  such  highway."  These 
words  dearly  include  the  case  of  a  proeecution  by  in- 
formation. If,  on  facts  like  these,  the  party  aggrieved 
is  not  allowed  to  file  an  information,  the  Court  will  in 
effect  wholly  deprive  the  subject  of  the  benefit  of  thb 
ancient  and  well-established  mode  ci  procedure^ 

Cur.  adv.  vult 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  <^ 
the  Court. — This  was  an  fq)pli(»tion  of  a  peculiar  kind. 
A  road  indictment  having  been  ignored  by  the  grand 
jury,  the  prosecutor  asked  leave  of  this  Court  to  file  a 
criminal  information  agfunst  the  inhabitants  of  the  two 
parishes  in  which  the  rood  lay.  The  affidavit  produced 
by  him  stated  that  two  gentlemen,  possessing  landed  pro- 
perty m  the  parishes,  attended  on  the  grand  jury,  and 
took  an  active  part  towards  throwing  out  the  bill ;  and  a 
witness  who  came  before  them  said,  that  he  heard  one 
of  these  gentlemen  inform  his  brother  grand  jurors  diat 
the  road  was  useless.  Before  the  assi^M^  the  same 
gentleman  had  been  applied  to,  as  a  magistrate,  on  the 
propriety  of  presenting  the  road  as  being  out  of  repair ; 

(a)  Ante,  VoL  1,  p.  470;  6  Q»&  tt.  7C3. 
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and  he  had  discountenanced  a  proposal  to  refer  the 
question  of  liability  to  a  barrister,  on  the  ground  that 
it  was  much  fitter  for  the  decision  of  a  Judge.  None 
.of  these  facts  are  denied;  but  these  two  gentlemen 
swear,  in  the  same  very  generaljterms,  that  they  took 
no  undue  part  in  the  proceeding ;  and  the  foreman  and 
another  meinber  oi*  the  grand  jury  state,  in  their  affi- 
davit, that  the  two  gentlemen  did  nothing  unusual  on 
thai  iVteasion* 

No^,  the  bona  fides  of  the  proceeding  against  the 
parishes  is  undoubted,  and  there  b  a  strong  case  as  to 
the  road  being  a  highway,  and  the  parishes  liable. 
This  case  is  one  which  the  prosecutor  had  a  right  to 
bring  before  a  jury  for  decision ;  and  we  are  of  opinion 
that  be  has  been  improperly  obstructed  in  the  exercise 
of  that  right.  We  do  not  impute  any  improper  mo- 
tives to  those  who  interfered  in  the  manner  described, 
nor  express  any  opinion  on  the  merits  of  the  case,  which 
may  possibly  receive  an  answer;  but  we  think  the  con- 
nexion of  these  gentlemen  with  the  parishes  indicted 
ought  to  have  prevented  them  from  takii^  any  part  in 
the  discussion  in  the  grand  jury-room,  whether  the  bill 
riiottld  be  found  by  the  grand  jury  or  not.  That  state- 
ment of  the  inutility  of  the  road,  althovgh  it  would  be 
irrelevant,  was  not  unlikely  to  influence  the  grand  jury  in 
their  decision.  No  imputation  whatever  is  cast  on  that 
body  at  large ;  but  two  or  three  members  of  it,  whose 
affidavits  are  produced,  state  no  moreithan  that  they  in- 
dividuaUy  were  not  aware  of  any  peculiar  activity  in  the 
parties  whose  conduct  is  called  in  question.  The  circum- 
stances appear  to  uit  to  be  so  irregular,  and  so  incon- 
ststont  with  the  due  administration  of  justice,  that  this 
Court  is  bounds  in  the  exercise  of  its  controlling  power, 
to  place  the  matteif  in  a  proper  train  for  impartial  inves* 
tigatioB.    The  ride  accordingly  must  be  made  absolute. 

Bde  absolute^ 


1847. 
Tbb  Qvibn 

V, 

Inhabitants  of 
Upton  St. 
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1847. 


FA.  lOM. 


The  ezunina- 
tioDB  on  which 
an  order  of  re- 
moTal  was 
made,  stated  a 
settlement  bj 
apprentioeship, 
and  secondary 
eridenoe  of  the 
indentore, 
which  was  lost, 
bj  an  extract 
from  the  regis- 
ter of  pariah 
.  apprentices, 
kept  under  the 
42  Geo.  3, 
c.  46,  which 
contained  an 
entry  of  two 
Jostioes  assent- 
ing to  the  bind- 
ing.   At  the 
trial  of  an  ap* 
peal  against  the 
order,  the  ses- 
sions found 
that  the  exam- 
inations were 
insufficient,  as, 
though  it  ap- 
peared from 
them  that  the 
justices  had 
allowed,  by 
signing  and 
sMling,  an  in- 
denture, which 
indenture  re- 
cited an  order 
for  binding 
under  the  56 
Geo.  3,  c.  139, 
there  was  no 
sufficient  legal 
evidence  in 
them  of  a 
parish  appren- 
ticeship:— 
HM,  that  the 
sessions  were 
right. 


Thb  Queen  t;.  The  Inhabitants  of  East  Stonehouse. 

vJN  appeal  against  an  order  of  two  justices  for  the 
removal  of  Maria  Johns,  wife  of  William  Johns,  alias 
William  Smith,  and  her  four  children,  from  the  pariah 
of  East  Stoneham,  in  the  county  of  Devon,  to  the  parish 
of  Milverton,  in  the  county  of  Somerset,  the  sessions 
quashed  the  order,  subject  to  the  opinion  of  tjiis  Court 
on  the  following  case: — 

The  examinations,  which  purported  to  set  up  a  settle- 
ment by  apprenticeship  of  William  Johns  in  the  appel- 
lant parish,  shewed,  in  the  opinion  of  the  sessions,  suf- 
ficient search  for  the  indenture  of  apprenticeship,  so 
that  its  loss  might  be  presumed,  and  secondary  evidence 
of  the  binding  given ;  and  the  examinations,  so  far  as 
they  are  material  to  the  point  in  this  case,  were  as 
follows:  — 

William  Johns  said : — ^'  I  resided  with  my  mother, 
Thomasine  Johns,  until  I  was  about  ten  or  eleven  years 
of  age,  when  I  was  bound  out  as  a  parish  apprentice 
by  the  parish  officers  of  Chipstable,  in  the  county  of 
Somerset,  to  Robert  Besley,  a  farmer,  residing  in  the 
parish  of  Milverton,  in  the  sud  county,  to  serve  him 
until  I  attained  the  age  of  twenty-one  years." 

Charles  Surrage  said: — '^  I  am  one  of  the  overseen 
of  the  poor  of  the  parish  of  Chipstable,  in  the  oounty 
of  Somerset  I  produce  a^book,  being  a  raster  of  the 
poor  children  bound  apprentice  since  the  1st  day  of 
June,  1802,  by  the  overseers  jof  the  poor  of  the  paridi 
of  Chipstable.  At  No.  29  of  the  said  book  is  the  re- 
cord, under  date  of  the  7  th  day  of  April,  1823,  of  the 
binding  out  one  William  Smith,  a  nude,  aged  ten  years, 
described  as  a  bastard  child  of  Thomasine  Vkary  and 
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William  Smith,  the  mother  reaiUng  at  Chipatable,  to 
Kobert  Besleyi  a  &rmer  reaiding  at  Milvertoiif  until  he 
attained  the  age  of  tventy-oae  yesre.  The  names  of 
the  overseers,  parties  to  the  sud  indenture,  were  John 
DxveyB  and  Junee  Rogers ;  the  magistrates  asseuting 
to  the  binding,  and  whose  names  ate  affixed,  signed  hy 
themselves,  are  John  Halliday,  If.  St  Aubyn. 

The  following  was  the  extract  from  the  r^^ter-book 
|»oduoed  hy  Charles  Surrage,  and  sent  to  the  appellants 
with,  and  forming  part  of  the  examinations: — 
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Thomuine  Vicaiy  sud; — "  M7  maiden  name  was 
Johns.  Preriouely  to  my  marriage  -mtia  my  present 
husband,  I  had  an  illegitimate  child,  called  William 
Johns.  In  the  year  1833  be  was  bound  as  parish  ap- 
jnentice,  by  the  name  of  William  Smith,  the  name  of 
hie  father,  by  the  parish  offioers  of  Clupstable,  to  Mr. 
fiobert  Bealey,  a  farmer  residing  at  Hurstone  Farm,  in 
the  parish  of  Milvertoo." 


The  following  was  the  material  ground  oftpptal: — 
"  That  tbe  examinations  wbereoo    llw  otdir  waf 
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1847.         made  are  bad,  because  they  contain  ineufficient,  ^^g4 

Trb  Quhsx    ftnd  inadmisstble  evidence  of  the  apprentieeship  thereia 

Inbabitaiitt  of   i^^i^tioned,  and  also  of  the  relief  therein  stated  to  hK9% 

^    B^*^         been  iriven  to  the  said  Maria  Johns.     And  the  ezamin- 

ations  are  also  bad,  because  they  feil  and  omit  to  shew, 

by  sufficient  statement  of  fact^  and  by  proper  and  legal 

evidence  of  such  facts,  the  place  of  legal  settlement  of 

the  said  Maria  Jc^ns  and  her  children  to  have  been  in 

our  parish  of  Milverton  at  the  tame  when  the  order  was 

made,  and  even  fail  to  shew  that  either  the  said  Maris 

Johns  or  her  said   husband  ever  acquired  or  had  a 

settlement  in  oar  parish  of  Milverton.^ 

Upon  this,  the  appellants  objected  that  the  eziuninar 
tions  were  insufficient,  inasmuch  as  William  Johns  was 
stated  to  be  a  parish  apprentice,  and  it  did  not  appear,  on 
the  face  of  the  exammation,  that  any  order  of  jusdces  had 
been  made  declaring  the  said  Robert  Bealey  to  be  a  fit 
person  to  whom  he  might  properly  be  bound  apprentice, 
nor  that  any  order  was  made  by  the  justices  that  the 
overseers  of  Chi^istable  should  be  at  liberty  to  bind  him 
apprentice  accoHingly ;  nor  (supposing  such  an  oider 
to  have  been  duly  made)  that  the  justices  making  such 
order  signed  their  allowance  of  the  indenture,  accord-' 
ing  to  the  directions  of  the  statute  56  Geo.  3,  c.  139. 

The  sessions  were  of  opinion  that  the  examinations 
did  not  contain  sufficient  legal  evidence  of  a  parish 
apprenticeship,  inasmuch  as  it  did  not  appear,  on  the 
face  of  them,  thatany  such  order  had  been  made,  dthovgh 
they  were  of  opinion  that  it  did  appear  from  them  that 
the  justices  had  allowed,  by  signing  and  sealiiig,  an 
indenture,  which  indenture  recited  an  order;  there  b^ng 
at  the  same  time  no  other  evidence  that  an  order  ever 
was  made:  and  thereupon  quashed  the  order  of 
removal. 

The  question  for  the  o{Mnion  of  this  Court  is,  whether 
safficie&t  l^al.  eirideiioe  of  i^  pamb  apprmtieeshqp 
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iq>peared  in  the  above  examinations.     If  so^'  then  the      ^  ^^7. 

(Nrder  of  removal  is  to  be  confirmed^  and  the  order  of  thb  Quibk 

sessiona  to  hfi  qvaehed ;  if  not,  then  the  order  of  sessions  laiub^tt  of 

is  to  be  confirmed.  -.    ^^'^ 

GreentDOod  and  Row^y  in  support  of  the  order  of  ses^ 
sions  (ay  The  indenture  having  been  lost,  there  was  no 
evidence  of  its  contents  beyond  what  is  set  out  in  the 
roister,  and,  therefore,  no  proof  of  the  order  by  two 
justices  to  bind,  or  of  their  allowance  of  the  indenture. 
The  register  could  state  nothing  about  the  order,  being 
framed  under  the  42  Oea  3,  c.  46,  fourteen  years  before 
the  order  and  allowance  were  necessary.  The  66  Gea 
3,  o.  139,  made  such  order  essential,  but  of  the  existence 
of  an  order  there  was  oo  evidence*  In  Rex  v.  Baw^ 
hergh  (b)  the  Court  held  that  this  statute  is  compulBory, 
and  that  an  indenture  which  omitted  the  date  of  the 
order  was  void.  The  presumption  omnia  ritd  esse  acta 
only  arises  where  jurisdiction  is  shewn.  [CMeridgef  J. — 
The  overseers  get  their  power  to  bind  under  the  43 
Elis.,  the  subsequent  act  only  says  that  no  settlement 
sliaU  be  gained.]  They  cannot  bind  unkss  the  order 
exists,  and  it  must  be  recited.  Then  there  is  no  evi- 
dence that  .the  justices  who  ordered  were  the  same  as 
thoee  who  allowed.  In  Regina  v.  Aihbwion{c\  which 
involved  this  objection,  there  was  distinct  proof  of  a 
legal  order.  [Coleridge^  J. — The  ground  of  the  jHre- 
sumption  there  was,  that  as  the  statute  said  they  must 
be,  the  Court  concluded  they  were  did  came.]  Regina 
V.  Chiswick  ((/),  went  farther  than  this  case,  for  the 
effect  of  that  is,  that  the  order  and  allowance  must  be 
proved,  and  that  the  recital  of  them  in  the  indenture 
was  not  enough.     [^Pattesan,  J. — ^Evidence  of  search  for 

(a)  January   20Ui,    befbre        (5)  2  B.  &  C.  222. 
Lord  Dmrnan^  C.  J.,  PaUaonj        (c)  Ante,  p.  316. 
CUvAb^  and  JVigJUmam,  Js.  [d)  Ante,  Vol  1,  p.  117. 
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the  indenture  does  not  shew  any  search  made  for  the 
original  order,  if  that  be  necessary  tct  prove  the  truth  of 
the  recital.]  It  clearly  would  be  so  against  aU  parties 
but  the  binding  parish,  who  might  be  estopped. 

But  though  the  register  is  made  evidence  of  the  par- 
ticulars specified  in  it,  by  the  42  Geo.  3,  c  46y  s.  3,  it 
can  only  prove  the  assent  of  the  two  justices,  not  their 
order,  nor  a  compliance  with  the  requisites  of  a  subae- 
quent  statute. 


Merivale  and  Cornish,  contii. — The  objection  as  to 
the  search  was  not  taken  at  the  sessions,  and  the  ease 
finds  that  there  was  sufficient  search  £ot  the  indenture 
to  presume  its  loss ;  and  as  in  practice  the  order  is 
on  the  indenture,  which  may  be  inferred  therefore  to 
have  been  the  case  here,  sufficient  search  for  one  would 
be  so  for  the  other.  R^fina  v.  Chi8wick{a)  may 
seem  to  be  in  point ;  but  there  there  was  nothing  but 
the  mere  indenture,  which,  though  by  its  recitals  it 
might  be  evidence  of  the  order,  could  not  be  so  of  the 
allowance  by  the  justices,  which  is  posterior  to  its  execu- 
tion. [CoUridge,  J. — The  register,  imder  the  42  Geo. 
3,  c.  46,  only  proves  the  assent  of  the  justices,  what  evi* 
dence  is  that  of  their  allowance  ?]  The  sessions  received 
it  as  proof  of  both,  as  though  the  justices  had  allowed 
the  indenting  by  signing  and  sealing  it  Where  aduty 
is  to  be  performed  by  a  public  officer,  he  is  to  be  pre- 
sumed to  have  discharged  it  rightly.  Rex  v.  Whutxm  (i). 
That  principle  is  recognised  in  Rex  v.  Wiiney  (c).  They 
cited  also  Rex  v.  Long  Buckby{d)y  Rex  v.  HinekUg{e\ 
Regina  v.  Silketone  (/),  and  Taylor  v.  Clem8on{gy 

Cur.  adv.  vult 


{a)  Ante,  Vol.  1,  p.  117. 
(h)  4  A.  &  E.  607. 
(c)  6  A.  &  K  191. 
(<l)  7  East,  46, 


(tf)  1  B.  &  A.  273. 
(/)  2  Q.  B.  R.  520. 
ig)  Id.  07a 


J 
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Lord  Demman>  C.  J.,  now  delivered  the  judgment  of 
the  Court — The  question  here  was,  whether  the^ezami- 
nation  diflclosed  sufficient  evidence  of  the  binding  of  one 
William  Johns  as  a  parish  apprentice.  He  was  bound, 
if  at  all,  since  the  passing  of  the  56  Geo.  3,  c  139;  it 
was  necessary,  therefore,  to  have  evidence  not  merely 
of  the  execution  of  the  indenture,  but  of  the  order  and 
allowance  by  two  justices,  as  by  the  statute  required, 
and  of  a  reference  to  the  order  in  the  indenture,  which 
the  statute  also  requires;  secondary  evidence  of  this 
was  given  in  the  present  instance,  and  the  admissibility 
of  the  proof  was  relied  on.  The  binding  had  been  by 
Chipstable,  a  third  parish,  into  Milverton,  the  appellant 
parish,  and  the  overseer  of  the  former  parish  produced 
the  regbter  of  binding  by  that  parish,  which  disclosed 
the  particulars  of  the  date,  name,  age,  the  name  of  his 
parents,  their  residence,  the  master  and  his  trade  and 
residence,  and  concluded  with  these  words,  **  Magistrates 
assenting,  (signed  by  themselves),  John  Halliday,  L. 
St  Aubyn." 

It  was  pointed  out  in  argument,  that  this  entry  was 
obviously  made  in  obedience  to  the  42  Geo.  3,  c  46,  which 
requires  a  register  to  be  kept,  and  gives  the  form ;  in 
the  last  column  of  which  the  heading  is,  ''  The  ma^s- 
trates  assenting ;"  and  the  words  under  these  are, ''  To 
be  signed  by  themselves ; "  the  object  of  this  part  of 
the  re^ster  being  to  preserve  a  record  of  the  particular 
justices  by  whom  a  particular  apprentice  was  bound. 
This  entry,  therefore,  in  a  case  where  secondary  evi^ 
denoe  was  admissible,  would,  on  general  principles,  and 
without  reference  to  the  provisions  in  the  third  section 
of  the  statute,  have  been  evidence  of  the  fact,  that 
these  two  justices  had  assented  to  the  binding ;  that  the 
book  had  been  produced  to  them  at  the  time  of  their 
assenting  to  it,  and  that  they  then  signed  their  assent ; 
for  the  entry  purports  to  have  been  made  in  compliance 
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1847.  with  the  reqaiBitione  of  the  statate ;  and,  thereftre,  in 

Tbb  Qvun  the  case  of  public  fuactionariea,  it  would  be  no  mote  than 

lDh.bU.iit.  of  ^  ordinary  preemption  that  they  had  complied  with  it 

East  "Qjj^  jt  Is  now  8ouffht  to  caarry  the  presumption  furdber; 

StONBIIOCSV.  ...  -  i-i. 

and  because  the  justices  appear  to  have  oomplied  with 

the  requisitions  of  one  statute^  it  is  sought  to  be  infemd 

they  must  have  complied  wjith  the  very  special  requisiiiom 

of  another ; — because  proof  was  given  of  their  assenting 

to  the  bindings  reqinred  by  the  statute  of  Elizabetht 

and  of  the  record  of  their  assent^  as  required  by  the 

4ii  Geo.  3,  that  it  is  therefore  to  be  presuQied^  tint 

they  made  the  order  under  their  hands  and  seals  fisr  the 

binding  before  it  took  place;  and  that  the  order  was 

referred  to  in  the  indenture  by  date,  and  the  names  of 

the  two  justices  who  made  the  order ;  and  that  before 

the  ezeouti(On  of  the  in^ei^ture  by  the  parties,  the  sane 

two  juatiees  signed  and  sealed  the  allowanoe  thereof 

Unless  all  these  things  were  done,  no  settlement  was 

gained;  and  the  only  ground  for  presuming  that  all 

this  was  done,  is  by  the  entry  in  the  register  of  the  two 

justices,  assenting  and  signing  their  names*  Of  these  two 

facts,  the  latter  is  quite  without  weight  in  helping  to 

the  inference ;   and  if  all  this  be  inferred  from  the 

former,  it  would  be  carrying  the  presumption  that  all 

things  have  been  rightly  done,  as  required,  much  further 

than  reason  or  authority  warrants. 

The  sessions  have,  indeed,  found  that  there  was  proof 

that  two  justices  had  allowed,  by  signiaig  and  sealing, 

the  indenture;  but  they  say  exp^f«esaly,  that  this  was 

all  the  evidence^  and  upon  the  whole  they  were  of 

opinion  that  there  was  not  sufficient  Ic^  evidence  of 

the  binding  in  question,  and  they  leave  the  questioa 

here  clear  for  our  decision;  and  we  think  that  thgr 

were  right  in  their  condusiou,  that  the  evidence  wa9 

insufficient,  and  that  the  order  of  sessions  should  be 

confirmed. 

Order  of  sessions  confirmed. 
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Ex  parte  The  Overseers  of  Leeds.  Feb,  13th, 

LL  moved  for  a  role  to  shew  cause  why  a  oertio*  An  appellant 
xari  should  not  issue  to  bring  up  an  order  of  sessions  optUm  ofap- 
quashinir  an  order  of  removal,  on  the  srouod  that  the  P^['"^  ^}^tt 

1    --       o  ....  next  practicable 

seanons  had  no  jurifidictiou  to  hear  the  appeal.     The  leitions,  either 
order  of  removal  was  made  oa  the  15th  April,  184fi,  of  the  order  of 
and,  with  the  necessary  documeats,  was  served  on  the  [he  otiMr  doca- 
appellant  parish  on  the  30th.     No  notice  of  appeal  was  ™«"J»  JSTk"^ 
given  for  the  next  sessions,  held  July  7  th,  nor  was  any  wm.4,  c.  76, 
appeal  then  entered.     On  the  18  th  July,  the  paupers  theactnalre. 
were  removed.     In  September,  notice  of  appeal  was  "^^r°'^® 
given,  and  the  appeal  was  heard  at  the  October  sesnons. 
At  the  trial,  it  was  contended'  that  the  appeal  was  too 
late,  because  the  appellant  parish  was  a^^ieved  by  the 
service  of  the  order  and  the  other  documents ;  and  be* 
tweea  the  time  of  the  service  of  the  order,  and  the  first 
day  of  the  July  sessions,  more  than  thirty-five  days  (a), 
allowed  by  the  4  &  5  Will.  4,  c  76,  ss.  79  &  81,  had 
elapsed,  and,  therefore,  that  those  were  the  real  practic- 
able sessions  at  which  the  appeal  ought  to  have  been 
tried.     The  sessions  overruled  the  objection,  and  heard 
the  appeal     A  practice  would  seem  to  be  established 
by  the  cases  of  Bepma  v.  The  Justices  of  Salop  {b),  and 
Megma  v.  The  Justice$  of  the  West  Riding  {c\  that  a 
parish  has  the  option  of  appealing  either  after  the  ser- 
vice of  the  order»  or  after  the  removal  of  the  paupen 
Tbftt  praetice  is  directly  0{^06ed  to  the  spirit  of  tlie 
Poor  Law  Amendment  Act»  the  object  of  which  was 
as  stated  by  Williams,  J.,  in  Regina  v.  The  Justices  of 
Herefordshire  (cf),  to  prevent  the  trouble  and  expense 

» 

(a)  Regina  v.  The  Justices        (c)  Ante,  Vol.1,  p.  445;  2  D. 
of  Lancashire,  4  Q.  B.  R.  910.      &  L.  488. 

{h)  6  Dowl.  28.  {d)  8  Dowl.  688. 
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of  removing  paupers  from  a  remote  part  of  the  oonntiy 
Ex  parte  till  th^  settlement  was  finally  ascertained.  LUUedale^J^ 
^  Lw7.  "^  ^^^^  ^^  /a?^Via  V.  The  Justices  of  Salop  (a),  that  an  ap- 
pellant parish  was  not  aggrieved  till  the  actual  removal 
of  the  paupers,  although  he  says,  in  certain  events  they 
might  be  required  to  pay  costs  and  expenses.  That 
decision  seems  to  be  founded  on  an  incorrect  report  of 
Rex  V.  Norton  (i),  as  appears  by  reference  to  Viner's 
Abr.  Sessions  of  the  Peace,  E.,  343,  where  the  service 
of  the  order  is  mentioned  as  the  grievance.  At  the 
time  that  case  was  decided  there  was  frequently  no 
grievance  till  removal,  because  it  generally  happened 
that  the  order  and  the  pauper  were  brpught  to  the 
appellant  parish  at  the  same  time;  therefore,  the  re- 
moval of  the  pauper  was  the  first  notice  that  the  appel- 
lants then  had.  The  service  of  the  order  with  the 
other  documents  has  since  been  held  by  Wightman^  J., 
in  Regina  v.  The  Jtistices  of  the  West  Riding  (c),  to 
constitute  a  grievance  so  as  to  give  a  right  of  appeal; 
and  an  order  of  removal  is,  in  this  respect,  like  any 
other  order — when  once  it  has  legitimately  come  to  the 
knowledge  of  the  party  for  whom  it  was  intended,  who 
has  reasonable  ground  for  supposing  he  may  be  aggrieved 
by  it,  the  right  of  appeal  commences  from  that  time: 
Rex  V.  Bishop  Weamumth  (d).  In  Rex  v.  T%e  Justices 
of  Pembrokeshire  {e)y  where  the  words  of  the  appeal 
clause  were  very  similar,  the  Court  held  that  the  right 
of  appeal  commenced  from  the  service  of  the  order, 
and  not  from  the  time  when  the  actual  obstruction  of 
the  road  took  place.  As  soon  as  the  appellant  pariah 
received  the  order,  they  became  liable  to  pay  costs,  and 
consequently  were  aggrieved ;  and  a  fresh  right  of  ap- 


(a)  6  Dowl.  28.  &  L.  488. 

(b)  2  Stra.  831.  (d)  6  B.  &  Ad.  942. 

(c)  Ante,  Vol.  1,  p.  446;  2  D.         (e)  2  East,  213. 
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peal  does  not  arise  from  the  act  of  removing  the  pauper.  IB47. 

The  first  is  the  grievance ;  the  other  is  only  the  conse-  Ex  parte 

quence  of  that  grievance.  Sra. 

Cur.  adv.  vult. 

Lord  DENBfAN,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — This  was  an  application  made  on  behalf  of 
the  township  of  Leeds,  for  a  certiorari  to  bring  up  an 
order  of  sessions,  on  the  ground  that  an  appeal  against 
the  order  of  removal  must  be  made  at  the  first  prac- 
ticable sessions  after  the  order  is  made  and  served;  and 
that  an  appeal  at  the  first  practicable  sessions  after  the 
actual  removal  is  too  late.  If  it  be  out  of  time  calcu- 
lating from  the  service  of  the  order,  yet  it  has  been 
the  ordinary  practice,  since  the  case  of  Regina  v.  The 
Justices  of  Salop  (a),  to  consider  the  actual  removal  of 
a  pauper  as  a  grievance  to  be  appealed  against ;  and 
we  have  paused  before  we  granted  a  rule  that  might 
produce,  for  a  time  at  least,  uncertainty  in  the  prac- 
tice. The  motionis  founded  on  the  4  &  5  Will.  4,  c.  76, 
88.  79  and  81 ;  and  a  case  in  the  Bail  Court,  before  Mr. 
Justice  WightmaUy  of  Regina  v.  The  Justices  of  the  West 
Riding  {b)^  is  cited,  in  which  he  considered  that  the 
making  and  serving  of  an  order  of  removal,  with  notice 
of  chargeability  and  copy  of  examinations,  might,  since 
the  passing  of  the  4  &  5  WilL  4,  constitute  a  sujfficient 
ground  to  warrant  an  appeal.  In  coming  to  this  con- 
clusion, there  was  no  intention  to  overrule  the  case  of 
Regina  v.  The  Justices  of  Salop  (a),  as  to  the  point  de- 
termined in  it^  that  the  appellant  may  treat  the  actual 
removal  as  a  grievance  to  be  appealed  against;  but 
Mr.  Justice  Wightman  considered  that  the  appellant 
might,  if  he  pleased,  treat  either  the  order  of  removal, 
with  service  of  notice  of  chargeability  and  copy  of 

(a)  6  Dowl.  28.  {h)  Ante,  Vol.  1,  p.  445;  2  D.  &  L.  488. 

VOL.  n.  8  8  N.  8.  C. 
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1847.  the  examihatioii,  or  the  actual  removal  of  the  paaper, 
Ez  parte  ^  ^^^  grievance  to  be  appealed  against,  and  that  no 
^  Lbbd"  ^  practical  inconvenience  can  arise  fiwn  giving  the  appel- 
lant  such  an  option,  but  rather  the  contrary;  and  in 
this  view  of  the  case  we  concur.  And  though  it  is 
contended  that  Mr.  Justice  Littledalef  in  the  case  of 
Reffina  v.  The  Justices  of  Sdbp  (a),  not  only  considered 
that  the  actual  removal  may^  be  treated  as  a  grievance, 
but  that  the  service  of  the  order,  with  notice  of  chai]ge- 
ability  and  copy  of  examination,  does  not  constitute 
a  grievance  which  can  be  the  subject  of  appeal ;  and  that, 
on  that  latter  point,  his  judgment  is  at  variance  with  the 
(MBBof  Beffina  v.  The  Justices  of&je  fFestBidinff(b);  we 
are  disposed  to  think  that  those  decisions  are  not  in- 
consistent on  the  point  in  question,  and  that  the  appel- 
lants may  treat  either  the  order  of  removal,  witii  service 
df  notice  of  chargeability  and  copy  of  examination,  as  a 
grievance  agunst  which  he  may  appeal,  as  was  held  in 
the  later  case^  or  treat  the  actual  removal  of  a  pauper 
as  the  grievance,  as  held  by  Mr.  Justice  Littledak: 
and  this  view  of  the  case  is  in  accordance  with  the  view 
of  Mr.  Justice  Pattesany  in  the  case  of  Regina  ▼.  The 
Justices  of  Middlesex  (c).  We,  therefore,  think  it  de- 
sirable to  declare  immediately,  that  we  entertain  no 
doubt  on  this  subject,  and  that  the  practice  which  has 
long  prevailed  is  to  continue ;  and,  of  course,  therefore 
there  will  be  no  rule  granted  in  this  case* 

Rule  refused. 

(a)  6  Dowl.  28.  {h)  Ante,  Vol.  1,  p.  445;  2  D.  &  L.  48a 

{t)  9  Dowl.  163. 
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The  Queen  v,  Westbrook  and  Others.  ^^'  26M. 

1  HE  appellants  are  brickmakers  by  trade;  and  for  the  Where  land 

,  ,  containing 

purpose  of  carrying  on  that  trade  they  occupy  various  brick-earth  is 
plots  of  land  in  the  parish  of  Heston,  in  the  county  of  purpose  of 
Middlesex,  amounting  altc^ether  to  123a.  2r.  36p.  or  Sjf^"^^"; 
thereabouts.     They  were  rated  by  the  rate  or  assess-  ing  the  lessor 
ment  appealed  against,  in  respect  of  their  occtipation  of  per  acre  for 
such  land,  at  several  sums,  amounting  in  the  whole  to  ^  aroySy 
the  sum  of  1 1 7£  7s.  Id.,  that  rate  being  laid  at  the  sum  of  o'^ »  ^^^d  sum 

°  per  thousand 

Is.  SiL  in  the  pound  on  the  amount  of  what  the  respond-  for  all  the 
ente  contended  was  the  right  estimate  of  the  annual  the  proper  ori- 
value  to  let  of  the  land  in  question.     The  only  dispute  J^^j^m  for^^ 
between  the  parties  at  the  quarter  sessions  was  as  to  the  estimating  the 

/•I  11.  /.     1  .  1     1  rateable  value 

amount  oi  the  annual  value  m  respect  of  which  the  rate  of  such  land  is, 
ought  to  be  laid^on  each  of  the  appellants.     The  ses-  ionsSeration 
sions  confirmed  the  rate,  subject  to  a  case.  ?**  purposes 

•^  ^      ^  to  which  such 

The  appellants  were  all  rated  on  the  same  principle,  land  is  to  be 
and  it  will  be  sufficient  to  consider  the  rating  of  Edward  the  privileges 
Westbrook,  in  respect  of  his  occupation  of  10a.  1r.  32p.  ^J^'ia  en^oTby 
of  land,  rated  on  the  rateable  value  of  1591  10*.,  at  the  reason  of  his 

occupauon), 

sum  of  11/.  19*.  Sd.     All  the  other  ratings  will  be  the  sum  which 
right  if  the  one  so  laid  on  Edward  Westbrook  be  right,  year  to  year 
and  if  that  be  wrong  all  the  others  will  be  proportion-  b^^JJ^^*  ^^ 

ally  wrong*  give,  after  mak- 

ing the  deduc- 
tions specified  in  the  6  &  7  Will.  A,  c.  96. 
The  royalty  is  to  be  considered  in  the  nature  of  rent,  and  must  be  taken  into  account  in 
estimating  the  amount  which  a  tenant  would  give. 

VOL.  n.  T  T  N.  S.  C. 
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1847.  Edward  Westbrook's  assessment  was  calculated  as 

TbTci^K    foUows:— 

Wbstbeook.    Ten  acres  one  rood  and  thirty-two  perches, 

at  46s.  per  acre,  is 23  10   0 

For  four  stools  for  malnng  bricks, 
each  stool  beiog  capable  of 
producing  in  the  year  750,000 
bricks,  at  1^.  6d.  per  thousand, 
being  the  sum  payable  to  the 
landlord  for  each  1000  bricks 
moulded  on  the  ground,  in  ad- 
dition to  the  above  46«.  per  acre  56    5     0 

From  which  is  deducted  10  per 
cent,  as  allowed  by  the  Excise 
for  waste^  spoilage,  &C.   5  12     0 

£50  13  0 
From  this  sum  a  further  deduc- 
tion is  made  of  about  33  per 
cent  for  the  breeze,  ashes,  and 
other  foreign  materials  used  by 
the  brickmakers  with  the  day 
in  making  bricks,  and  for  that 
portion  of  the  land  which  is 
being  dug  out,  viz 16  73     0 

Leaving  a  balance  of  £34  0  0 
per  stool,  which,  being  multiplied  by  four, 
there  being  four  stools  at  work^  amounts  to  136    0   0 

£159  10   0 


In  all  previous  rates  the  appellant  has  been  rated  on 
an  estimated  value  of  about  one-eighth  only  of  the  som 
which  is  inserted  in  the  rate  appealed  against^  such 
former  rates  having  been  laid  with  reference  to  the 
value  of  the  land  for  the  purposes  of  agriculture  to 
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which  it  might  be  applied;   but  in  laying  the  rate         1847. 
appealed  against,  the  respondents  calculated  the  number    xhe  Qubxn 
of  bricks  which,  on  the  land  in  question,  were  capable  of  «'• 

being  made  in  the  manner  hereinbefore  mentioned,  and 
the  result  was  the  large  increase  above  stated  in  the 
amount  of  the  rates. 

In  the  business  of  brickmaking,  the  following  things 
are  necessarily  done :  The  superficial  soil  being  removed, 
the  day,  or  brick-earth,  is  dug  out,  various  foreign  raw 
materials  are  purchased  and  brought  to  the  brickfield  by 
the  brickmaker^  for  instance,  chalk,  breeze,  sand,  ashes, 
and  straw.  Some  of  these  materials  are  always  added 
to  the  day  or  brick-eartL  Sand  and  breeze  are  always 
so  used,  and  in  the  parish  of  Heston  are  obtained  at 
considerable  expense.  The  quantity  of  chalk,  ashes, 
and  breeze  required  to  be  used  depends  on  the  quality 
of  the  day.  Sometimes  the  clay  requires  to  be  washed, 
and  &r  the  purpose  of  washing  it  a  steam-engine  is 
erected  and  used  in  many  cases,  but  does  not  happen  to 
be  so  on  the  fidd  in  question. 

Each  stool  or  frame  at  which  the  bricks  are  moulded 
is  capable  of  making  about  750,000  bricks  in  a  year. 

The  amount  of  capital  required  to  enable  the  brick- 
makers  to  work  each  stool  is  about  £900.  Skill  and 
care  are  required  in  mixing  and  applying  the  several 
materials  above  mentioned,  as  wdl  as  in  making  and 
burning  the  bricks. 

Duty  on  brides  is  payable  on  the  whole  number  once 
moulded,  whatever  may  afterwards  become  of  them,  and 
increases  the  amount  of  capital  required  to  carry  on  the 
trade;  but  an  allowance  of  10  per  cent  is  made  by  the 
Exdse  for  waste,  spoilage,  &c.  Sad  and  short  seasons 
also  render  the  process  of  manu&cture  of  bricks  of  a 
precarious  nature,  and  subjects  the  brickmakers  to  con- 
siderable losses.  The  day  or  brick-earth  obtained  from 
the  appeDant's  fidd  has  never  been  sold  by  the  appellant 

T  T  2 
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1847*        ^^  ^^  unmanufactiired  state^  and  the  only  use  to  which 
'T  Q  he  applies  the  field  or  such  clay  or  brick-earth  has  been 

V.  in  making  bricks  there  with  the  difierent  foreign  ma- 

terials before  mentioned  and  the  clay  or  brick-earth 
obtained  from  the  field.  When  the  day  or  brick-earth 
is  wholly  used  up  in  a  fields  the  surface  soil  is  replaced, 
and  the  field  becomes  generally  available  for  agricultural 
purposes,  but  must  generally,  though  not  always,  be 
considered  as  considerably  deteriorated  by  having  been 
dug  out 

The  above-mentioned  field  has  been  used  in  the  pro- 
duction of  bricks,  with  four  stools  at  work  in  it,  for  six 
years  now  last  past.  During  the  last  year  about  one 
acre  has  been  used  up,  and  about  four  acres  of  the  re- 
maining surface  was  applied  to  no  useful  purpose;  bnt 
part  of  such  remaining  surface,  as  well  as  that  part 
where  the  clay  had  been  removed,  was  and  is  used  as  a 
drying-ground  for  the  bricks  made  during  the  year. 

The  number  of  bricks  actually  made  on  the  field  in 
question  in  the  year  1844  was  2,800,000. 

The  whole  of  the  field  is  calculated  to  have  contsuned 
originally  clay  sufficient  to  make  31,000,000  bricks; 
and  the  part  still  unworked  is  calculated  to  contain  day 
sufficient  to  make  12,000,000  bricks. 

The  following  facts  were  also  found,  with  the  consent 
of  the  parties,  by  the  court  of  quarter  sessions.  It  is 
not  usual  for  any  one  to  rent  a  brickfield  upwards  of  ten 
acres  in  size,  in  Heston  or  any  other  part  of  England, 
for  the  purpose  of  carrying  on  the  business  of  a  brick- 
maker  and  of  using  the  clay  found  in  such  field  in  such 
business,  except  on  lease  for  a  term  of  seven  years  at 
least,  subject  to  its  determination  sooner  in  the  event  of 
such  clay  being  sooner  exhausted.  The  appellants  seve- 
rally hold  under  such  leases,  and  Edward  Westbrook 
holds  the  field  above  mentioned  for  a  term  of  seven  or 
fourteen  years,  or  till  the  earth  is  dug  out,  and  is  liable 
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to  pay  to  his  landlord  £20  per  annuin,  as  rent  certain         ^g^^ 

for  the  same^  being  a  trifle  under  the  sum  of  £2  per 

acre>  without  any  reference  to  the  kind  of  use  which  he 

may  make  of  the  land ;  and  he  is  also  liable,  in  addition    "^"stbrook. 

thereto,  to  pay  his  landlord  a  separate  sum,  called  a 

royalty  or  realty,  of  1*.  6i  for  every  thousand  of  bricks 

moulded  on  such  land  in  any  one  year. 

The  rent  per  acre  for  the  above-mentioned  field  of 
10a.  1b.  32p.,  which,  on  so  taking  a  lease  thereof,  with 
liberty  to  consume  the  soil  and  clay  or  brick-earth, 
(and  without  any  liability  to  pay  any  royalty  in  respect 
of  the  number  of  bricks  made),  any  tenant  would  have 
been  willing  to  pay,  would  have  been  the  sum  of  £10 
per  acre  only.  The  usual  tenant's  rates  and  taxes  pay- 
ablie  in  respect  of  the  same  land  would  amount  to 
1/.  15«.  per  acre. 

The  appellants  contended  that  the  amount  of  rent  per 
acre  which  a  lessee  would  give  as  above  stated,  dimi- 
nished by  the  afore-mentioned  sum  of  1/.  15^.  payable 
for  usual  tenant's  rates  and  taxes,  is  the  highest  sum  on 
which  in  respect  of  yearly  value  the  rate  ought  to  be 
laid. 

The  respondents  contended,  that  the  foregoing  rate 
on  Edward  Westbrook  was  rightly  laid,  and  for  the 
following  reasons : — That  inasmuch  as  it  is  ascertained 
that  a  brickmaker  pays  a  rent  conmiensurate  with  the 
number  of  bricks  made,  such  rent  must  be  considered  as 
the  criterion  of  the  annual  value  of  the  land  while  being 
worked  out  for  bricks;  and  that,  unless  this  mode  of 
rating  was  adopted,  brick  lands  would  not  be  fairly 
rated. 

That  there  is  a  great  objection  to  taking  the  yearly 
value  per  acre ;  first,  on  account  of  the  difficulty  of  as- 
certaining the  depth  and  quality  of  brick-earth  in  such 
case;  secondly,  that  one  brickmaker  might  employ 
twenty  moulders  on  a  single  acre,  and  so  quickly  and. 
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1847.        almost  immediately  consume  the  day^  and  consequently 
The  QuBSN    ^  assessed  to  and  pay  a  rate  for  a  short  period  only, 
^'  whereas  another  individual  holding  the  same  quantity  of 

land,  from  want  of  capital  or  other  causes,  might  employ 
but  few  moulders,  and  thereby  continue  to  be  rated  for 
a  greater  number  of  years,  and  the  prindple  of  rating 
thereby  become  uncertain ;  thirdly,  that  a  great  difficulty 
would  ensue  from  such  mode  of  rating,  from  the  neces- 
sity of  repeated  admeasurements  to  ascertain  the  quan- 
tity of  land  digging  and  manufacturing  into  bricks;  and^ 
lastly,  the  general  uncertainty  that  must  necessarily  at- 
tend the  rating  of  property  buried  beneath  the  snr&ce 
ofthesoiL 

The  respondents  therefore  contend,  that  the  only  just, 
fair,  and  legal  mode  of  rating  tiiis  property  is  to  asoeiv*' 
tain  the  number  of  stools  to  be  worked,  and  then  rating 
upon  tiie  actual  rent  paid  by  tiie  lessee  to  tiie  lessor 
after  all  legal  and  proper  deductions  and  aDowanoea. 
Supposing  this  mode  of  rating  to  be  recognised  by  the 
Court  as  the  proper  one,  the  amount  of  this  rate  is  to 
stand,  unless  deductions  hereinafter  mentioned  are  al* 
lowed. 

The  appellants  contended,  that  the  rate  ought  to  be 
reduced,  and  that  the  land  ought  to  be  rated  at,  and  not 
beyond,  such  annual  value  as  it  would  let  at  for  any 
purposes  of  agriculture  only  to  which  it  might  be  ap- 
plied. It  is  agreed,  that,  as  such  land,  the  annual  value 
per  acre  would  be  2L  6s. 

The  appellants  also  contended,  that,  if  tiiis  thdu*  first 
proposition  could  not  be  maintained,  still  the  principle 
on  which  the  respondents  had  proceeded  was  dearly 
wrong,  for  tiie  following  reasons:-^ 

That,  on  the  facts  before  found  by  the  court  of 
quarter  sessions,  if  the  value  of  the  privilege  conferred 
on  the  occupier,  as  derived  from  the  employment  of  his 
skill,  labour,  and  capital  in  manufacturing  bricks,  be  all 
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taken  into  accoimt»  still  the  rent  per  acre  at  which  the  1847. 
said  field  might  reasonably  be  expected  to  let  from  year  ^^^  Quun 
to  year,  (with  the  privilege  of  taking  the  said  brick* 
earth  as  incident  to  the  demise  of  the  said  field),  free  of 
all  usual  tenant's  rates  and  taxes,  is  the  only  lawful 
criterion  by  which  the  amount  of  rateable  value  can  be 
ascertained;  and  that  the  rate  ought  therefore,  on  the 
facts  above  stated,  to  be  reduced  from  the  sum  of  1592. 
10s,  to  the  sum  of  SSL  lOs. 

The  appellants  also  contended,  that,  even  if  the  re- 
spondents were  right  in  valuing  the  said  occupation  as 
they  had  done,  by  calculating  the  capabilities  of  pro- 
ducing bricks  at  the  several  stools  likely  to  be  employed 
on  the  land,  still  the  land  ought  not  also  to  be  subjected 
to  a  chaise  of  46«.  per  acre,  as  other  lands  are  rated  in 
the  same  parish,  the  said  10 a«,  1r«,  32p.  not  being  em- 
ployed for  agricultural  purposes,  but  being  wholly  used 
in  the  making  of  bricks,  either  in  obtaining  therefrom 
brick-earth,  or  as  a  drying^ound,  or  otherwise  in  the 
production  of  the  very  bricks  on  which  the  estimate  and 
rate  was  made. 

And  the  appellants  also  contended,  that,  even  if  the 
respondents  had  rightly  imposed  the  rate  in  respect  of 
the  said  46«.  per  acre,  and  in  respect  of  the  gross  charge 
on  the  calculation  of  750,000  bricks,  as  capable  of  being 
produced  in  the  year  at  each  stool,  still  the  deductions 
allowed  by  the  respondents  were  erroneous  and  insuffi- 
cient. And  the  appellants  contended,  that  deductions 
ought  to  be  allowed  in  respect  of  the  amount  of  tenant's 
rates  and  taxes,  which  is  Ss.  6d.  in  the  pound  on  the 
rental  or  rateable  value,  and  £45  in  respect  of  interest 
on  the  capital  invested  on  working  such  stools. 

The  court  of  quarter  sessions  overruled  these  objec- 
tions and  claims  of  the  appellants,  and  confirmed  the 
rate,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  several  questions  and  claims  above  stated* 
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1847.  If  the  Court  of  Queen's  Bench  should  be  of  opnion 

The  QuBEN    ^^*  ^^^  respondents'  mode  of  rating  is  correct,  the 
^    V-  order  of  sessions  is  to  be  affirmed,  otherwise  that  cider 

■  Westbrook. 

to  be  quashed,  and  the  rate  to  be  amended,  and  any 
such  other  order  to  be  made  in  the  premises  as  to  the 
Court  of  Queen's  Bench  shall  seem  to  be  just. 


The  Queen  v.  Everest. 

Thfe  QuEBN    Xn  this  case  the  quarter  sessions  for  the  county  of 
Eybbbst.     Kent  had  confirmed  a  poor-rate  subject  to  the  opnion 
of  this  Court. 

Henry  Everest,  the  appellant,  is  the  occupier  of  knd 
in  the  parish  of  Friendsbury,  containing  brick-earth,  on 
which  he  makes  and  burns  bricks.  He  entered  upon 
the  occupation,  and  has  since  continued  to  occupy  tiie 
premises  without  any  formal  renewal  of  the  contract^by 
virtue  of  an  agreement  made  on  the  3rd  July,  1835, 
between  Thompson  Hankey  and  Henry  Everest,  by 
which  T.  H.  agreed  to  let  to  H.  E.  a  certain  jueoe  of 
land  as  a  brickfield  in  the  parish  of  Friendsbuiy,  by 
admeasurement  26  a.,  2r.,  36  p.,  as  well  as  the  cottages 
thereon,  on  which  to  make  and  bum  bricks  for  three 
years  certain  from  Christmas,  1837,  on  the  following 
terms : — To  make  or  pay  for  1,000,000  bricks  at  least 
for  each  year  of  the  above  period,  at  the  rate  of  2«.  Zd, 
per  1000,  and  so  on  for  every  1000  beyond  the  said 
1,000,000,  to  be  considered  and  estimated  by  and  be- 
tween the  parties  thereto,  as  being  the  same  numbers 
as  the  duty  to  the  king  is  actually  paid  for,  such  pay- 
ment to  be  considered  due  and  payable  as  a  rent,  and 
to  be  due  on  the  25th  March  and  29th  September  in 
each  year  during  the  said  term  thereby  granted,  and 
in  each  and  every  year  during  which  the  .said  H.  K 
continues  to  occupy  the  said  brickfield  and  cottages. 
The  said  T.  H.  to  be  at  liberty  to  distrain  the  goods, 
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chattels,  and  effects  there  found,  and  levy  such  arrears  of        1847. 
the  said  payments  or  sums  of  money  as  shall  be  behind     The  Qubsn 
unpaid,  in  like  manner  as  by  law  might  or  could  be      _   ^- 

B  WHS8T* 

done  in  case  such  arrears  were  due  for  rent  of  the  said 
brickfield.  And  after  reciting  that  the  said  H.  E.  was 
desirous  of  occupying,  for  other  purposes  than  brick- 
making,  the  remaining  part  of  the  said  piece  or  parcel  of 
land  called  Brickfield,  containing  by  admeasurement 
18a.,  3b.,  39p.,  it  was  agreed  between  the  said  parties 
thereto  that  the  said  H.  E.  was  to  pay,  in  addition  to  the 
sum  that  may  be  due  and  payable  for  brickmaking,  the 
annual  rent  of  £3  per  acre  upon  nine  acres  of  the  said 
field,  the  said  rent  to  be  payable  on  the  26th  of  March 
and  the  29th  of  September:  all  parochial  rates,  assessed 
taxes,  and  assessments  to  be  paid  by  the  said  H.  E. 

The  appellant  has  occupied  for  the  purpose  of  brick* 
making  the  same  piece  of  land  as  a  brickfield  in  the  said 
agreement  mentioned  for  the  last  fifteen  years.  In  the 
rates  made  for  the  relief  of  the  poor  of  the  parish  of 
Friendsbury  prior  to  the  year  1844,  the  appellant  has 
been  rated  for  the  26  a.,  3r.,  26  p.  on  the  gross  rental  of 
111^  lOs,  lOcf.,  and  on  the  net  rateable  value  of  98il  15«. 

The  making  of  bricks  having  greatly  increased  during 
the  last  ten  years,  a  resolution  was  passed  at  a  vestry, 
held  October,  1844,  that  the  several  brickfields  in  the 
parish  should  be  rated  at  1«.  per  thousand  upon  the 
supposed  number  (500,000)  manufactured  at  each  stool, 
considering  it  the  rental  upon  each  stool.  In  pursuance 
of  this  resolution,  the  rateable  value  of  the  appellant's 
brickfield  was  endeavoured  to  be  ascertained  by  a  cal- 
culation of  the  number  of  bricks  made,  and  the  net 
rateable  value  was  greatly  increased.  In  January, 
1845,  the  appellant  was  rated  on  the  gross  rental  of 
645/.  10^.,  and  on  the  net  rateable  value  of  £550. 

The  appellant  duly  appealed  against  the  rate,  ondhe 
groimd  that  he  was  overrated  in  respect  of  the  yearly 
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1847.         value  of  tiie  land  in  his  occupation.     When  the  rate 

,^72;;^^     appealed  againet  was  made,  the  appellant  had  twenty. 

V-  two  stools  for  the  purpose  of  biickmaking.     The  re- 

Eyb&bst,  , 

spondents  contended  that  the  sum  actually  paid  by  the 
lessee  to  the  lessor  under  the  agreement  was  to  be  con- 
sidered the  rent  which  the  appellant  boimd  himself  to 
pay,  taking  all  the  chance  of  making  the  trade  of  brick- 
making  profitable;  and  it  was  admitted,  that,  if  this 
view  be  correct,  the  amount  of  the  rate  does  not  exceed 
the  rateable  value  of  the  land  after  making  aU  pioper 
deductions. 

The  appellant  contended  he  ought  to  be  rated  either 
at  IL  lOs.  per  acre,  being  the  value  of  the  land  for  agri- 
cultural purposes,  or,  if  any  addition  is  to  be  made  in 
respect  of  the  brick-earth,  that  the  sum  ought  not  to 
exceed  51.  lOs.  per  acre,  which  is  the  average  Talue  of 
the  best  garden  land  in  the  parish. 

The  question  for  the  opinion  of  the  Court  is,  what  is 
the  net  annual  rateable  value  of  the  land  in  question. 
If  the  sums  paid  by  tiie  appellant  under  his  agreement 
are  to  be  considered  in  the  nature  of  rent,  and  as  saofa 
ought  to  form  the  basis  of  the  rating,  the  order  of  ses- 
sions is  to  be  confirmed.  If  either  of  tiie  modes  con- 
tended for  by  the  appellant  shall  be  considered  correct, 
the  case  to  be  sent  back  to  the  sessions,  that  the  rate 
may  be  adjusted  accordingly. 


Martin  and  Clarksorif  in  support  of  the  order  of 
sions  (a). — The  cases  of  Bex  v.  Brown  (i),  Bex  v.  Wood- 
land {c\  and  Bex  v.  Alderbury  (df),  clearly  establish  the 
principle  that  brick-earth  is  liable  to  be  rated ;  and  un- 
less the  6  &  7  W.  4,  c.  96,  makes  any  difference,  this 

(a)  This  case  was  argued  in  (b)  8  East,  52S, 

Hilary  Term  before  Lord  Den-  (c)  2  East,  164. 

mauy  C.  J.,  PatUson,  Coleridge^  {d)  1  East,  534. 
and  fViffhtman,  Js. 
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case  must  be  govemed  by  tiie  principle  Isdd  down  in  Rex        2847* 

V.  Attwood(a\  where  the  Court  held  the  lessee  of  coal     ^   ^    ^ . 

mines  to  be  rateable  for  the  amount  of  royalty  or  rent      _   v. 

which  he  pays,  and  that  no  allowance  was  to  be  made 

for  money  expended  in  rendering  the  mine  productive. 

The  lessee  of  brick-land  is  liable  to.be  rated  for  the  full 

amount  of  the  Royalty  or  rent  which  he  pays,  so  long  as 

he  continues  to  make  bricks :  Rex  v.  Parrot  (i),  and 

Rex  v.  Bedworth  (c).    The  sum  paid  for  the  land  and 

the  royalty  are  both  rent  under  different  names :  Daniel 

v.  Grade  (cQ.     In  Rex  v.  The  Hull  Dock  Company  («), 

and  Rex  v.  Lord  GranviUe  (/),  the  rent  was  held  to  be 

the  criterion ;  and  in  the  latter  case,  where  the  lessee  of 

a  coal  mine  had  erected  a  steam-engine,  he  was  held 

rateable  at  the  improved  annual  value.     The  Court  will 

assmne  that  the  quantity  of  bricks  is  made  which  the 

land  is  capable  of  producing,  in  the  same  way  that  it  is 

presumed  that  a  tenant  will  cultivate  his  land  in  such  a 

manner  as  to  obtain  that  return  which  the  land  is  capa-* 

ble  of  producing.    Rex  v.  Mirfield  (g)  does  not  apply, 

because  there  the  subject  of  the  rate  is  renewable,  but 

here  it  is  not  so ;  when  the  brick-earth  is  exhausted,  no 

rate  is  payable.     The  statute  6  &  7  W.  4,  c  96,  s.  1,  is 

applicable  to  land,  and  does  not  apply  to  mines.     Houses 

and  land  are  rated  on  the  rent,  subject  to  certain  deduc^ 

tions,  so  as  to  enable  the  tenant  to  keep  ihem  in  a  state 

to  conmiand  such  rent     But  those  deductions  are  not 

applicable  to  coals  and  bricks.     The  proviso  in  the  first 

section  seems  to  assume  that  there  may  be  a  different 

principle  of  rating.     The  expenses  of  raising  coal,  and 

procuring  the  materials  necessary  for  making  bricks,  are 

taken  into  consideration  by  the  lessee,  and  his  profit 

(a)  6  B.  &  C.  277.  («)  3  B.  &  C.  516. 

(h)  5  T.  R.  693.  (/)  9  B.  &  C.  188. 

(c)  8  East,  387.  (})  10  East,  219. 

(d)  6  Q.  B.  R.  145. 


610  NEW  SESSIONS  CASES, 

1847.        compensates  for  and  includes  those  expenses ;  and  theie- 
The  duBBN    ^^^  ^®  ^®^*  P*^^  ^^  ^'^  ^*®^®  ^^  *^®  ^^ 


V, 

Eyirbst. 


M.  D.  HiU  and  Pasldey,  contri. — The  case  finds  that 
a  lessee  could  not  profitably  take  brickfields  for  a  less 
term  than  seven  years,  and  that  the  sum  which  a  lessee 
would  pay  under  those  circumstances  would  be  £10  per 
acre.     That  sum,  therefore,  and  not  the  rent  together 
with  the  royalty  on  the  full  amount  of  bricks  which  are 
capable  of  being  produced  at  the  different  stools,  must 
be  taken  as  the  sum  upon  which  the  rate  is  to  be  nmde, 
subject  to  the  deductions  allowed  by  the  6  &  7  W.  4^ 
c  96,  such  as  will  enable  the  lessee  to  keep  the  premises 
in  a  state  to  command  such  rent.     The  statute  con- 
templated that  which  is  permanent  and  not  that  which 
is  destroyed  at  the  end  of  the  term.   The  royalty  is  paid 
not  in  respect  of  the  use  of  the  land,  but  for  the  land 
itself;  and  in  Rex  y.  Brograve{a),  and  Rex  y.  Tomlinr 
son  (6),  the  Court  recognise  the  principle  that  a  greater 
amount  of  deductions  is  to  be  allowed  when  the  subject 
of  the  rate  remains  at  the  end  of  the  term,  than  when  it 
is  exhausted ;  and  in  the  latter  case,  Bayley,  J.,  says^  in 
giying  judgment,  ^'In  the  case  of  collieries  also  a  part  of 
the  annual  rent  must  be  appropriated  to  repair  and  re- 
place the  works  and  engines,  and  in  that  respect  they  axe 
in  the  same  situation  as  houses."     The  true  prindple  of 
rating  is  hud  down  in  Rex  y.  MirJUld  (c),  and  Rex  y. 
The  Hull  Dock  Company  ((f).    Great  expense  and  outlay 
are  required  in  the  manufacture  of  bricks,  and  yet  they 
are  sought  to  be  put  upon  the  same  footing  as  coals  and 
slates,  which  are  sold  in  the, state  in  which  they  are 
raised  from  the  earth. 

The  case  of  The  Queen  y.  Everest  was  argued  by  Sir 

(a)  4  Burr.  2491.  (c)  10  East,  219. 

(6)  9  B.  &  C.  163.  {d)  6  M.  &  S.  394. 
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F.  Thegiger  and  Bodkin^  in  support  of  the  order  of  ses-        \^T. 
sions,  and  M,  D.  Hilly  Deedesy  and  Pashleyy  contra.     J.    ^ 
The  cases  cited  in  addition  to  those  abeady  mentioned  0. 

were — Regina  v.  The  London  and  Sovth  Western  Rail- 
way Company  {a);  Regina  v.  The  Grand  Junction  RaiU 
way  Company  (J>) ;  Rex  v.  Milton  (c) ;  Rex  v.  Brad- 
ford {d) ;  Regina  y.  The  Cambridge  Gas  Light  Com- 
pany (<?). 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.^  now  delivered  the  judgment  of    The  Quben 
the  Court — These  cases  were  sent  from  the  sessions  of  wbstbrook: 
Middlesex  and  Kent,  and  maj  be  convenientlj  con-    TheQusBN 
sidered  together,  being  intended  to  procure  a  decision  on      Evekbst. 
the  same  question, — the  proper  mode  of  rating  the  occu* 
piers  of  brickfields  for  the  relief  of  the  poor.      The 
material  facts  found  in  both  cases  are  nearly  the  same* 
In  both  it  is  stated  that  much  expense  was  incurred  in 
the  introduction  of  foreign  matters,  necessary  to  make 
the  occupation  productive  and  profitable ;  and  the  result 
was  liable  to  much  risk.     It  is  understood,  therefore^  if 
not  made  legally  certain,  that  the  tenancy  should  be  of 
some  years'  duration,  and  the  rent  in  part  fixed  and  in 
part  made  to  depend,  in  the  nature  of  royalty,  on  the 
number  of  bricks  made.    The  material,  the  brick-earth, 
is  not  in  ite  hature  renewable,  and  in  both  cases  would 
be  consumed^  according  to  calculations,  in  no  great 
number  of  years.     The  basis  of  the  rate  has  been  the 
supposed  total  amount  paid  to  the  landlord,  considering 
as  well  the  royalty  a^  the  fixed  sum  to  be  rent,  and  to 
be  the  proper  criterion  for  assessing  the  amount  which 
a  party  may  be  reasonably  expected  to  pay  as  rent  from 


(a)  1  Q.  B.  R.  568.  (c)  3  B.  &  A.  112. 

(6)  Antd,  Vol.  1,  p.  203;  4         {d)  4  M.  &  S.  317. 
Q.  B.  R.  18.  (e)  8  A.  &  E.  73. 
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1847.        7^^  ^  yc^»  ^^  of  such  chargeB,  and  making  such  de- 
_^""2 — ^      ductions  as  the  statute  specifies.    Now,  in  the  case  of 
V.  Westbrook,  the  sessions  found  that  the  rent  which 

Tb  a  EB      "^ould  be  paid  on  taking  a  lease,  with  liberty  to  consume 
•  «.  Ae  8oa  and  day  or  brickHearth,  and  mthout  any  liaM. 

lity  to  pay  any  royalty  in  respect  of  the  number  of 
bricks  made,  would  be  the  sum  of  £10  per  acre  only. 
No  finding,  corresponding  with  this,  appears' in  the  caae 
of  Everest.  The  question  we  have  to  determine  is, 
whether  the  principle  on  which  the  parish  officers  pro- 
ceeded is  correct  with  reference  to  the  Parochial  Asses- 
ment  Act?  We  must  presume  the  amount  to  be  cor- 
rect, both  as  to  the. royalty,  and  as  to  the  deductions 
made ;  and  no  question  involving  any  difficulty  in  prin- 
ciple was  raised  as  to  the  nature  or  number  of  iheee 
last.  It  will  be  convenient,  first,  to  consider  the  quea- 
tion  without  reference  to  the  spedal  finding  in  West- 
brook's  case,  and  then  to  see  whether  that  finding  makes 
any  difference  in  the  decision  of  that  case.  It  is  ob- 
jected by  the  appellant,  in  the  first  place,  that  it  is  a 
fallacy  to  infer,  that,  because  there  are  so  many  stools 
on  the  ground,  from  which  so  many  thousand  bricks 
may  be  made  in  each  year,  that  so  many  will  in  fact  be 
made  and  paid  for;  or  that,  because  so  many  have  in 
fact  been  made  and  paid  for  in  one  year,  that  the  same, 
or  an  equal  number,  will  be  made  and  paid  for  in  the 
following  year  and  years ;  and,  no  doubt,  the  conclusion 
does  not  follow  with  certainty  from  the  premises.  But 
the  answer  to  the  first  of  these  remarks  is,  that  it  is 
rather  a  question  of  amount  than  of  principle ;  and  it 
does  not  touch  the  question  of  whether  the  royalty  was 
in  substance  a  rent.  Considered  as  a  question  of  amount 
only,  the  parish  officers,  having  to  make  a  prospective 
rate,  may  well  look  to  see  what  probably  the  land  may 
produce  in  the  current  year.  They  may  as  well  pro- 
ceed with  a  brickfield  as  they  would  with  land  used  for 
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the  purposes  of  agriculture ;  they  cannot  in  that  case 
teU  with  certainty  how  much  or  what  may  be  tailed^ 
nor  what  quantity  of  produce  may  be  raLsed^  still  less  at 
what  price  it  may  be  sold.  Yet,  supposing  the  tenant 
to  occupy  at  a  rent  to  be  ascertained  in  each  year  by 
the  actual  produce  and  price,  as  it  well  might  be,  they 
may  reasonably,  from  the  nature  of  the  premises,  the 
nature  of  the  land,  and  the  mode  of  its  cultivation,  the 
preparation  actually  made,  and  other  circumstances, 
infer  what  would  be  the  rateable  value  in  a  given  year. 
In  the  present  case  we  cannot  say  that  the  nature  of  the 
occupation  does  not  afford  rather  safer  premises  for  mak- 
ing a  calculation  as  to  the  amount ;  the  preparations  are 
somewhat  of  a  more  permanent  nature ;  it  is  not  un- 
reasonable to  infer  that  the  stools  would  not  be  erected 
but  with  the  intention  of  making  bricks ;  and  that  more 
would  not  be  erected  than  for  the  quantity  of  bricks 
would  be  required,  and  that  more  bricks  would  not  be 
made  than  would  be  expected  to  be  sold,  especially  as 
the  duty  to  the  Government,  and  the  royalty  to  the 
landlord,  are  not  to  be  paid  for  on  the  sale,  but  on  the 
making.  These  premises  raise,  at  least,  a  prim&  facie 
oaae ;  and  if  they  led  to  an  exaggerated  conclusion,  it 
was  in  the  power  of  the  appellant  to  have  shewn  their 
error  by  actual  proof.  As  to  the  second  objection,  the 
answer  is,  that  the  rate  is  made  but  for  a  year,  and  any 
&Iiing  off  in  succeeding  years  would,  of  course,  operate 
as  a  reduction  of  the  rate  for  those  years  in  which  the 
production  is  less. 

The  next  objection  is  a  more  important  one — that  it 
10  altogether  wrong  in  principle  to  consider  royalty  as 
rent :  and  this  appears  to  be  founded  mainly  on  this,  that 
it  is  a  sum  paid  not  in  respect  of  the  renewing  produce 
of  the  land,  but  of  a  portion  of  the  land  itself,  and  that 
not  consumed  by  slow  degrees,  to  be  exhausted  at  the 
end  of  a  long  period — as  in  the  case  of  a  coal-mine. 
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under  ^hich  circumstances,  it  is  admitted,  it  mig^t  be 
treated  as  produce — but  in  such  large  proportions  that 
the  whole  in  a  few  years  will  be  consumed  and  gone. 
It  does  not  seem  to  us  that  the  circumstance  of  a  more 
or  less  rapid  consumption  can  make  any  difference  in 
principle ;  the  rate  is  always  imposed  in  reference  to 
the  existing  value, — whether  temporary  or  pernianenty 
is  immaterial.  The  case  was  supposed,  of  a  brickfield 
being  worked  out  in  less  than  a  year,  to  meet  the  de- 
mand of  an  enormous  contract  for  a  public  work.  The 
consequence  would  be,  the  land  would  have  a  much  in- 
creased value  for  that  year,  and  it  would  be  only  rea- 
sonable it  should  bdar  an  increased  rate  for  that  year, 
although  in  the  following  year  its  value  might  sink  al- 
most to  nothing,  and  the  rate  would  fall  in  proportion 
even  to  nothing,  if  the  brick-earth  was  exhausted,  audi 
therefore,  like  an  exhausted  coal-mine,  should  become 
entirely  unproductive.  If  this  were  not  so,  an  obvious 
injustice  would  be  done  to  the  other  ratepayers.  Sup- 
pose two  brickfields  of  the  same  size,  and  worked  so  as 
to  be  consumed  in  ten  years  by  equal  working,  in  ten 
years  would  produce  £1,000  each  year,  upon  which  a 
rate  of  £10  is  paid,  then  in  ten  years  each  would  con- 
tribute £100  to  the  burthens  of  the  parish;  let  one  be 
exhausted  in  the  first  year,  the  produce  would  have 
been  £10,000,  but  the  rate  is  only  £10  for  that  year, 
according  to  the  appellant's  argument,  and  it  may  be 
nothing  afterwards.  Whatever  there  may  be  afterwards, 
there  would  be  a  valuable  occupation  in  one  year,  es- 
caping nine-tenths  of  the  rate  entirely.  But  no  injus- 
tice would  be  done  if,  in  every  year,  the  occupier  was 
assessed  according  to  the  actual  value  in  that  year;  and 
it  is  the  duty  of  the  overseers  to  arrive,  as  nearly  as 
they  can,  at  that.     The  case  of  Bex  v.  Mirfield{a)  was 


(a)  10  East,  219. 
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mentioned  in  the  course  of  the  argument ;  but  the  facts 
are  wholly  unlike  those  in  the  present  cases.  The  sale- 
able underwoods  there  produced  no  profit  except  in  the 
twentjr-one  years ;  and  here  there  was  nothing  to  shew 
that  equal  profit  may  not  arise  in  every  year  of  the 
tenancy,  be  it  long  or  short.  The  terms  of  the  tenancy 
are  fixed  on  that  assumption.  The  principle  of  that 
decision  is  in  accordance  with  what  will  be  our  condu- 
ction. 

We  come,  then,  to  the  bare  objection  that  the  royalty 
is  paid,  not  for  the  renewing  produce  of  the  land,  but 
for  several  portions  of  the  land  itself  mixed  up>  with 
foreign  matter.  The  expense  of  this,  however,  must 
have  been  cast  off  before  the  royalty  itself  was  fixed : 
and  that  was  a  sum  which,  after  all  such  expenses 
were  paid,  the  occupier  could  afford  as  a  rent  to  the 
landlord  When  the  case  is  thus  laid  bare,  there  is 
no  distinction  betwen  it  and  that  of  the  lease  of  coal 
mines,  clay  pits,  and  slate  quarries,  in  respect  to  which 
the  occupation  is  only  valuable  by  the  removal  of  por- 
tions of  the  soil ;  and  whether  the  occupation  is  paid  for 
in  money  or  kind,  and  the  amount  is  fixed  beforehand 
by  the  contract,  or  measured  afterwards  by  the  actual 
produce,  it  is  equally  in  substance  a  rent ;  it  is  a  com- 
pensation to  the  landlord  by  the  occupier  of  the  piece 
of  land  for  that  species  of  occupation  which  he  contracts 
to  give.  This  would  not  admit  of  an  argument  in  an 
agricultural  case,  where  the  tenant  is  to  pay  a  certain 
proportion  of  the  produce ;  that  would  be  admitted  to 
be  in  ail  respects  a  rent  service,  with  every  incident  to 
such  a  rent.  In  Daniel  v.  Grade  (a),  we  held  the  same 
in  reference  to  a  marl  pit — a  brick  mine  as  the  parties 
termed  it, — where  the  render  was  so  much  per  cubic 
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1847.        7^  on  the  mar]  dry,  and  so  much  per  thousand  of  the 
Hie  QuBSN    ^^  made.    We  are  brought,  then^  to  the  concluBifxi, 
'    *•  that  the  parish  officers  have  done  right  in  considering 

The  QuvBN     ^®  rojaltj  as  a  portion  of  the  rent;  and  we  see  no  ob- 
-   **  jection  to  the  conclusion  at  which  they  have  arrived, 

that,  prim&  facie,  the  amount  of  royalty  reckoned  in  the 
rate  will  be  paid  in  the  year  for  which  the  rate  is  made. 
StiQ,  it  must  be  always  remembered,  that  the  ultimate 
question  is  that  propounded  by  the  statute;  and,  there- 
fore, the  amount  which  has  been  pud,  and  which  it  is 
reasonable  to  infer  will  be  paid,  ia  only  evidence,  and 
not  the  &ct  itself  to  be  ascertained.  When,  therefore, 
the  case  came  to  the  sessions,  it  was  open  to  the  appel- 
lant to  prove  such  uncertainty  in  the  market,  and  also 
all  such  circumstances  as  shewed  that  the  parish  officers 
had  done  wrong  in  concluding,  that,  firom  sudi  a  quan- 
tity made  or  expected  to  be  made,  the  land  might  be 
reasonably  expected  to  let  from  year  to  year  at  a  rent 
measured  by  that  quantity.  Such  evidence  would  have 
raised  a  question  of  fact  for  the  sessionsi,  and  they  would 
have  had,  upon  the  whole,  to  sustain  or  reduce  the 
amount  of  the  assessment  It  may  well  be  that,  although 
at  the  end  of  the  year  the  lessee  has  made  so  many 
bricks  that  he  can  affi>rd  to  pay  £150  as  royalty  to  the 
landlord,  he  could  not  prudently,  at  the  b^inning  of 
the  year,  contract,  at  all  events,  to  pay  more  than  £100; 
and,  if  so,  the  latter,  rather  than  the  former,  would  be 
the  sum  which  the  land  may  be  expected  to  let  frcnn 
year  to  year.  This,  then,  was  what  we  understand  the 
sessions  to  mean  in  WeiSirooKs  ecue,  by  the  spedal 
finding.  The  parish  officers  estimate  the  rent  at  a  sup- 
posed amount  of  the  bricks  actually  made,  and  the 
royahy  then  payable  on  such  amount,  and  from  this 
they  make  such  deductions  as  reduce  the  rateable  value 
to  159L  10«. ;  but  the  sessions  say,  that^  placing  the 
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tenant  exactly  on  the  same  footing  as  to  the  incidents 
of  his  ocoupation,  but  calling  on  him  to  say  beforehand 
what  rent  he  would  pay  per  acre,  he  would  not  be  ex- 
pected to  give  more  than  £10  per  acre,  which,  on  the 
whc4e,  would  amount  to  little  more  than  £100.  This 
latter  appears  the  true  criterion  rather  than  the  former, 
and  the  rate  must  be  amended  accordingly. 

But  it  is  not  so  easy  to  deal  with  Everest s  case  ;  the 
sessions  ask  us  what  is  the  net  annual  value  of  the  land  ? 
and  add,  if  the  sums  paid  are  to  be  considered  in  the  na- 
ture of  a  rent,  and  as  such  to  form  the  basis  of  the  rate, 
then  the  order  is  to  be  confirmed.  If  either  of  the  modes 
contended  for  by  the  appellant  be  right,  the  case  should 
be  sent  back  for  the  rate  to  be  adjusted  accordingly. 
Now,  neither  of  the  appellant's  modes  are  correct,  nor 
were  contended  so  to  be.  They  were  in  effect  to  rate 
land  occupied  in  one  mode  as  if  it  were  occupied  in  an- 
other, those  modes  producing  different  rates  of  profit, 
and  commanding  different  amounts  of  rent, — than  which 
nothing  could  be  more  unreasonable,  fiut,  on  the  other 
hand,  although  the  sums  paid  are  to  be  considered  in 
the  nature  of  the  rent,  it  does  not  follow  that  they  must 
form  the  baas  of  the  rate  in  the  sense  of  fixing  its 
amount.  The  true  question  is  that  which  the  sessions 
asked,  but  which  they  must  answer  for  themselves,  by 
finding  on  the  evidence,  according  to  the  principle  we 
have  laid  down,  which  is  in  the  words  of  the  statute, 
what  is  the  rent  at  which  the  land  might  reasonably 
be  expected  to  let  from  year  to  year,  remembering  the 
purposes  to  which  it  is  to  be  applied,  and  the  privileges 
which  the  tenant  will  enjoy  under  his  contract,  and  by 
reason  of  the  occupation,  and  after  making  all  the  de- 
ductions specified  by  the  statute.  It  by  no  means  fol- 
lows that  this  mode  of  examining  will  produce  so  great 
a  change  in  Everest s  case,  as  it  does  in  Wes&roolCs  ;  the 
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circnmstances  may  be  such  as  to  risk,  market,  and  com- 
petition, as  may  make  the  difference  little  more  than  no- 
minal; the  market  may  be  so  good^  and  the  competition 
so  great,  as  to  make  the  risk  almost  nothing.  Still  this 
is  a  question  for  trial ;  and  for  the  purpose  of  trying 
that,  this  case  must  go  back  to  the  sessions ;  both  or- 
ders should  go  back  to  their  respective  session,  that  the 
rates  may  be  amended  according,  to  the  principles  laid 
down. 

Bates  to  be  amended 
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The  Queen  v.  The  Inhabitants  of  Clixby.  April  28<A. 

UN  appeal  against  an  order  of  two  justices  for  the  re-  Anexaminatioii 
moval  of  William  Robinson,  his  wife,  and  their  six  gettlementby 
children,  from  the  parish  of  Grasby  to  the  parish  of  vi J^rtated  ^'l 
Clixby,  both  in  the  parts  of  Lindsey,  in  the  county  of  ^^^y  ^*®^. 
Lincoln,  the  sessions  confirmed  the  order,  subject  to  the  semoe,  and 
opinion  of  this  Court  on  the  following  case«  the  same  for  a 

The  examination  of  the  pauper,  William  Robinson,  ^^^a^m/^tbe 
duly  taken  and  signed,  was  as  follows : — "  At  the  parish  ""f  ■cmce, 

and  under  tbe 

of  Clixby,  in  the  said  parts,  a  few  days  before  Old  May-  same,  I  leaded 
day,  in  the  year  1818,  being  then  unmarried,  and  not  ^d  puiarof 
haying  a  child  or  children,  I  was  hired  by  W.  T.,  then  ^l^^^' , 
of  Clixby  aforesaid,  to  serve  Messrs.  J.  F.,  J.  D.,  and  ■?<>«» "  dnrmg 

.  .  ,  the  said  ser« 

J.  T.,  on  a  farm  occupied  by  them  at  Clixby  aforesaid,  yice,"  taken 
for  a  year  from  the  said  Old  May-day.  I  duly  entered  to  the  rest  of 
upon  the  said  service,  and  continued  in  the  same  for  a  ?*  eiamina- 

r  '  tion,  must  mean 

whole  year,  and  during  the  said  service  and  under  the  "  daring  the 
same,  I  resided  and  slept  in  the  said  parish  of  Clixby,  said  serrice." 
serving  the  said  Messrs.  J.  F.,  J.  D.,  and  J.  T." 

At  the  trial  of  the  appeal,  an  objection,  which  was 
duly  raised  by  the  grounds  of  appeal,  was  taken  to  the 
examination,  that  the  residence  of  the  pauper  in  the 
parish  of  Clixby  for  a  period  of  forty  days,  while  he  was 
in  the  alleged  service  there,  did  not  sufficiently  appear. 
The  sesfflons  held  the  examination  to  be  sufficient,  and. 
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1847.        after  hearing  evidence  in  support  of  the  aetdement,  oon- 
The  QcKBN    firmed  the  order;  but,  on  application  by  the  appellantfl» 

Inhabitants  of  g'*"*®^  *  ^^^^^  ^^^  ^^  opinion  of  thia  Court  upon  the 
Clixbt.  question  whether  the  residence  of  the  pauper  in  the 
appellant  parish  sufficiently  appeared  on  the  examina- 
tion. If  this  Court  shall  be  of  opinion  that  the  exami- 
nation is  sufficient  upon  that  point,  the  order  of  seerions 
to  stand  confirmed;  but  if  the  Court  shall  be  of  a  con- 
trary opinion^  then  the  order  to  be  quashed. 

fVUbnare  and  (TJEyncaurt^  in  support  of  the  order  of 
sessions. — The  Examination  states  that  the  pauper  en- 
tered into  the  service  and  continued  in  the  same  for  one 
whole  year^  and  during  the  said  service^  and  under  the 
same^  resided  and  slept  in  the  said  parish  of  Clixby ;  ihe 
meaning  of  which  must  be,  tiiat,  during  the  whole  of 
that  time  the  pauper  resided  and  sl^  in  that  pariah, 
and  not,  as  is  suggested,  that  he  resided  and  slept  there 
during  some  part  of  tiiat  time.  The  word  ^' during" 
in  legal  proceedings  implies  continuance,  as  ''duwnto 
viduitate^'  and  ^^  durante  vit&."  The  Court  has  already 
^ven  this  construction  to  the  word  ^'during"  in  JRegma 
V.  Anderson  (a),  where  the  examinations  set  up  a  settle- 
ment by  serving  an  annual  office,  and  the  Court  said, 
that,  ^'during  which  years"  must  be  taken  to  mean 
strictiy  '^  during  the  whole  of  which  years." 

.  Wildman  and  Denisonf  coniriL — The  case  of  Begbfui 
V.  Anderson  (a)  is  not  conclusive,  because  there  the  ex- 
amination used  the  very  words  of  ihe  statute,  and  the 
terms  'Mulrante  viduitate"  and  ^^  durante  vitft'^  are  not 
applicable,  because  tiiey  are  only  words  of  condition. 
The  word  *^  during"  does  not  necessarily  imply  "  ihitMigfa- 
out,"  whidi  it  must  in  order  to  support  the  examination. 

• 

(a)  Ant^  p.  470. 
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It  would  be  a  correct  expreeeion  to  baj,  that  a  particular        1847. 
event  happened  during  a  certain  reign;  yet  all  that  is     xheQuxsN 
meant  is,  that  in  the  course  of  a  certain  period  a  partica-    ,  .  ^.** 

,  .  ^  *^  Inhabitants  «f 

lar  event  happened.  This  examination  would  be  satis-  Cuxbt. 
fied  by  proof,  that  in  the  course  of  the  year  the  pauper 
occasionally  slept  in  the  parish  of  Clizby,  and  is  there- 
fore bad  for  uncertainty,  on  the  authority  of  niuneroos 
cases,  where  the  Court  has  held,  that  no  material  ingre- 
dient of  a  settlement  should  be  left  to  inference :  Begina 
V.  The  Becarder  of  PovUefract  {a)\  Begina  v.  North 
Bovey  (A) ;  Begina  v.  Old  Stratford  (c) ;  Begina  v. 
Honky(d)i  Begina  v.  8t  Sepukhre{e). 

Lord  Dbnmav,  C.  J. — ^I  really  think  the  very  few 
words  used  by  the  Court  in  the  former  case  completely 
dispose  of  the  question;  because,  when  we' find  a  correct 
and  accurate  expression  grammatically  used,  and  fully 
describing  that  which  the  act  of  Parliament  required  to 
be  described,  we  axe  Burdy  justified  in  stopping  there, 
and  not  inquiring  further  whether  it  may  not  have  been 
misused  in  some  popular  and  incorrect  sense.  Now  it 
is  inoc«cect  to  say  a  pencm  wu  made  a  ooW  <f«r»v 
the  Peninsular  War;  it  is  not  the  precise  mode  in  which 
that  should  be  stated.  The  word  does  not  apply  to  a 
particular  act,  but  it  does  apply  in  its  effect  to  a  continu- 
ous act  It  may  be  so  popularly  used  and  so  understood 
as  referring  to  any  part  of  that  time  during  which  the 
war  was  continuing.  That,  however,  does  not  make  it 
incorrect  or  ambiguous  to  state  precisely  that  during  a 
certain  time  the  party  resided  in  a  certain  parish.  It 
seems  to  me,  therefore,  that  the  popular  use  cannot  at 
all  vitiate  an  instrument  that  applies  it  correctly  in  the 
grammatical  sense  of  the  word. 

(a)  2  Q.  B.  R.  548.  (d)  Ante,  Vol.  1,  p.  397. 

(b)  Id.  600.  •    (e)  Ante,  Vol.  1,    p.  400 ; 

(c)  Id.  613.  6  Q.  B.  R.  580. 
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1847.  Patteson,  J. — I  think  that  the  obvious  and  natural 

.^^'y^^      meaning  of  the  word  "during''  in  all  such  paasages  is 

V,  ihiQy  "during  the  whole."    In  every  lease  of  a  house 

Clixbt.       ^6  ^^  ^t  used  in  two  senses — ^the  habendum  is  "for  and 

during  and  until  the  full  end  thereof;"  that  means  until 

the  full  end  of  the  term — "during"  means,  every  part 

of  it.     Then  in  a  covenant  in  a  lease  we  generally  find 

the  words  "at  least  once  during  the  term  to  paint  the 

house."    The  word  therefore  may  be  used  in  two  setmee, 

and  the  sense  in  which  it  was  intended  to  be  used  may 

be  collected  from  the  context. 

WiOHTMAN,  J. — ^I  am  of  opinion  that  the  meaning 
applied  to  the  word  "during"  in  the  case  of  Begina  v. 
Anderson  (a)  ought  to  be  applied  here. 


Erle,  J. — ^I  think  the  sessions  were  perfecdy 
It  is  generally  found  that  language  is  capable  of  more 
meanings  than  one;  the  context  will  generally  shew 
which  of  those  meanings  was  intended.  I  think  it  is 
the  duty  of  the  Court  so  to  construe  the  words  as  to 
give  effect  to  the  intention  of  the  parties,  and  that  doty 
applies  to  sessions  cases  as  well  as  other  cases,  where  a 
question  of  construction  arises. 

(a)  Ante,  p.  479. 
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The  Queen  t;.  The  Inhabitants  of  Lanbket.  April  2Sth. 

V/N  an  appeal  against  the  ozder  of  two  justioes  of  the  On  the  trial  of 
county  of  Devon,  for  the  removal  of  Elizabeth  Wedlake,  against  an  or- 
widow,  and  her  seven  children,  from  the  parish  of  Bo-  it^p^i^j^^uui 
borough,  to  the  parish  of  Landkey,  both  in  the  said  J^'J^^*'"**' 
county,  the  sessions  confilrmed  the  order,  subject  to  the  quashed  on  ap- 
opinion  of  this  Court,  on  a  case,  of  which  the  material  ^^s^^. 
parts  were  as  follows :-  US  tote"" 

On  the  16th  of  November,  1844,  an  order  of  two  lus-  ■*"«  p^apers, 

.  ^         and  an  entrj  of 

tices  was  made  for  the  removal  of  Elizabeth  Wedlake  it  in  the  minate 
and  her  children  fiom  the  parish  of  Boborough,  to  the  prerions  ses- 
parish  of  Landkey ;  the  examinations  on  which  it  was  ?,^";j»L" 
foimded  stated  a  derivative  settlement  of  the  pauper's  "  Order  qnaah- 

,«<,.ii  .,  *•  «•  ,  ed,  without  any 

husband  m  the  latter  pansh.     Agamst  this  order  an  special  entry, 
appeal  was  entered,  and  respited  at  the  next  Christmas  ^  ^^  evince 
sesfflons;  and,  on  the  22nd  of  March,  1846,  the  appel-  ^^"J^^^ 
lants  sent  notice  of  trial  for  the  following  sessions,  to-  make  such  en- 

trr  "    The 

gether  with  grounds  of  appeal,  taking  various  objections  sessions,  after 
to  the  sufEidency  of  the  examinations  both  in  form  and  d^^e^c^lma. 
substance.  ^^  ®'  ^  ^' 

comstanoes 

On  the  2nd  of  April,   1845,  the  appellants  were  under  which 
served  by  the  respondents  with  the  following  notice : —  been*nM5e,  de- 
**  We,  the  churchwardens  and  overseers  of  the  poor  of  ^^/*^'*'T" 
the  parish  of  Boborough^  do  hereby  give-you,  the  church-  as  to  the  setde- 
wardens  and  overseers  of  the  poor  of  the  parish  of  Land-  paapen  :— 
key,  notice,  that  we  have  abandoned,  and  do  hereby  ^[^J^were* 
abandon,  the  said  order,  (meaning  the  order  above-men-  ^^  *"  ^ 
tioned),  and  that  we  intend  to  appear  at  the  next  gene- 
ral quarter  sessions  only  for  the  purpose  of  quashing 
the  said  order,  and  obtaining  a  special  entry  that  such 
order  was  quashed  hot  upon  the  merits ;  and  we  hereby 
undertake  and  offer  to  pay  all  the  reasonable  costs  al- 
ready incurred  by  you  in  regard  to  the  said  appeal,, up 
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to  the  tim^  of  the  service  of  this  notice  of  abandon- 
^   ^  ment." 

The  QusEN  ,  1  A      - 

V.  The  sessions  were  held  on  the  8th  of  Aprils  1845, 

Landkbt.  when  the  respondents  moved  the  Court  to  quaah  the 
order,  with  an  entry  "  not  on  the  merits/'  This  was  re- 
sisted by  the  appellants.  The  examinations  and  giomicb 
of  appeal  were  before  the  court,  but  no  inquiry  took 
place  as  to  the  question  of  settlement.  The  court  re- 
fused to  make  the  entry  as  required  by  tjlie  respondents, 
but  made  the  following  one : — ^*  Order  quashed  without 
any  special  entry,  as  the  court  has  no  evidence  befote 
them  to  enable  them  to  make  such  special  ^itry." 

A  second  order,  dated  6th  of  September,  1845,  was 
obtained  for  the  removal  of  the  same  paupers  irom  Bo- 
borough  to  Landkey,  on  examinations  setting  fordi  the 
same  facts,  and  no  others,  as  the  first  examinations. 
Agiunst  this  order  also  there  was  a  notice  of  appeal; 
and  when  the  f^peal  came  on  for  trial  at  tiie  next 
Michaelmas  sessions,  the  appellants  contended,  relyii^ 
on  one  of  their  grounds  of  appeal,  that  ''the  former 
order,  or  pass-warrant,  had  been  quashed  at  the  Easto: 
sessions,  which  order,  so  quashed,  was  binding  and  con- 
clusive between  the  parishes.^ 

The  appellants  proved  the  quashing  of  the  former 
order,  and  the  respondents  then  ofiered  evidence  to  ex- 
plain the  grounds  of  the  quashing  of  such  order,  and  to 
shew  that  it  had  not  in  fact  been  quadied  on  the 
merits;  and  the  court,  after  hearing  such  evidence, 
held,  that  the  former  order  was  not  in  tiheir  judgment 
quashed  on  tiie  merits,  and  confirmed  the  order  of  the 
6th  of  September,  subject  to  a  case  on  the  fdUlowing 
point :"— Whether,  under  the  circumstances  above  set 
out,  tiie  quashing  of  the  former  order  was  condurive  be- 
tween the  parishes  ? 

If  tiiis  Court  shall  be  of  opinion  that  the  quashing 
was  conclusive,  then  the  order  of  sessions  of  the  14th  of 
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October^  1845,  aod  the  order  of  removal  of  the  6th  of        1847. 
September,  1845,  are  to  be  quashed ;  if  otherwise,  to  be    The  Qubbn 


Landxbt. 


Bawe  and  Cornish  f  in  support  of  the  order  of  sessions. 
— The  entry  of  the  sessions  on  the  first  appeal  must  be 
taken  to  be  a  general  entry,  and,  as  such,  the  sessions 
were  clearly  right  in  hearing  evidence  to  explain  the 
grounds  on  which  it  was  made:  Bex  v.  Wheelock(a), 
Bex  Y.  fPick  SL  Lawrence  (b).  Begma  v.  Widecombe' 
inrthe'Moor(e)y  is  a  recent  case  directly  in  point,  and 
shews  that  the  sessions  did  right  in  treating  the  former 
order  as  not  conclusive,  and  in  receiving  evidence  of 
what  passed  before  the  magistrates  when  the  previous 
entry  was  made. 

Meriodk  and  Karelakey  contri. — In  point  of  fact,  the 
sessions  received  no  explanatory  evid^tce  at  all ;  and 
for  tfmt  reason  this  case  is  plainly  distinguishable  from 
Begma  v.  Widecombe4it4ke-Moor  (c).  There  there  was 
additional  matter  proved,  namely,  something  which  the 
chairman  had  stated  at  the  time  the  previous  entry  had 
been  made,  and  that  evidence  served  to  explain  the  rea- 
son of  it ;  here,  however,  the  sessions  had  before  them 
only  the  same  bare  facts  which  existed  at  the  previous 
sessions,  and  those  facts  unexplained;  consequently, 
they  were  incompetent  to  vary  the  entry  already  made. 
Beffina  v«  Si.  Anne%  Wegtmintter  {d)  shews,  that  a  sub- 
sequent sessions  may  explain,  though  they  cannot  stul- 
tify, an  entry  of  a  previous  sessions ;  and  in  Begma  v. 
Church  Knmde  {e\  where  an  order  had  been  quashed  on 
the  motion  of  the  respondents,  and  assented  to  by  the 
appellants,  but  no  reason  was  stated  on  either  side,  it 

(a)  5  B.  &  C.  611.  {d)  Ant^  p.  626. 

\h)  6  B.  &  Ad.  626.  {e)  7  A.  &  E.  471. 

(c)  Ante,  p.  630. 
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1847.  was  held,  that  this  was  conduslye  between  the  pariAeiu 

The  QuBBir  That  case  is  a  strong  authority,  therefore,  for  the  pre- 

inhabLiuof  sent  appellants. 


Landkbt. 


Lord  Denman,  C.  J. — It  appears  to  me  that  the 
sessions  have  done  quite  right.  It  was  open  to  them  to 
find  that  the  previous  order  was  quashed  not  on  the 
merits;  and  it  is  plidn  that  it  was  not  quashed  on  tlie 
merits,  because  the  respondents  did  not  come  prqMured 
to  inquire  into  them,  and  gave  notice  of  their  intention 
to  get  the  order  quashed,  hj  which  their  motives  were 
explained.  They  gave  notice  that  they  abandoned^ 
and  that  they  would  apply  for  a.  spedal  entry  that  the 
order  was  quashed  not  on  the  merits ;  and  at  the  semoDS 
there  was  not  even  an  attempt  to  preclude  them  from 
abandoning  their  order.  We  should  repeal  a  practice 
which  we  have  ourselves  recommended,  if  we  said  that 
the  sesdons  were  bound  to  hold  that  the  first  order  was 
quashed  generally.  We  tiiink  that  evidence  was  ad- 
missible to  shew  why  it  was  quashed ;  and  tiiat  nothing 
can  be  more  beneficial  than  that  parties  really  desironB 
of  trying  a  question  should  be  enabled  to  do  so  in  this 
manner,  if  they  place  the  other  side  in  precisely  the 
situation  in  which  they  were  before  the  order  was 
made. 

Patteson,  J. — ^When  an  order  is  quashed  genendly 
the  sessions  may  inquire  whether  it  has  been  quashed 
on  the  merits  or  not.  Here,  though  the  notice  of  aban- 
donment did  not  state  the  precise  ground  of  abandoning 
the  order,  it  stated  that  the  respondents  would  appear  to 
obtain  an  entry  that  it  was  quashed  not  on  the  merits ; 
what  did  that  mean  but  that  they  were  not  abandoning 
on  the  merits  ? 

WiGHTMAN,  J. — The  circimistances  pointed  out  by 
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my  Lord  and  my  Brother  Pattesouy  distingmsh  this  case 
from  Regina  v.  Church  Knowk  (a).  The  entry  is  not 
merely  that  the  order  should  be  quashed,  but  that  there 
was  no  evidence  before  the  justices  to  shew  why  it  was 
quashed ;  from  which  it  is  plain  there  was  no  evidence 
before  the  first  sessions  to  quash  it  on  the  merits. 
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1847. 

The  QoBBM 

V. 

Inhabitants  of 
Landxit. 


Erle,  J. — I  think  the  decision  of  the  sessions  right;  and 
that  it  is  of  great  importance,  that,  where  an  objection  is 
taken  on  some  point  of  form,  the  removing  parish  should 
have  an  opportunity  to  obviate  the  objection,  and  come 

again  and  try  the  real  question  between  the  parties. 

» 

Order  of  sesdons  confirmed, 
(a)  7  A.  &  E.  471. 


The  Queen  v.  The  Inhabitants  of  Banoor. 


April  28M. 


iVN  order  of  two  justices  of  Carnarvonshire  (dated  9th  An  order  for 
of  May,  1846),  was  made  for  the  removal  of  Robert  ^^'[Il^rfrlm 
Gbriffith  and  his  wife  Rosa  from  the  parish  of  Bamror  to  B.  to  L.  was 

'^      ,  o  made  upon  ex- 

the  parish  of  Llandwrog,  both  in  the  said  county.  aminatiom, 

rra  ••  i»t_i_j  I  which  stated 

The  exammattons  on  which  the  order  was  made,  so  that  he  had 
far  as  they  were  material  to  this  case,  were  as  follows: —  J^^^^^i* 
Robert  Grifiitb.  the  pauper,  said — "  I  am  about  fifty-  ^  o^  ^^^ ; 

^  IT*  ttiat  he  married 

three  years  of  age.    When  I  was  a  child  I  lived  with  in  I812  (being 
my  father,  Grijffith  Roberts,  at  Llanvachraeth,  in  the  ^ean  oi^fthat 
county  of  Anglesey.    I  left  my  fiither's  house  when  I  J^riedTa  1^ 
was  dght  years  old,  and  went  into  service  in  the  parish  oond  tune  in 
of  Llanvachraeth,  but  was  never  in  service  under  a  after  which  the 

father  reoeiTed 
relief  from  L.,  while  residing  ont  of  that  parish,  and  continued  to  do  so  till  his  death,  and 
that  the  pauper's  grandfather  had  liTcd  and  died  in  L. : — Held,  that  the  examinations  were 
insufficient  to  prove  a  deriTatire  settlement  of  the  pauper  in  L.,  ss  it  did  not  appear  from 
them  that  the  relief  glTen  to  his  father  had  reference  to  a  settlement  gained  by  hunprenous 
to  the  pauper's  emancipation  by  marriage  in  1812. 
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1847.        yearly  hiring^  or  did  any  act  whatever  whereby  to  gain 
^  ^  a  settlement  in  my  own  right     In  or  about  the  month 

y.  of  April,  1812, 1  was  married  by  banns  in  the  paridi- 

Bangor,  church  of  Bodedem,  in  the  coanty  of  Anglesey,  to  my 
present  wife,  by  whom  I  have  five  children,'*  namiiig 
them.  (Then  followed  a  statement  of  <diatgealHlity,  &c) 
Catherine  Owen,  in  her  examination,  stated — ^*  I  am 
sixty-six  years  of  age.  In  or  about  the  mondi  of  No- 
yember,  1824,  I  was  married  by  banns  in  the  parish 
church  at  Llechylched,  in  the  county  of  Anglesey,  to 
Grriffith  Roberts,  of  Bodedem  (the  pauper's  ikdier),  in 
the  said  county  of  Anglesey,  labourer.  I  was  his 
second  wife,  and  he  had  then  five  children  (naming 
them)  by  his  first  wife.  After  our  marriage  we  lived 
at  Bodedem,  and  my  said  husband  died  in  the  pariah  af 
Bodedem  about  five  years  and  a  half  after  our  marriage. 
Soon  after  we  were  married,  my  said  husband,  being 
lame  and  unable  to  work,  applied  to  the  overseen  of  the 
parish  of  Llandwrog,  in  the  county  of  Carnarvon,  in 
which  parish  his  settlement  was,  for  relief,  which  was 
granted  him,  and  he  continued  to  receive  it  until  his 
de%th.  I  used  to  go  to  the  parish  officers  of  Llandwrog 
for  it,  and  was  paid  at  first  at  the  rate  of  one  shilling  a 
week,  afterwards  at  the  rate  of  eighteen  pence  a  week, 
and  afterwards  at  the  rate  of  two  shillings  a  week." 
'^During  the  whole  time  my  said  husband  was  so  re- 
^  lieved  by  the  parish  of  Llandwrog,  he  was  residing  in 
the  said  parish  of  Bodedem,*'  &c.  ^'My  said  husband, 
Griffith  Roberts,  never  to  my  knowledge  and  beiiel^ 
gained  a  settlement  in  his  own  right"  *^My  said  hus- 
band's fktiier  and  mother  lived  in  the  parish  of  Lland- 
wrog, and  they  died  in  that  parish  shortiy  before  oar 
marriage."  **  His  son,  the  examinant,  Robert  Griflith, 
was  always  considered  a  legitimate  child,"  &c. 

Against  this  order  the  parish  of  Llandwrog  appealed, 
alleging,  among  other  grounds  of  appeal,  that  the  exami- 
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nations  were  bad,  '^  becaose  it  appeared  upon  the  face        1847. 
of  the  examination  of  the  oaid  Robert  Griffith,  that  he»     xhe  Qursk 
the  add  Robert  Griffith,  was  married  to  his  said  wife    i|j]j^i,i^t,  ^ 
Bosa,  and  aocordingly  was  etnancipated  fix)m  his  said      Banoo». 
ikther  before  the  relief  mentioned  in  the  examination  of 
the  said  Catherine  Owen,  and  by  her  stated  to  have  been 
giyen  to  her  and  the  said  Griffith  Roberte$  was  given  to 
her  and  the  stud  Griffith  Roberts,  or  either  of  them." 

On  the  hearing  of  the  appeal,  the  appellants  objected 
that  the  examinations  were  insufficient  to  support  the 
order,  on  the  grounds  aboire  stated.  The  court  oyer- 
mled  the  objection,  and  the  hearing  of  the  appeal  was 
proceeded  with,  and  it  was  then  proved  by  the  respcmd- 
ents'  witnesses  that  Grriffith  Roberts,  the  pauper's  father,  . 
had  resided  out  of  the  parish  of  Llandwrog  for  many 
years  previous  to  the  pauper's  marriage  in  1812,  and 
ever  afterwards.  Relief  given  by  the  parish  of  Lland- 
wrog to  the  pauper's  father  in  1824,  while  reading  out 
of  the  parish,  was  also  proved. 

The  court  quashed  the  order,  subject  to  a  case  for  the 
ojunicm  of  the  Court  of  Queen's  Bench ;  first,  whether 
the  examinations  were  sufficient  to  su|^rt  the  order  of 
removal;  and,if  they  were  sufficient,  secondly,  whether, 
under  the  circumstances  before  stated,  the  pauper  was 
entitled  to  a  settlement  in  the  parish  of  Llandwrc^,  so 
derived  from  his  father. 

In  case  this  Court  should  be  of  opinion  that  the  exa- 
minations were  insuffident  to  justify  the  making  of  the 
order  a£  removal,  or  that  the  pauper  is  not  entitled  to  the 
settlement,  then  the  judgment  of  the  sessions  to  be  coi^ 
firmed;  if  otherwise,  the  order  of  the  sessions  to  be  re- 
versed, and  the  order  of  removal  confirmed. 

Ttmmsendf  in  support  of  the  order  of  sessions. — The 
sessions  were  right  in  quashing  the  order.  The  exami- 
nations fail  in  a  material  point,  namely,  in  not  shewing 
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1847.        that  the  settlement  of  the  pauper's  father  in  Llandwrog 

The  QuBBN     ^^  gained  previous  to  the  pauper's  emancipation  in 

V'       .   1812.     The  evidence  of  the  father's  settlement  was  the 

Inhabitants  of  .       , 

Bamoor.  relief  given  to  him  by  th^  appellant  parish  m  1824;  bat 
it  is  consistent  with  all  that  appears  on  the  examinations, 
that  that  relief  was  given  on  account  of  a  settlemeat 
gained  subsequent  to  1812,  the  date  of  the  son's  emanci- 
pation. It  was  therefore  left  uncertain  whether  the 
pauper  ever  derived  any  settlement  from  his  father  in 
the  appellant  parish,  and  no  presumption  can  be  made  as 
to  the  time  of  emancipation:  Begma  v.  LtlleshaU(a), 
and  Regina  v.  BrighiheliMtone  {b).  The  Court  here 
called  on 

Yardletfi  contrL — It  may  have  been  impossible  for 
the  respondents  to  shew  the  conmiencement  of  a  deriva- 
tive settlement;  it  may  have  commenced  many  genenb- 
tions  back.  If  it  commenced  subsequently  to  1812,  the 
appellants  might  have  proved  that  \Wightmanf  J. — 
Though  you  might  not  be  able  to  go  back  to  its  com- 
mencement, might  you  not  have  shewn  the  settlement 
of  the  pauper's  father  to  have  existed  prior  to  1812?] 
That  does  appear  if  the  whole  of  the  evidence  is  taken 
together,  for  it  was  proved  that  long  previous  and  up  to 
the  pauper's  marriage  in  1812^  and  always  afterwards, 
his  father  had  resided  out  of  the  appellant  parish;  conse- 
quently, it  was  impossible  that  he  could  gain  a  settlement 
there  subsequent  to  1812,  and  the  non-emancipation  of 
the  son  will  be  presumed  up  to  that  date:  BeginaY. 
Zdlkshall^a);  Regina y.BrigktheltMtoneip),  [Wightmanj 
J. — Those  &cts  do  not  appear  from  the  original  exami- 
nations which  are  in  question,  but  partly  from  the  evi- 
dence on  the  hearing  of  the  appeal.]  They  may  be 
fairly  inferred  from  the  examinations  alone.    [Wight' 

(a)  Ant^,  Vol.  1,  p.  576.  (Jb)  Antfe,  p.  7. 
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marly  J. — The  Bettlement»  as  &r  as  the  examinations  go^         1847. 
may  have  been  gained  in  1813.    Lord  Denman,  C.  J. —      The  Quben 
You  might  have  shewn  the  settlement  to  have  com*  y- 

-  ,  ,  _  Inhabitants  of 

menced  at  any  date  prior  to  1812^  if  the  fact  was  so.]  Bamoor. 

Per  Curiam  (a). 

Order  of  sessions  confirmed. 

(a)  Before  Lord  Denmatiy  C.  J.,  PcfttesoUy  IVightman,  and 
Erie,  Js. 


Dale  v.  George  Pollard^  Benjamin  Briggs  Popple-     April  20th. 
WELL,  John  Andrew,  and  George  Waddington. 

JlvEPLEVIN. — Cognizance:  That  the  defendants  Byftat.53Geo. 
were  bailiffs  of  John  Plumbe  Tempest,  John  Green  if^ypcrwii  ' 
Paley,  Matthew  Thompson,  Henry  Wickham  Hird,  of^diuS^^* 
and  Charles  Hardy,  Esquires,  justices  of  the  peace  rate,  the  Tali- 
for  the  West  Riding  of  the  county  of  York ;  and  the  has  not  been 
pkintiff,  a  rated  inhabitant  of  the  township  of  Bradford,  ^^^Siwti- 
in  the  parish  of  Bradford,  in  the  said  ridinir ;  that,  on  ^  Court,  he 

*^  &'  '  maybe  brought 

the  14th  of  May,  1841,  a  church-rate  was  made  for  the  before  two  jus- 
repairs  of  the  church  of  the  said  parish,  by  which  rate  ezj^'ine  upon^ 
the  pkintiff  was  duly  rated  in  a  sum  below  £10,  to  wit,  ^^j^^^* 
in  the  sum  of  Is.  5d. ;  that  the  defendants.  Pollard  and  complaint,  and 

order  payment, 

Popplewell,  were  at  the  said  time,  when  &c.,  church-  &c.  $  but  if  the 
wardens  of  the  said  parish  church,  and  as  such  de-  ratebc^cUs-  * 
manded  from  the  plaintiff  the  said  sum  of  Is,  5rf.,  which  P"^'  and  no- 

*  '  tice  thereof 

the  plaintiff  refused  to  pay,  whereupon  he  the  said  e;iventothe 
plaintiff  was,  on  the  19th  of  July,  1841,  summoned  to  person  dUput- 
appear  before  the  aforesaid  justices  to  shew  cause  why  ghaU*fOT^ 

giving  judg- 
ment in  the  case. 
Where  a  person,  summoned  before  the  justices  under  this  act,  gave  them  notice  that  he 
should  not  contest  the  yalidity  of  the  rate  in  an  Ecclesiastical  Court,  but  commence  actions 
in  the  Courts  of  common  law  against  them,  and  all  persons  concerned  therein,  for  all  acts 
connected  with  the  said  rate,  wMch  he  should  be  adyised  were  illegal  :—'Heldf  that  this  was 
sufficient  notice. 

The  jurisdiction  of  the  justices  depends  on  the  bonft  fide  intention  of  the  person  sum- 
moned to  dispute  the  rate,  and  that  is  a  matter  for  them  to  ascertain. 

VOL.  n.  XX  N.  8.  c 
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1847.  ^^  refused  to  pay  the  said  sum  of  Is,  5d, ;  and  that  the 
said  justices,  having  duly  examined  %uxy  issued  an  order 
under  their  hands  and  seals,  dated  the  21st  of  July, 

1841,  commanding  the  plaintiff  to  pay  to  the  said  Pol- 
lard and  Fopplewell  the  said  sum  of  1«.  5d.,  together 
with  the  further  sum  of  lis.  for  their  costs  and  charges; 
that  the  said  otder  was  duly  served  on  the  plaintiff,  but 
that  he  still  refused  to  pay  the  sums  therein  mentioned; 
whereupon  afterwards,  to  wit,  on  &c»,  the  said  jusdces 
issued  their  warrant,  directed  to  the  said  John  Andrew, 
then  being  constable  of  Bradford  aforesaid,  commanding 
him  to  levy  the  said  sums  by  distress  and  sale  of  the 
goods  of  the  plaintiff;  by  virtue  of  which  warrant  the 
said  John  Andrew,  and  the  other  defendants,  as  his  ser^ 
vants,  and  as  bailiffs  of  the  said  justices  as  aforesaid, 
acknowledge  the  taking  of  the  goods  of  the  plaintiff, 
&C.  Verification. — Pleas :  1.  De  injuria.  Issue  thereon. 
2.  That  defendants  ought  not  to  acknowledge  the 
taking,  &c.,  because  the  plaintiff  at  the  time  of  the  ex- 
amination by  the  said  justices  in  the  cognizance  men- 
tioned, and  before  the  making  by  them  of  the  said 
order  of  the  21st  July,  1841,  disputed  the  validity  of 
the  said  rates,  and  gave  notice  to  the  said  justices  of  his 
so  disputing  it.     Verification.    Wherefore  &c. 

Beplication :  That  plaintiff  did  not  dispute  the  vali- 
dity of  the  said  rate,  or  give  notice  of  his  disputing  the 
validity  of  it  to  the  said  justices  in  manner  and  form, 
&c     Issue  thereon. 

The  action  was  tried  at  the  York  Summer  Assises, 

1842,  before  Lord  Denman^  C.  J.,  when  a  verdict  was 
found  for  the  plaintiff,  with  32.  Zs.  damages,  subject  to  a 
spedal  case  to  be  stated,  from  which  the  Court  waa  to 
draw  such  inferences  as  they  should  think  a  jury  ought 
to  draw  (a).   The  case,  which  was  drawn  up  accordingly, 

(a)  It  was  agreed^  that  either  diet,  if  the  Court  should  so  di- 
party  was  to  be  at  liherty  to  rect,  with  such  findiugs  as  they 
turn  the  case  into  a  special  ver-    should  direct  to  form  part  of  it. 
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aiter  Betting  out  the  pleadings  at  length,  proceeded  to        i847. 
state  the  following  facts  as  proved  at  the  trial : — 

On  the  6th  of  May,  1841,  a  monition  issued  out  of 
the  Consistory  Court  of  the  Archbishop  of  York,  by 
which  Popplewell  and  Pollard,  the  said  churchwardens, 
were  peremptorily  monished,  among  other  things,  to  call 
a  yestry  for  the  purpose  of  makiog  a  rate  for  the  repair 
of  the  parish  church  of  Bradford,  in  pursuance  of  which 
a  vestry  was  held  on  the  14th  of  the  same  month.  The 
monition  was  read  to  the  meeting  by  Ae  chainnan,  and 
Popplewell,  the  senior  churchwarden,  moved. that  a  rate 
amounting  to  8SSL  As»  2d,  be  made  for  the  necessary 
repairs  of  the  church,  and  that  that  sum  should  be  borne 
by  each  township  in  certain  proportions  then  stated* 
And  he  also  moved  that  one  halfpenny  in  the  pound  be 
assessed  upon  all  property  rateable  for  the  relief  of  the 
poor  in  the  township  of  Bradford.  This  motion  was 
seconded  by  Pollard,  the  other  churchwarden.  A  rate* 
payer  present  then  proposed,  that  "  there  be  no  church- 
rate  for  the  parish  church  of  Bradford  for  the  current 
year.'*  Popplewell'9  motion  having  been  put  to  the 
meeting  by  the  chairman,  and  the  negative  which  in- 
volved the  second  proposition,  the  original  motion  was 
rejected  by  a  large  majority.  The  churchwardens, 
however,  refused  to  acquiesce  in  this  course  pursued  by 
the  majority,  as  not  being  in  obedience  to  the  monition, 
and  annotmced  to  the  meeting  that  they,  the  church- 
wardens, should  proceed  to  lay  a  rate  on  their  own 
authority,  with  the  consent  of  the  minority  in  vestry 
assembled.  This  was  accordingly  done;  and  also  the 
sum  of  one  halfpenny  in  the  pound  was  assessed  on  the 
township  of  Bradford  in  the  terms  before  mentioned, 
and  a  statement  made  of  the  particular  items  for  which 
the  rate  was  required.  From  an  extract  from  a  book 
called  the  "  assessment  or  rate-book,"  it  appeared  that 
the  plaintiff  was  rated,  pursuant  to  the  rate  so  made  by 

xx2 
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the  minority,  at  Is*  5d.,  for  Ids  property  in  the  township 
of  Bradford,  which  sum  would,  in  respect  of  his  pro- 
perty there,  be  that'  which  he  would  be  liable  in  the 
case  of  a  lawiul  church-rate  to  pay. 

The  case  then  stated  the  customary  mode  of  collect- 
ing rates  in  the  township  of  Bradford,  and  the  propor- 
tions borne  by  each  township  in  the  parish. 

The  rate  in  question  was  never  questioned  in  any 
Ecclesiastical  Court;  and  the  churchwardens,  on  the  17th 
of  July,  1841,  duly  gave  the  plaintiff  notice  of  the  said 
rate,  and  demanded  payment  of  the  said  sum  of  Is,  5d, 
which  he  altogether  refused  to  pay.  Pollard,  thereupon, 
on  the  19th  of  July,  1841,  procured  a  warrant  requiring 
the  plaintiff  to  appear  before  the  justices  of  the  said 
West  Riding,  to  shew  cause  why  he  refused  to  pay 
the  above  sum.  The  plaintiff,  on  the  2l8t  of  July, 
appeared  accordingly  before  John  Plumbe  Tempest, 
Charles  Hardy,  John  Green  Paley,  Matthew  Thomp- 
son, and  Henry  Wickham  Hird,  Esquires,  who  then 
duly  examined,  upon  oath,  into  the  merits  of  the  com- 
plaint, and  thereupon  duly  (on  the  assumption  that 
notice  of  the  validity  of  such  alleged  rate,  or  the  liability 
of  the  plaintiff  to  pay  the  same  being  disputed,  was  not 
given  to  the  justices  in  conformity  with  the  stat.  53  Geo. 
3,  c.  127,  s.  7,)  made  an  order  directing  the  plaintiff  to 
pay  the  said  sum  of  Is.  5d.y  together  with  the  further 
sum  of  17*.  for  costs.  On  the  attendance  before  the 
justices,  and  before  the  order  last-mentioned  was  made, 
the  minutes  of  the  vestry  meeting  were  read  to  the  jus- 
tices,  and  it  was  proved  that  the  plaintiff's  proportion 
of  the  rate,  according  to  the  assessment  or  rate-book,  was 
Is.  6cLy  and  that  he  was  rateable  to  that  amount,  assum- 
ing the  rate  to  be  valid,  and  that  the  1*.  5(L  had  been 
demanded  of,  and  payment  of  it  refused  by  him.  The 
justices  asked  the  attorney  of  the  plwitiff«  who  attended 
with  him,  if  he  had  anything  to  say  against  the  payment 
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of  the  Is.  5cLy  to  which  the  attorney  answered,  "  The  ^847. 
course  I  intend  to  pursue  is  to  put  in  a  written  notice;" 
when  the  chairman  said  to  him,  "  I  suppose  that  is  to 
dispute  the  validity  of  the  rate ;"  to  which  the  attorney 
answered,  "  No,  we  shall  not  dispute  the  validity  of  the 
rate;  we  shall  not  try  the  validity  of  the  rate  before 
these  justices,  but  we  will  merely  give  you  a  written 
notice."  The  attorney  also  said  he  would  bring  an  ac- 
tion against  the  magistrates  if  they  enforced  the  rate ; 
and  he  also  then,  before  the  order  was  made,  served 
the  justices  with  a  written  notice  in  the  following 
words: — 

"To  her  Majesty's  justices  of  the  peace  for  the 
West  Kiding,  in  the  county  of  York. 

"  I,  the  undersigned^  do  give  you,  and  each  of  you, 
notice^  first,  that  I  protest  against  the  church-rate  al- 
leged to  have  been  laid  for  the  parish  of  Bradford,  in  the 
said  ridings  as  being  an  attempt  to  impose  an  unscrip- 
tural  and  oppressive  tax  upon  all  denominations  of  * 
Christians^  for  the  benefit  of  one  denomination  only ; 
secondly,  that  I  shall  not  contest  the  validity  of  the  said 
rate  in  the  Ecclesiastical  Courts ;  and  thirdly,  that  I  shall 
commence  actions  in  the  courts  of  common  law  against 
you,  and  all  other  persons  concerned  therein^  for  all  acts 
and  proceedings  connected  with  the  said  rate  which  I 
shall  be  advised  are  illegal. 

"  Dated,  &c.  ^  «  John  Dale." 

The  justices  at  the  time,  and  before  they  made  the 
order,  knew  tiie  plaintiff  denied  and  disputed^  and  in- 
tended to  deny  and  dispute,  the  right  of  a  minority  to 
impose  a  church-rate  against  the  votes  of  a  majority. 

It  was  deposed  to  by  a  witness  at  the  trial,  thatj  on 
the  1st  of  September,  1841^  the  churchwardens  applied 
to  tlie  justices  for  a  warrant  to  levy  the  said  sums  of 
money ;  that,  on  that  occasion,  the  plaintiff  not  being 
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1847.  present,  it  was  sworn  before  the  justioeB  by  the  defend- 
ant, John  Andrews,  the  constable  of  Bradford,  that  he 
had  shewn  the  plaintiff  the  said  order,  and  served  him 
with  it,  and  demanded  the  sums  of  Is.  dd,  and  17j.  men- 
tioned therein,  and  that  the  plaintiff  had  refused  to  pay 
either  of  them.  [The  evidence  of  this  witness  was 
objected  to,  but  received,  subject  as  hereinbefore  men- 
tioned.] It  also  appeared  Jliat  Andrews,  on  that  occa- 
sion, produced,  at  the  same  time,  the  order  bearing  an 
indorsement  in  his  handwriting,  stating  the  service 
thereof,  in  conformity  with  the  above  evidence. 

The  justices,  after  hearing  that  evidence,  made  thdr 
warrant  to  levy  the  said  sums  of  Is.  5cL  and  17«. 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
plaintiff,  directing  the  said  warrant  to  the  said  John 
Andrews,  and  others  whom  it  might  concern,  and  under 
this  warrant  two  books  of  the  plaintiff  were  seized  in  his 
house  at  Bradford,  which  was  the  taking  in  respect  of 
which  the  action  was  brought. 

The  third  question  for  the  opinion  of  the  Court- was, 
whether  the  verdict  on  the  last  issue  should  be  found 
for  the  plaintiff  or  the  defendants  (a). 

Ellis  (Baines  was  with  him),  for  the  plaintiff — 
First,  as  to  the  question  raised  by  the  second  issue, 
namely,  whether,  before  the  justices  made  their  order  of 
the  2 1st  of  July,  the  plaintiff  gave  them  notice  that  he 
disputed  the  validity  of  the  rate.  That  arises  under  a 
proviso  contained  in  sect.  7  of  the  53rd  Geo.  3,  c.  127, 
which  declares,  that,  if  the  "  validity  of  a  rate,  or  the 
liability  of  the  person  from^whom  it  is  demanded  to  pay 
the  same  be  disputed,  and  the  person  disputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  for- 

(a)  Three  other  questions  were  reserved  in  the  case,  bat  the 
judgment  of  the  Court  was  given  on  one  only. 
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bear  giving  judgment  thereupon,"  &a  Two  authorities  1847. 
only  are  to  be  found  on  this  proyiso :  Bex  y.  The  Chapels 
wardens  of  MUnrow  (a),  and  Rexy.  Wrottesley  {b).  In 
the  former  it  was  held,  that  to  give  notice  to  the  justices 
of  bringing  an  action  against  any  person  who  ventures 
to  levy  a  rate,  is  sufficient  to  dispute  the  validity  of  it. 
In  the  latter,  that  it  is  not  enough  simply  to  state  an 
intention  to  dispute  the  validity  of  a  rate :  but  that,  in 
order  to  oust  the  jurisdiction  of  the  justices,  they  must 
be  satisfied  that  there  is  a  bonit  fide  intention  to  do  so. 
Here  there  was  undoubtedly  a  dispute.  It  is  true  that 
the  plaintiff's  notice  stated  that  he  should  not  dispute 
the  rate  in  the  Ecclesiastical  Courts,  but  the  reason  of 
that  was  obvious ;  no  rate,  as  he  contended,  was  made : 
consequently,  as  was  held  in  Veley  v.  Burder  (c),  there 
was  nothing  on  which  the  Spiritual  Court  could  adjudi- 
cate. This  very  rate  was  before  this  Court  in  Regina 
V.  Thomas  (c£),  and  being  a  customary  rate,  it  was  ob- 
served by  Lord  Denman,  C.  J.,  in  giving  judgment,  that 
that  might  undoubtedly  be  the  means  of  bringing  into 
the  temporal  courts  matters  that  could  otherwise  have 
originated  in  none  but  a  spiritual  jurisdiction.  Besides,  ^ 
the  statement  by  plaintiff's  attorney,  that  he  would 
bring  an  action  against  the  justices  if  they  enforced  the 
rate,  clearly  brings  the  case  within  the  authority  of  Bex 
V.  TTie  Chapelwardens  of  Milnrow  (a),  [The  arguments 
of  counsel  on  the  other  points  in  the  case  are  omitted, 
as  the  judgment  of  the  Court  was  confined  exclusively 
to  the  notice  to  dispute  the  validity  of  the  rate.] 

Cowling^  (  Tomlinson  was  with  him),  contnl. — If  the 
plaintiff,  in  fact,  disputed  the  validity  of  the  rate,  he 
ought  to  have  pointed  out  to  the  justices  some  par- 


(a)  5  M.  &  S.  248.  (e)  12  A.  &  E.  266. 

(h)  1  B.  &  Ad.  648.  (d)  3  Q.  B.  R.  589. 
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1847.        ticular  objection  to  it,  and  one  which  might  have  been 
decided  by  the  Ecclesiastical  Courts.     Unless  the  objeo- 
tion  was  of  such  a  nature  as  to  bring  the  matter  within 
their  cognizance,  the  justices  would  not  be  ousted  from 
their  jurisdiction ;  as,  in  all  other  cases,  if  they  decide 
wrong,  there  is  an  appeal  given  to  the  quarter  sessions, 
which  would  be  nugatory,  if  the  mere  general  state- 
ment of  an  int-ention  to  dispute  a  rate  removed  it  at 
once  from  the  justices'  jurisdiction.     In  Bex  v.  The 
Chapeltoardens  of  MUnrow  (a),  the  objection  to  the  rate 
was  not  general,  but  a  reason  was  specified,  namely, 
that  the  person  refusing  to  pay  had  no  seat  in  the 
church ;  that  was  an  objection  which  the  Ecclesiastical 
Court  could  decide  upon.    Lord  EUenboraughj  C.  J.,  in 
giving  judgment,  says :   "  Perhaps,   if  a  person  was 
merely  to  say  before  the  justices  that  he  disputed  the 
rate,  it  would  not  be  sufficient,  inasmuch  as  he  ought 
to  shew  something  to  manifest  that  he  disputed  it  boni 
fide."    Rex  v.  fVrottesley^b),  too,  is  to  the  same  efiect; 
there  a  mandamus  was  granted,  commanding  the  jus- 
tices to  examine  into  the  complaint ;  and  Lord  Tenter^ 
den,  C.  J.,  said :  ^'  At  least,  it  will  not  come  to  this 
strange  absurdity,  that  a  man,  by  merely  saying,  *  I  dis- 
pute the  validity  of  the  rate,'  shall  put  an  end  to  the 
jurisdiction  of  the  justices."    These  two  cases,  there- 
fore, do  not  go  the  length  contended  for  on  the  other 
side.     In  Regina  v.  The  Inhabitants  of  St  Clemenfs  {c\ 
a  rate  had  been  questioned  in  the  Ecclesiastical  Court ; 
and  it  was  argued,  that,  although  the  proceedings  thare 
were  afterwards  abandoned,  yet  that  the  justices  could 
not  act,  as  the  mere  abandonment  of  the  proceedings 
did  not  put  an  end  to  the  suit ;  but  this  Court  held  that 
the  justices  had  jurisdiction,  on  the  ground  that  no  de- 
fence had  been  made  in  the  Ecclesiastical  Courts,  and 

(a)  5  M.  &  S.  248.    {h)  1  B.  &  Ad.  648.     (e)  12  A.  &  £.  177. 
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because  proceedings  there  were  clearly  at  an  end.  i847. 
l^Erhf  J. — In  this  case,  by  saying  he  would  not  go  to 
the  Ecclesiastical  Court,  the  plaintiff  probably  meant 
that  he  would  let  judgment  go  by  default  there,  and 
remove  the  proceedings  by  prohibition.]  If  he  had 
stated  that  to  the  justices,  the  case  would  have  been  dif- 
ferent; the  plaintiff,  however,  did  not  say  he  would 
dispute  the  jurisdiction  of  the  Ecclesiastical  Coiul,  but 
only  that  he  would  not  go  there.  [  ffiffhtman,  J. — Ac- 
cording to  the  cases  cited,  the  bona  fides  of  the  intention 
to  dispute  seems  to  be  the  point  to  be  ascertained.] 

Lord  Denman,  C.  J. — I  think  it  not  at  all  improbable, 
that  the  Legislature  may  have  meant  that  the  53  Geo.  3, 
c.  127,  H.  7,  should  be  applicable  in  every  case  of  a  rate 
below  a  certain  sum,  and  of  which  there  was  no  inten- 
tion to  dispute  the  validity  in  the  Ecclesiastical  Court ; 
but  they  have  not  said  so,  and,  it  may  be,  for  a  very 
good  reason,  as  it  may  be  more  properly  a  question  for 
this  Court  to  decide  in  an  action  which  may  be  the  best 
mode  of  disputing  it.  Mr.  Cowling  is  obliged  to  qualify 
the  word  ^'  dispute"  used  in  the  act,  as  meaning  a  dis- 
pute in  the  Ecclesiastical  Court;  but,  for  the  reason 
given,  that  view  cannot  be  sanctioned.  Here  there  was 
a  notice  of  an  objection  of  a  general  kind ;  next,  the 
plaintiff  said,  that  he  would  dispute  the  rate  in  a 
common-law  court ;  thirdly,  that  a  minority  could  not 
make  a  valid  rate.  We  must  see  that  there  was  a  bonft 
fide  intention  to  dispute.  The  plaintiff  may  have  meant 
to  say,  *^  I  shall  take  no  steps  in  the  Ecclesiastical 
Court ;''  and  our  late  proceedings  shew,  that  there  was 
good  ground  for  deliberating  whether  he  should  do  so 
or  no  (a). 

Patteson,  J. — This  Is  a  question  of  fact  to  be  deter- 
(a)  See  Oosling  v.  Te/^,  7  Q.  B.  R.  406. 
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1847.  mined,  like  any  other,  from  all  the  circumstances.  TAd 
the  plaintiff  dispute  the  rate,  and  give  notice  of  it?  It 
does  not  depend  on  the  wajr  in  which  he  meant  to  dis- 
pute it.  Take  all  that  he  said  together,  and  it  is 
obvious  that  he  meant  to  try  the  validity  of  the  rate 
somewhere  else  than  in  the  Ecclesiastical  Courts  No 
doubt,  he  had  better  have  stated  the  objection,  namely, 
that  the  rate  was  made  by  a  minority ;  but  it  is  plain 
enough  that  every  one  knew  that  that  was  the  question; 
and  we  cannot  say,  as  a  jury,  that  the  verdict  ought  not 
to  be  for  the  plaintiff. 

WiGHTMAN,  J. — It  seems  to  me  that  the  question  is 
that  which  we  discussed  in  Rex  v.  Wrottesley  (a).  Did 
the  plaintiff  really  and  bon&  fide  intenH  to  dispute  the 
validity  of  the  rate.  That  ia  the  question  which  the 
justices  must  always  consider.  Here  it  is  plain  he  had 
the  intention  to  dispute  the  rate ;  by  prohibition^  if  the 
Ecclesiastical  Court  was  resorted  to,  by  action,  if  his 
goods  were  distrained.  We  cannot  but  see .  that  the 
justices  knew  the  plaintiff's  intention  to  dispute  the 
rate,  and  on  the  ground  that  the  minority  had  made  it. 

Erle,  J. — I  think  there  ought  to  be  judgment  for  the 
plaintiff.  The  summary  jurisdiction  of  the  justices  is 
confined  by  the  statute  to  the  case  in  which  there  is  no 
dispute ;  if  the  rate  is  disputed,  and  a  reasonable  ground 
for  disputing  it  shewn,  the  jurisdiction  of  the  justices  is 
ousted.  Those  two  things  concurred  in  this  case,  and 
that  distinguishes  it  from  Rex  v.  Wrottesley  (a),  in  which 
there  was  no  such  concurrence. 

Judgment  for  the  plaintiff  on  the  second 
'  issue.     The  jury  to  be  discharged  as 
to  the  other  issue. 

(a)  1  B.  &  Ad.  648. 
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The  Queen  v.  Nathaniel  Shipperbottom.  May  1st. 

X  HE  following  order  made  under  the  statute  8  &  9  An  order  in 

,        ,  ,         ,  bastardTy  under 

Vict,  c,  10,  was  remored  into  this  Court  by  certiorari : —  the  8  &  9  Vict. 

c.  10,  (which 
enables  a  pata- 

'^  Borough  of  Bolton,  in  the  County  of  Lancaster,  tive  father  to 

to  wit.  appear  by  at. 

w  wiiw  torney  or 

«  At  a  petty  sessions  of  her  Majesty's  justices  of  the  ^^^^'  ^^ 
peace  for  the  borough  of  Bolton  in  the  county  of  Lan-  tive  father  ap- 

,  ,  peared  in  per- 

caster,  holden  in  and  for  the  said  borough  of  Bolton  Bon,  and,  in  a 
in  the  county  of  Lancaster,  at  the  Police-office  in  JJlrJ^arthe 
Bowker's-row,  in  Great  Bolton,  in  the  said  borough,  on  «vidence  was 

°  receiTea  in  the 

the  31st  of  January,  1846,  before  us  Thonias  Ridgway  presence  and 
Bridson  and  Edmund  Ashworth,  Esquires,  two  of  her  attorney  at- 
Majesty's  justices  of  the  peace  for  the  said  borough ;  bSi^ff— i/ew 
Whereas  one  Sarah  M'Carnon,  a  single  woman  residing  •ufficicnt^ 
at  Grreat  Bolton,  within  this  borough,  did,  on  the  2l8t 
of  January,  1846,  having  been  delivered  of  a  bastard 
child  within  twelve  calendar  months  prior  thereto,  make 
application  to  Thomas  Cullen,  Esquire,  one  of  her  Ma- 
jesty's justices  of  the  peace  acting  for  this  borough  of 
Bolton,  for  a  sununons  to  be  served  upon  one  Nathaniel 
Shipperbottom  of  &c.,  in  the  said  borough,  tin-plate 
worker,  whom  she  alleged  to  be  the  father  of  the  said 
child,  and  the  said  justice  thereupon  issued  his  summons 
to  the  sidd  N.  S.  to  appear  at  a  petty  sessions  to  be 
holden  on  this  day  for  this  borough,  in  which  tiie  said 
justice  usually  acts,  to  answer  her  complaint  touching 
the  premises ;  and  whereas  the  said  N.  S.,  having  been 
duly  served  with  the  said  summons  within  forty  days 
from  this  day,  and  nmo  appeariTig  in  pursuance  thereof^ 
and  the  said  Sarah  M'Camon  having  now  applied  to  us, 
the  justices  in  petty  sessions  assembled,  for  an  order 
upon  the  said  N.  S.  according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and  it  being  now 
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proved  to  us,  in  the  presence  and  hearing  of  the  aJtbomey 
attending  on  behalf  of  the  said  N,  S.,  that  the  said  diild 
was,  since  the  passing  of  an  act  passed  in  the  eighth 
year  of  the  reign  of  her  present  Majesty,  intituled  *  An 
Act  for  the  further  Amendment  of  the  Laws  relating 
to  the  Poor  in  England,'  (that  is  to  say)  on  the  2l8t  of 
December,  1845,  bom  a  bastard  of  the  body  of  the  said 
Sarah  M^Camon ;  and  we,  having  in  the  presenoe  and 
hearing  of  the  said  attorney  attending  on  behalf  of  the 
said  N.   S.,  heard  the   evidence  of  such  woman^  and 
such  of  her  evidence  as  she  hath  produced,  and  no 
evidence  having  been  tendered  on  behalf  of  the  said 
N.  S.,  and  the   evidence  of  the  said  Sarah  M'Car- 
non,  the  mother  of  the  said  child;  having  been  corrobo- 
rated in  some  material  particular  by  other  testimony  to 
our  satisfaction,  do  hereby  adjudge  the  said  N.  S.  to  be 
the  putative  father  of  the  said  bastard  child;  and  having 
regard  to  all  the  circumstances  of  this  case,  we  do  now 
hereby  order  that  the  said  N.  S.  do  pay  unto  the  said 
Sarah  M^Carnon,  the  mother  of  the  said  bastard  child, 
so  long  as  she  shall  live  and  shall  be  of  sound  mind^  and 
shall  not  be  in  any  gaol  or  prison,  or  under  sentence  of 
transportation,  or  to  the  person  who  may  be  appointed 
to  have  the  custody  of  such  bastard  child  under  the  pro- 
visions of  the  said  statute,  the  sum  of  two  shillings  and 
sixpence  per  week  from  the  said  21st  day  of  January 
instant,  being  the  day  upon  which  such  application  was 
made  to  the  said  justices  aforesaid,  until  the  said  child 
shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the 
said  Sarah  M^Carnon  shall  marry ;  and  we  do  hereby 
further  order  the  said  N.  S.  to  pay  to  the  said  Sarah 
M^Camon  the  sum  of  ten  shillings,  being  the  costs  in- 
curred in  obtaining  this  order,  and  the  sum  of  ten  shil- 
lings for  the  midwife. 

^^  Given  under  our  hands  and  seals  at  the  sessions. 
(  Signed)        ''  T.  R  Bridson. 

Edmd.  Ashwobth." 
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A  rule  nisi  was  afterwards  obtained  for  the'  purpose 
of  quashing  this  order,  on  the  ground  that  it  did  not 
appear  by  the  said  order  that  the  evidence  was  received 
in  the  presence  and  hearing  of  the  putative  father. 


1847. 

The  Queen 
Shipper- 

BOTTOII. 


Piuhley  now  shewed  cause. — ^In  the  case  of  convic- 
tions, the  Court  has  held  that  it  should  appear  on  the 
face  of  the  conviction  that  the  evidence  was  received  in 
the  presence  of  the  prisoner,  In  re  T(rrdofi{a) ;  but  the 
same  degree  of  strictness  has  never  been  extended  to 
orders.  This  order  shews  that  the  putative  father  was 
present  before  the  justices ;  the  jurisdiction,  therefore, 
clearly  appears^  and  the  Court  will  then  make  every 
intendment  in  favour  of  the  regularity  of  the  subse- 
quent proceedings.  Rex  v.  Venables(b)i  more  particu- 
larly as  the  statute  (8  &  9  Vict  c.  10)  says,  that  pro- 
ceedings according  to  the  forms  given  in  the  schedule, 
or  to  the  like  tenor  and  effect,  shall  be  sufficient.  The 
case  of  Regina  v.  Wroth  {c)  cannot  be  supported ;  it 
has,  in  effect,  been  overruled  by  Regina  v.  King's 
Lynn  (rf). 


Keane,  contriL — The  order  is  bad,  because  it  does  not 
appear  on  the  face  of  it  that  the  evidence  before  the 
magistrates  was  received  in  the  presence  of  the  putative 
father.  In  one  part  of  the  order  it  is  stated  that  he 
appeared  in  person  in  obedience  to  the  summons ;  and 
in  a  subsequent  part  it  is  stated  that  the  evidence  was 
received  in  the  presence  and  hearing  of  the  attorney 
attending  on  behalf  of  the  said  Nathaniel  Shipperbot- 
tom.  It  is  evident,  from  the  words  which  precede  the 
blank  left  in  the  form  given  in  the  schedule,  that  this  is 
not  a  compliance  with  the  statute. 


(a)  Ant^,  Vol.  1,  p.  171 ;  6 
Q.  B.  R.  933. 

(b)  2  Ld.  Raym.  1405. 


(c)  Ant^  Vol.  1,  p.  494. 
Id)  Antd,  p.  334. 
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Lord  'Denman,  C.  J.^— I  have  not  been  quite  satis- 
fied with  the  arguments  that  have  been  adduced ;  but  it 
has  been  suggested  to  me  hj  my  Brother  Ptittesonj  that 
in  a  note  given  to  forms  Nos.  7  &  8  in  the  schedule  an- 
nexed to  the  8  &  9  Vict.  c.  10,  directions  are  given  in 
case  the  defendant  shall  appear  by  attorney  or  counsel 
The  act,  therefore,  contemplated  the  defendant  appear- 
ing by  his  attorney;  and  as  that  fact  sufficiently  ap^ 
pears  on  the  face  of  this  order,  I  think  the  requisites  of 
the  statute  have  been  complied  with  (a). 


Pattbson,  J. — From  the  notes  which  I  find  given  to 
the  forms  Nos.  7  &  8  in  the  schedule,  I  think  it  is  quite 
manifest  that  it  was  the  intention  of  the  Legislature 
that  the  defendant  might  appear  by  attorney  or  counsel, 
though  at  first  I  had  some  difficulty,  because  in  one  part 
of  this  order  it  is  alleged  he  appeared  in  his  own  person, 
and  then  afterwards  that  he  appeared  by  his  attorney. 

WiQHTMAN,  J.,  concurred. 

Erle,  J. — I  am  of  the  same  opinion. — There  was  a 
case  of  Ormerod  v.  Ckadwick  (b)  decided  in  the  Court 
of  Exchequer  last  term,  which  is  strongly  in  favour  of 
the  argument  used  by  Mr.  Pashky. 

Kule  discharged. 


(a)  See  section  7  of  the  8  &  9  Vict.  c.  10. 


(h)  Post,  097. 
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The  Queen  v.  The  Justices  of  Somebsetshire.  May  1st. 

J.N  Michaelmas  Term  last,  a  rule  nisi  had  been  ob-  Notices  to 
tained,  calling  on  the  defendants  to  shew  cause  why  a  try*'  m appeal 
mandamus  should  not  issue,  commanding  them  to  enter  ^ppclSuttts^  ^^ 
continuances  and  hear  an  appeal  as^ainst  an  order  of  afterwarda,  on 

^    *  *  °  the  same  day, 

two  justices  of  Somersetshire,  for  the  removal  of  Sarah  one  of  the  no- 
Coles,  single  woman,  from  the  parish  of  Wedmore,  to  ed  by  a  clerk  to 
the  parish  of  West  Pennard,  both  in  the  swd  county.       attorn^S ' 

by  him  alterg^, 
by  striking  ont 

Bar  stow  and  Fitzherbert  shewed  cause  (a).  the  word 

"enter,"  (as 
the  appeal  had 

Prideaux,  Pashleyy  and  Phinn,  contnt. — {Reffina  v.  ^^g,^"?^^ 
Tlie  Justices  of  Kesteven  (6),  Regina  v.  The  Justices  of  previous  ses- 

sion),  and  by 

Flintshire  (c),  Reffina  v.  TTie  Justices  of  the  West  Rid"  adding  a  notice 
inff  (d),  Rex  v.  The  Justices  of  Gloucestershire  (c),  and  ^JJi^j^  ^j^'^"*^'^ 
Reffina  v.  The  Justices  of  Surrey  (/),  were  cited).  SSst^d 

notice  was  then 

The  facts  of  the  case,  and  the  questions  involved,  fully  out  being  re-  ' 
appear  from  the  judgment  of  the  Court,  which  was  now  Vj^^  offi^re 
delivered  by  ?^  ^^^  »PP«^- 

"^  lant  parish. 

At  the  trial 

CoLERiDQE,  J. — In  this  case  I  thought  it  right  to  pro'^ed^^burthe 
suspend  my  decision  until  I  had  seen  the  affidavits.  ^ppfMants  were 

*  •'  ^  unable  to  prove 

This  I  have  done,  and  the  facts  are,  I  believe,  as  fol-  that  the  second 

notice  was 
served  in  due  time,  in  consequence  of  the  absence  of  the  clerk  who  senred  it,  whereupon 
the  sessions  dismissed  the  appeal "  because  the  notice  was  not  sufficiently  proved.'' 

Heldt  that  the  appellants'  attorney  was  justified  in  having  an  informal  notice  amendjed 
after  it  had  been  signed.  That  the  word  "  enter*'  in  the  original  notice  did  not  make  it 
bad ;  but  that  the  second  notice,  though  insufficient  as  a  notice  of  appeal  for  want  of  proof 
as  to  time  of  service,  was  good  as  an  abandonment  of  the  first  notice,  and  that  the  sessions 
had  come  to  a  right  decision. 

Quare,  whether  this  Court  will  review  a  decision  of  the  sessions  on  a  p^liminary  ques- 
tion of  fact. 


(a)  April  29th,  before  Coh-  (d)  Ant^,  p.  1. 
rtdffe,  J.                                                  (e)  1  B.  &  Ad. 

(b)  Ant^,VoL  1,  p.  151. 
(e)  AnU,  p.  572. 


(e)  1  B.  &  Ad.  1. 
(/)  Ant^,  p.  245. 
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1847.        lows: — On  the  28th  of  September,  notices  "to  enter 

The  Queen     *^^  ^y  *'^®  appeal  were  duly  served  on  the  respondents, 

''^ .  and  upon  the  same  day,  as  now  appears,  one  of  the  no- 

Xiie  Justices  of     ,  •  i     /» 

Somerset-  tices  was  taken  back  from  the  parish  officers  on  whom 
it  had  been  served,  and  again  served  on  him  with  certain 
alterations  made  in  it.  This  was  done  from  an  appre- 
hension that  the  notice,  as  at  first  served,  would  be  bad, 
because  it  contained  the  words  *^  to  enter,"  whereas  the 
appeal  had  already  been  entered.  The  alterations  were 
merely  the  omission  of  these  words,  and  the  insertion  of 
a  sentence  to  the  efiect  that  the  former  notice  was 
thereby  withdrawn.  At  the  sessions  the  respondents 
called  on  the  appellants  to  prove  their  notice  of  appeal, 
and  this  was  done  by  putting  in  and  proving  the  servioe 
of  the  original  notice ;  this  the  respondents  objected  had 
been  withdrawn,  and  could  not,  therefore,  be  relied  on; 
and  they  gave  reasonable  evidence,  by  examining  the 
appellant's  attorney,  of  the  fact  of  withdrawal,  and  that 
the  paper  a  second  time  served,  and  intended  to  operate 
both  as  a  notice  of  trial  and  withdrawal  of  Ihe  first 
notice,  had  been  altered  in  the  manner  stated,  after  having 
been  signed  by  the  parish  officers.  The  witness  who  had 
served  it  was  not  present,  and,  therefore,  the  appellants 
were  not  able  to  prove  on  what  day  the  servioe  took 
place.  On  this  state  of  facts  the  respondents  contended, 
that  they  had  shewn  that  the  first  notice  was  with- 
drawn, and  that  the  appellants  could  not  rely  on  the 
same  paper  as  a  second  good  notice,  both  because  of  the 
alterations  which  rendered  it  inoperative,  and  because 
there  was  no  proof  that  it  was  served  the  requisite  num* 
ber  of  days  before  the  sessions.  After  argument^  the 
'  sessions  dismissed  the  appeal,  finding  ^'  that  the  notiee 
of  appeal  was  not  sufficiently  proved." 

The  appeal,  therefore,  has  not  been  heard  upon  the 
question  of  settlement ;  it  has  been  dismissed  upon  a 
point  preliminary  to  the  hearing,  and  if  the  sessions 
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were  wrong  in  so  doing,  and  the  error  had  been  owing        1847. 
to  a  mistake  of  the  lawj  this  Court  would  set  them    The  Qukbk 
rights  and  direct  them  to  proceed.     But  I  think,  upon   ^^  j^oes  of 

consideration,  that  the  conclusion  they  came  to  was,     Somerset- 
shirs. 
upon  the  facts,  a  correct  conclusion.     The  first  notice 

served  was^  in  my  opinion,  quite  good,  and  might  have 
been  safely  relied  on;  the  insertion  of  the  words  "  to 
enter,"  though  unnecessary,  could  not  have  misled,  and 
they  were  merely  redundant ;  and  if  the  appellants  had 
relied  on  it,  the  sessions  ought  to  have  sustained  it 
against  any  objection  on  that  ground.  But  if  the  appel- 
lants were  shewn  to  have  withdrawn  it,  the  sessions 
could  not  sustain  it,  however  good  on  its  face ;  and  they 
were  shewn  to  have  done  so,  unless  the  alterations  in-* 
validated  the  instrument  of  withdrawal. 

I  am  cfearly  of  opinion  that  they  did  not.  Such  al* 
terations  as  were  made,  it  appears  to  me,  the  attorney 
was  fully  authorised  to  make,  without  requiring  any  ex- 
press warrant  or  fresh  signature  by  the  parish  o£Scers ; 
they  were  mere  corrections  to  carry  out  the  original 
purpose  for  which  the  signatures  were  affixed,  and 
which  it  was  part  of  the  attorney's  duty  to  accomplish ; 
there  was  then  an  effectual  withdrawal  of  the  first  no- 
tice, and  there  was  no  substitution  of  any  second  no- 
tice, not  because  of  any  insufficiency  on  the  face  of  it, 
but  because  there  was  no  proof  of  the  time  of  service. 
The  sessions,  therefore,  were  certainly  justified  in  hold- 
ing that  the  notice  was  not  sufficiently  proved,  and  for 
that  reason  dismissing  the  appeal.  It  is  not  necessary 
for  me  now  to  decide  whether  this  Court  will,  in  all 
cases,  refiise  to  interfere  where  the  sessions  have  de- 
cided on  a  preliminary  matter  of  fact,  without  going  into 

the  merits  of  an  appeal. 

Bule  discharged. 

END   OF  EASTER  TERM. 
VOL.  n.  YY  N.8.  C' 
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Afav  27th.  '^^^  QuBEN  V.  The  Inhabitants  of  Habtpury. 

Where  a  writ  of  ^N  appeal  agauLst  ou  Order  of  two  justices^  dated  the 
b^n°^n^to  17*1^  of  May,  1845,  for  the  removal  of  Saiah  Ann  Hol- 
bring  up  an       ^^r  and  AmGB  Holder  &om  the  pariah  of  Monmouth,  in 

origioal  order,  /.-»«•  -*  i  •  i      n-rr 

and  also  a  spe-  the  county  of  Monmouth,  to  the  parish  of  Hartpuiy,  m 

the  orart  ot^  the  county  of  Gloucester,  the  court  of  quarter  sessions 

^oM^tWa*'  confirmed  the  order,  sabject  to  the  opinion  of  this  Court 

Court  wiu  not  upon  the  foUowing  case : — 

other  objectionB      The  examination  of  Anne  Morse,  the  mother  of  the 

th8^^h!^"re.  paupers,  stated  (amongst  other  things),  "  In  my  first 

served  by  the  husbaud's  Ufetime  we  became  charp^ble  to  the  parish 

special  case,  ^  °  ^ 

although  it  wai  of  Newland,  in  the  said  county  of  Gloucester;  and, 
the  Court  when  after  the  death  of  my  first  husband,  who  died  about 
moveTfoT^that  ^®  yeais  ago,  I  and  my  said  three  children  were 
it  was  intended   removcd  from  theuce  to  the  parish  of  Hartpury,  in  the 

to  make  such  n  r^-i  t 

other  objec.  said  couuty  01  Gloucester,  by  an  order  of  removal, 

though  *Se  rule  where  WO  wcre  relieved,  and  soon  after  that  we  returned 

^':^"L*'  to  *«  ^^  I""^  of  Newland,  and  whUe  there  I  received 

place  was  to  monthly  relief  from  Hartpury  aforesaid,  and  continued 

the  original  to  do  SO  for  six  mouths."    The  examination  of  Thomas 

as  ^e ordCTof  Baytou  Stated :  "  About  nine  years  ago  I  was  overseer 

semions, should  ^f  ^^  parish  of  Newland;  and  while  I  was  such  over- 

not  be  quashed,  * 

the  points  re-     geer,  I  remember  taking  Anne  Morse,  then  Ann  Hol- 

served  by  the 

special  case  not 

applying  to  the  original  order  at  all. 

Heldf  also,  that  the  sessions  were  right  in  holding  that  a  statement  in  the  examinatioii, 
that  the  pauper  receiyed  relief  '*  from  Hartpury  aforesaid/'  sufficiently  shewed  that  she 
had  reoeiTea  relief  from  the  parish  officers  of  Hartpury  on  aooouut  of  the  parish. 
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der,  widow,  and  her  three  children,  two  of  whom  are        1947, 
now  present,  from  the  said  parish  of  Newland  to  the     J.     - 
said  parish  of  Hartpury.    I  took  a  paper,  and  gave  it  to  v. 

the  overseer  of  Hartpury,  with  the  said  paupers,  and     Haktpukt. 
left  them  there.  ** 

The  grounds  of  appeal,  as  far  as  they  are  material  to 
this  oose,  were  :— 

-  3rd.  That  the  said  order  and  examinations  whereon 
t])e  same  is  founded  are  bad  upon  the  facea  thereof 
respectively. 

lOtL  That  the  statements  in  the  examination  of  Ann 
Morse  as  to  the  relief  received,  whilst  the  said  Ann  Morse 
was  in  our  said  parish,  are  insufficient  in  this,  that  it  does 
not  shew  that  the  sdd  relief  was  given  by  any  church- 
warden or  overseer,  or  was  parochial  relief,  or  was  fiu>- 
nished  from  or  paid  out  of  any  parochial  fund  whatever. 

The  appellants  contended  at  the  trial,  that  the  state- 
ments in  the  examination  did  not  contain  any  sufficient 
legal  evidence  of  any  acknowledgment  by  relief  of  the 
settiement  of  tiie  said  Ann  Morse  in  the  appellant 
parish,  and  objected  to  the  respondcnta  giving  any  evi- 
dence  in  support  of  such  acknowledgment' of  settlement. 
The  court  of  quarter  sessions  held  the  said  examin- 
ation to  be  sufficient  in  that  respect^  and  admitted  the 
evidence.  The  question  for  the  opinion  of  this  Court 
was,  whetiier  upon  the  above  examinations  the  respond- 
ents were  entitied  to  go  into  evidence  of  acknowledg- 
ment of  a  settiement  of  Ann  Morse  in  the  appellant 
parish  by  relief. 

Greaves,  in  the  following  Term,  moved  for  a  writ  of 
certiorari  to  bring  up  tiie  original  order  of  justices,  and 
also  the  special  case,  and  mentioned  to  the  Court  {Re^ 
ffina  V.  Hey  op  (a))  certain  objections  which  appeared 
on  the  face  of  the  original  order  of  removal,  but  which 

Anid,  p.  277. 
Y  Y  2 
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1847.        ^^^  ^^*  reserved  by  the  case.     The  order  (a)  and  the 

Jl  Q     ^      case  having  been  brought  up,  he,  in  Trinity  Term  fol- 

V.  lowing,  obtained  a  rule  calling  upon  the  prosecutor  to 

HAKTPURrt    8^6^  cause  why  the  original  order,  and  also  the  order  of 

sessions,  should  not  be  quashed. 

Keating  and  Smythies  now  shewed  cause. — The  only 
question  in  this  case  is,  whether  there  \»  any  evidence 
upon  the  examinations  to  justify  the  sessions  in  comi]]g 
to  the  conclusion  they  did.     The  Court  will  look  at  all 
the  examinations  together,  and  there  is  here  abundant 
statement  of  relief  given  to  the  pauper  while  out  of  the 
parish  of  Hartpury.     The  overseer  of  Newland  states 
that  he  took  a  paper  with  the  paupers,  and  left  them  at 
Hartpury.     Then  the  widow  states  that  she  returned  to 
Newland,  and  while  there  received  relief  from  Hart- 
pury.   It  is  objected,  that  it  is  not  stated  that  the  relief 
was  given  by  the  overseers  of  Hartpury,  or  that  it  was 
given  on  account  of  that  parish;  but  the  overseen  of 
Hartpury  knew  that  the  pauper  had  just  been  delivered 
to  them  by  the  overseers  of  Newland,  and  it  will  not  be 
presumed  that  the  relief  was  given  to  her  by  any  other 
than  the  parish  o£Scer.     The  words  are,  ^^by  Hartpmy 
aforesaid,"  and  that  must  refer  to  the  parish  of  Hart- 
pury, which  is  previously  mentioned  in  the  examinatioDS. 
In  Regina  v.  Great  Bolton  (5),  it  was  argued  ikaX  it 
should  be  shewn  who  gave  the  relief^  but  the  Court  held 
the  statement  to  be  quite  sufficient.    As  to  the  objec- 
tions taken  to  the  original  order,  the  appellants  are  not 
entitled  to  be  heard  upon  any  points  not  reserved  in  the 
spedal  case.     The  rule  is  in  the  usual  form.     \Denmanf 
C.  J. — ^No ;  it  gives  notice  of  objections  to  the  original 
order.  The  point  reserved  by  the  case  does  not  apply  to 

(a)  It  appeared  that  a  copy        (b)  Antd,  Vol.  1,  p.  696;  7 
only,   and    not   the   original    Q,.  B.  R.  387. 
order,  was  returned. 
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the  original  order  at  alL]     It  will  be  observed,  that 
the  third  groand  of  appeal  states  that  the  order  is  bad     The  Qubbn 
upon  the  face  of  it     The  sessions  have  granted  a  case,    inhaWunu  of 
but  they  have  declined  to  grant  it  upon  this  ground,     Haetpuet. 
though  the  matter  had  been  fully  argued  before  them. 

Greaves,  contrk. — ^There  is  no  evidence  here  of  paro- 
chial relief.  To  bind  a  parish  the  relief  must  not  only 
be  given  by  the  parish  officers,  but  it  must  also  be  on 
accoimt  of  the  parish.  Regina  v.  Chreat  Bolton  (a)  is 
distinguishable,  because  it  was  stated  in  the  examina- 
tions in  that  case,  that  the  pauper  was  then  residing  in, 
and  receiving  relief  from,  and  was  actually  chargeable 
to,  the  said  township  of  Great  Bolton;  but  here  the 
pauper  is  residing  in  a  third  parish,  and  the  statement 
would  be  true  if  any  person  in  Hartpury  had  given  the 
pauper  monthly  charitable  relief.  Rex  v.  Great  Bed- 
win  {b)  is  predsely  in  point.  Lee,  C.  J.,  says,  in  his 
judgment  in  that  case,  '^  Then  what  can  be  more  of  the 
merits  than  the  certificate  man's  being  become  actually 
chargeable?  Now  the  two  justices  have  not  adjudged 
that ;  they  only  say  that  he  applied  to  the  overseers,  and 
W98  relieved  by  them.  But  it  does  not  appear  that  it 
was  at  the  parish  expense.'^  Here  it  is  not  stated  that 
any  parish  officer  gave  the  relief,  or  that  it  was  paro- 
chial. Again :  this  was  relief  given  after  the  passing  of 
the  4  &  5  WilL  4,  c.  76.  Section  52  of  that  act  prohibite 
the  parish  officers  from  giving  relief  except  imder  certain 
circumstances,  and  as  those  circumstances  were  not  shewn 
to  exist  here,  it  will  not  be  presumed  that  the  parish 
officers  gave  relief  contrary  to  their  duty.  As  to  the 
second  point :  the  proper  course  has  been  adopted,  as  it 
was  mentioned  to  the  Court  when  the  writ  of  certiorari 


(a)  Ant^,  VoL.l,  p.  636 ;  7  Q.  B.  R.  387. 
(W  Burr.  S.  C.  163. 
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was  moved  for,  that  there  were  other  objectioiiB  to  the 
^    _  order  than  those  which  were  reserved  by  the  case.    The 

The  QuEKN  "^ 

9.  Master  certified  that  the  motion  was  correct,  and  the 

H  ARTFURT.  ^^  ^^  granted  in  open  court  (a).  Regina  v.  St.  Ann^t^ 
fFestminster  (5)5  is  distinguishable,  as  in  that  case  there 
was  no  mention  made  of  the  other  points  at  the  time  of 
moving  for  the  writ  of  certiorari;  but  a  rule  was 
obtained  in  the  Bail  Court  for  quashing  the  order  on  a 
groimd  in  addition  to  and  independent  of  the  grounds 
reserved  in  the  case,  the  order  and  the  special  case  hav- 
ing abeady  been  brought  up  hj  certiorari*  In  Begma 
V.  Heyop  (c)  no  mention  was  at  any  time  made  to  the 
Court  that  it  was  intended  to  take  any  other  objection 
than  those  reserved  by  the  case.  Here,  the  form  of  the 
rule  gives  notice  to  the  other  side  that  it  is  intended  to 
rely  upon  other  objections  than  those  reserved  by  the 
special  case,  because  the  rule  is  to  quash  the  original 
order  as  well  as  the  order  of  sessions.  The  pdnts 
reserved  by  the  special  case  only  affect  the  order  of  ses*- 
jnons.  An  objection  arising  on  the  face  of  the  order 
never  ought  to  be  reserved  in  a  spedal  case.  It  is  always 
open  upon  the  face  of  the  order,  and  that  being  removrf 
by  writ  of  certiorari,  the  objection  may  be  taken*  It  is 
only  necessary  to  reserve  objections  which  do  not  appear 
on  the  face  of  the  order. 

Denman,  C.  J. — We  must  treat  this  case  on  general 
principles.  When  the  sessions  have  dedded  a  point, 
and  granted  a  case,  the  writ  of  certiorari  issues  for  the 
sole  purpose  of  bringing  the  case  up,  that  we  may  decide 
the  question  which  is  asked  by  the  sessions,  and  that 
our  answer  may  guide  them  in  giving  thdr  dedun<m. 
It  is  quite  inconsistent  with  all  princnple,  that  we  diould 

(a)  Regma  t.  Hqfop^  ant^  p.  277.  (ft)  Antd,  p.  517. 

(c)  Ant^,  p.  270. 
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enter  into  any  other  qaestion  than  that  reserved  by  the        1847, 

case.    K  otherwise,  all  the  proceedings  would  be  un-     ^^  qubbn 

rayelled,  and  long  arguments  founded  upon  them,  by  ?• 

which  the  time  of  this  Court  would  be  entirely  taken     Haktpurt. 

up^  and  the  channels  of  justice  would  be  obstructed. 

I  think,  when  a  certiorari  has  issued  to  remove  a  case, 

that  the  points  reserved  by  the  case  alone  axe  before  us ; 

and  that  thoi^h  the  original  order  is  mentioned  in  this 

role,  yet,  as  no  point  upon  it  is  reserved  by  the  special 

case,  we  ought  not  to  permit  any  objection  to  be  now 

takmi  to  it;  and  that  the  rule  has  been  impr(^>^ly 

dxawn  up,  and  ought  only  to  have  been  granted  upon 

the  points  reserved  in  the  case.     This  practiee  must  be 

put  an  end  to ;  and  we  will  adh^e  to  the  rule  which 

was  laid  down  by  Lord  EUenboroughf  C.  J.,  in  Rex  v. 

Gmldford  (a) ;  and  we  think,  that,  although  a  copy  of 

the  order  of*  removal  has  been  returned  instead  of  the 

anginal,  (which«  of  itseLT,  affords  a  complete  answer  to 

this  motion),  we  ought  not  now  to  permit  the  original 

order  to  be  brou^t  up. 

Then,  as  to  the  question  asked  by  the  sessions,  the 
rule  is,  that,  if  there  are  any  statements  in  liieexanuna- 
tions  from  which  the  Court  can  draw  the  same  inference  • 
as  the  sessions,  we  will  not  disturb  their  finding.  But 
here  there  is  not  the  slightest  doubt  that  the  examina- 
tions are  good,  unless  we  are  to  make  presumptions 
contrary  to  common  sense.  '^  From  Hartpuiy  aforesaid" 
— ^that  must  mean  from  the  Hartpury  which  has  just 
been  mentioned,  which  is  the  parish  of  Hartpury ;  and 
it  must  be  taken  that  the  relief  was  given  by  the  parish 
officers.  The  ruling  of  Lee,  C.  J.,  in  Rex  v.  Great  Bed- 
win  (i),  is  not  (insistent  with  the  decisions  of  the  pre- 
sent day :  it  is  never  stated  to  be  parochial  money ;  and 
I  think  that  the  statement  of  relief  in  this  examination 

(o)  2  Chitty's  Rep.  284.  («  Burr.  S.  C.  163. 


The  QvsBM 

V. 

[nhabitants  o 
Ha&tpubt. 
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1847*        ^  quite  sufficieDty  and  that  the  court  of  quarter  seeebos 
ought  to  have  had  the  firmness  to  refuse  a  case  when 
V.  they  had  decided  the  point. 

Inhabitants  of  "^  '^ 

PATTESON5  J. — I  am  of  the  same  opinion.  There 
has  been  some  doubt  as  to  the  practice.  When  a  case 
has  been  reserved,  it  is  not  competent  to  go  into  any 
other  points  arising  from  facts  than  those  mentioned 
in  the  case ;  but  it  is  said  to  be  competent  to  take  ob- 
jections arising  on  the  face  of  the  original  order.  I 
think  that  this,  which  has  only  prevailed  for  a  short 
tinie,  is  a  bad  practice,  and  ought  to  be  put  an  end  ta 
We  will  only  conrider  the  points  reserved  by  the  case; 
and  for  this  reason — that,  if  this  point  had  been  relied 
upon  at  the  sessions,  as  it  might  have  been  on  the  third 
ground  of  appeal,  the  Court  might  have  refused  to 
grant  a  case  upon  the  facts,  unless  the  objections  to  the 
form  of  the  order  were  withdrawn.  There  can  be  no 
doubt  that  it  sufficiently  appears  upon  the  face  of  these 
examinations  that  the  pauper  was  relieved  by  die  pariah 
officers  of  Hartpury  at  the  expense  of  the  parish,  whilst 
she  was  residing  in  Newland. 

WiQHTMAN,  J.,  and  Erle,  J.,  concurred. 

Order  of  sessions  confirmed. 
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This 


The  Queen  v.  George  Best  and  Others.  May  27th. 

was  a  rule  (dated  1st  February,  1846),  calling  "v^crcata 
on  the  defendants  George  Best,  Henry  Halsey,  and  foTtS'cnom^. 
Henry  Drummond,  Esquires,  three   justices  of  the  ^<*^  <^{  ©▼cr- 

n        1  i.  ot  1  t^  seers,  the  parish 

peace  for  the  county  of  Surrey,  to  shew  cause  why  a  proceed  to  elect 
writ  of  mandamus  should  not  issue,  commanding  them  h?^^y"  the 
to  grant  a  warrant  of  distress  under  their  hands  and  «ppo>ntment  of 

^  the  saryeyors 

seals,  for  levying  on  the  goods  of  one  John  Weaver  will  be  mvalid, 

.  ,      ,      unless  notice  of 

the  sum  of  12.  lis.  Sd.,  rated  and  assessed  upon  him  in  the  meeting  be 
and  by  a  rate  and  assessment  made  for  the  repair  of  the  day^at  the 
highways  of  the  pariflh  of  Shalford,  in  the  county  of  ^J"J^^«- 

Surrey.  section  l  of  the 

The  following  facts  appeared  from  the  affidavits : —     c.  69.      ' 
The  parish  of  Shalford,  situate  in  the  Guildford  di-  ^^^^^ 
vision  of  the  county  of  Surrey,  maintains  it&  own  high-  y«l»d  if  made 

for  the  same 

ways.      On   Somday,  the  25th  of  March,   1846,  the  period  of  time: 

i_"ij  J  J*  11,  •i_/K»j  out  a  second 

churchwardens  and  overseers  oi  the  pansh  atfaxed  on  rate  may  be 

the  principal  door  of  the  parish  church  a  notice  in  writing,  ?**^®      ^  ^ 

signed  by  the  churchwardens,  appointing  a  parish  vestry  the  same  par- 

to  be  held  on  the  following  Wednesday,  to  nominate  new  been  wholly 

officers  for  the  parish  for  the  ensuing  year.     In  pur-  ^^^^^^^j^  ^^^ 

suance  of  this  notice,  a  vestry  was  held  on  the  day  ap-  competent  to 

,  justices  under 

pomted ;  new  overseers  were  appomted,  and  two  per-  the  5  &  6  Will, 
sons,  named  Nimrod  Mitchell  and  John  Budd,  were  ^  appoint  a  ' 
elected  surveyors  of  the  parish  for  tiie  coming  year,  by  JS^^^'g^^*  *v 
a  majority  of  the  vestry;  and  on  the  25th  of  April  fol-  Mme  special 
lowing,  at  a  special  sessions  for  the  highways  holden  at  which  they  re- 
Guildford,  the  outgoing  surveyors  of  Shalford  delivered  tibToffioe^SiM 
up  their  accounts  to  the  magistrates,  together  with  the  l?^: .  ^®" 
names  of  Mitchell  and  Budd,  appointed  to  succeed  directory  only, 
them. 

At  a  previous  special  sessions  for  the  highways,  held 
on  tiie  11th  of  the  same  month,  the  magistrates  were  of 
opinion  that  the  inhabitants  of  Shalford  had  not  elected 
surveyors  of  the  highways  in  the  manner  directed  by 
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1847.         the  statute  (a),  inasmuch  as  no  public  notice  for  the 
The  Queen     i^^^ting  of  the  vestry  had  been  given,  on  the  25th  ot 
^'  March, "  three  days  at  the  least "  before  the  day  appointed 

for  holding  the  same ;  accordingly,  they  nominated  Sir 
Henry  Austen  and  Geoi^  Davis  to  be  surveyors  of 
the  parish  until  the  then  next  annual  meeting  fi>r  the 
nomination  of  overseers,  or  for  the  election  of  surveyors. 
Subsequently,  the  account  books  were  handed  over  by 
the  old  surveyors  to  Sir  H.  Austen  and  Davis,  and 
on  the  1st  of  October  following,  these  last^mentaoned 
persons  made  a  highway  rate  for  the  repair  of  the 
parish  roads,  which  was  duly  allowed  by  two  justicee^ 
and  published.  A  part  only  of  this  rate  was  collected 
some  of  the  rate-payer^  refusing  to  pay ;  and,  on  the 
20th  of  November,  Sir  Henry  Austen  and  Davis  pro- 
ceeded to  make  another  highway  rate  for  the  repair  of 
the  parish  roads,  which  was  also  allowed  by  two  jus- 
tices, and  published.  By  this  second  rate  the  sum  di 
IL  lis.  &d.  was  assessed  on  the  said  John  Weaver,  as 
the  occupier  of  scHue  houses  and  land  within  the  parish; 
Weaver,  however,  refused  to  pay,  and  a  summons  was 
thereupon  issued  agiunst  him  to  appear  and  shew  cause 
before  the  justices  at  Guildford  for  his  refusal.  Wea- 
ver appeared  before  the  justices,  and  the  defendants  al- 
leged as  a  reason  for  nonpayment,  that  Sir  Henry 
Austen  and  Davis  were  not  properly  appointed  sur- 
veyors of  the  highways.  The  justices,  however,  de- 
cided, that  Weaver  had  shewn  no  suffidlent  cause  for 
his  refusal  to  pay,  but  dedined  to  enforce  payment  of 
the  rate. 

On  the  19th  of  December,  another  application  was 
made  by  the  surveyors  to  the  defendants  for  a  distress 
warrant ;  but  the  defendants  still  refused  to  issue  it, 
and  the  rate  remaining  unpaid,  the  present  applicadon 
for  a  mandamus  was  made. 

(o)  5  &  6  Will,  4,  c.  50. 


TRINITY  TERM,  10  VICT.  667 

WbrdstDorth  now  shewed  cause.  —  Three  questions  1347. 
present  themselves :  first,  whether  Mitchell  and  Budd 
were  legally  elected  surveyors;  secondly,  if  they  were 
not,  whether  the  appointment  of  Austen  and  Davis  was 
legal;  and,  thirdly,  whether  the  distress  warrant  to 
levy  the  rate  could  properly  issue^  thercf  being  two  rates 
in  existence  at  the  same  time.  A  fourth  question  also 
arises,  namely,  whether,  in  a  case  so  doubtful  as  this  is, 
this  Court  will  direct  a  mandamus  to  the  justices  to 
compel  them  to  enforce  tiie  rate.  The  validity  of  the 
election  of  Mitchell  and  Budd  depends  on  the  question 
whether  the  notice  of  the  25th  of  March,  for  the  vestry 
meeting,  was  a  good  notice  for  the  purpose  of  appoint- 
ing surveyors  of  highways^  By  sect.  6  of  the  5  &  6 
WilL  4,  c.  50,  it  i&  enacted,  '^  that  the  inhabitants  ol 
every  parish  maintaining  its  own  highways,  at  their  first 
meeting  in  vestry  for  the  nomination  of  overseers  of  tiie 
poor,  in  every  year,  shall  proceed  to  tiie  election  of  one 
or  more  persons  to  serve  the  office  of  surveyor  in  the 
said  parish  for  the  year  then  next  ensuing;"  and  by  the 
68  Greo.  3,  c.  69,  s.  1,  no  vestry  is  to  be  holden  "until 
pubUc  notice  shaU  have  been  given  of  such  vestry,  and 
of  the  place  and  hour  of  holding  the  same,  and  the  spe- 
cial  purpose  thereof,  three  days  at  the  least  before  the  day 
to  be  appointed  for  holding  such  vestry."  It  is  admitted, 
therefore,  that  the  notice  was  insufficient  for  the  ap- 
pointment of  overseers,  there  not  having  been  three 
days  at  the  least,  or  three  clear  days'  notice :  Ddbson 
V.  Fussy  (a).  With  respect  to  the  appointment  of  smv 
veyors  of  highways,  however,  sect.  1  of  the  58  Geo.  8, 
c.  69,  does  not  apply ;  no  notice  at  all  was  necessary,  and 
the  election  of  Mitchell  and  Budd  must  be  considered 
as  valid. 

Secondly,  the  appointment  of  Austen  and  Davis  was 

(a)  7  Bing.  305. 


The  Queen 


Best. 
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1847.        irregular.    By  section  11  of  the  5  &  6  Will.  4,  c.  50,  it 
is  provided,  that  if  the  justioes  at  a  special  sessioiiB  shall 
9.  receive  notice  that  the  office  of  surveyor  in  a  parish  is 

vacant,  they  shall,  '^at  their  next  succeeding  special 
sessions  for  the  highways,"  appoint  a  surveyor  them- 
selves. In  the  'present  case,  however,  the  appointmeat 
of  Austen  and  Davis  was  made  at  the  same  special  ses- 
sions at  which  they  received  notice  of  the  office  beiog 
vacant,  and  was  therefore  premature. 

Thirdly,  the  rate  of  the  25th  of  November  was  in- 
valid, because  that  of  the  1st  of  October  was  stiU  exist- 
ing. Regina  v.  The  Inhabitants  of  Fordham  (a)  is  an 
express  authority.  There  Lord  DenmoRy  C.  J.,  said— 
^'  The  first  rate  was  in  existence  when  the  second  was 
made  for  the  same  period.  It  was  ttrgued,  though  not 
very  confidently,  that  there-  may  be  two  rates  for  the 
same  period.  I  think  that  cannot  be :  if  a  rate  already 
exist,  no  one  should  be  called  on  to  pay  a  second." 

Lastly,  the  justices  are  not  to  be  placed  injeopardjby 
being  forced  to  issue  a  distress  warrant.  [J?rfe,  J. — ^Is 
not  a  peremptory  mandamus  a  protection  to  them?] 
This  Court  has  oilen  decided  that  a  mandamus  ought 
not  to  be  granted  in  a  q^se  of  doubt,  or  likely  to  en- 
danger the  justices.  [Erie,  J. — It  was  to  obviate  Ihe 
effect  of  those  cases  that  the  6  &  7  Yict.,  c  67,  was 
passed.] 

Montagu  Chambers  and  Phipson,  contri^. — This  is 
especially  a  case  in  which  a  mandamus  will  be  granted. 
The  justices  are  doubtful  about  the  course  they  ought  to 
take,  and  require  to  be  instructed  by  this  Court  As  to 
the  first  objection,  there  is  no  doubt  that  the  appomt- 
ment  of  Budd  and  Mitchell  was  informal  [JFrfe,  J.— 
It  appears  to  me  that  three  dear  days'  notice  was  Deces- 

(a)  11  A.  &  E.  73. 
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sary ;  the  election  of  the  first  set  of  surveyors  was  there-        i847. 
fore  bad.]     Then,  as  to  the  second  objection :  The  1 1th     The  Queen 
section  of  the  5  &  6  Will.  4,  c.  60,  is  only  directory.  «^- 

It  does  not  compel  the  justices  to  postpone  the  appoint- 
ment of  surveyors  till  some  subsequent  special  sessions 
after  they  receive  notice  of  the  office  being  vacant.  If  it 
were  otherwise^  and  the  justices  could  not  appoint 
fresh  ones  at  once,  there  might  be  an  interval  when 
there  would  be  no  surveyors  at  all.  It  may  be  said, 
that^  inasmuch  as  by  the  44th  section  of  the  5  &  6 
Will.  4,  c.  50,  the  old  surveyors  are  to  ^ve  in  their 
accounts  fourteen  days  after  the  appointment  of  new 
surveyors,  that  shews  that  the  old  ones  were  intended 
to  continue  in  office  until  after  the  appointment  of  new ; 
there  is  nothing,  however,  which  obliges  them  to  do  so. 
In  Bex  V.  Tlie  Justices  of  Denbyshire  (a),  which  was  a 
case  under  the  13  Geo.  3,  c.  78,  s.  1,  the  words  of 
which  are  similar  to  those  in  the  1 1th  section  of  the 
4'&  5  Will.  4,  c.  50,  Lord  EUenboroughj  C.  J.,  swd — 
"  This  part  of  the  act  is  only  directory  to  the  magis- 
trates to  make  the  appointment  at  the  time  mentioned ; 
but  there  are  no  negative  words  to  prevent  them  from 
exerdsing  their  office  in  that  respect  at  any  subsequent 
time,  if  it  shall  be  necessary."  In  that  case  the  appoint- 
ment was  said  to  have  been  made  too  late,  not,  as  here^ 
too  early ;  but  the  case  is  not  the  less  an  authority,  the 
words  of  both  acts  being  in  pari  materia.    Hew  v.  Spar^  * 

row  (I!)  is  to  the  same  effect,  and  is  cited  in  Rex  v.  The 
Justices  of  Denbyshire  (a).  Lastly^  as  to  the  rates  being 
concurrent:  The  doctrine  of  such  rates  being  ill^al,  is 
founded  on  the  supposition  of  their  being  for  the  same 
period.  [ErUy  J.r— No  doubt,  in  practice  the  whole  of 
one  rate  has  seldom  been  collected  when  a  new  one  is 
levied,  and  that  is  not  illegal     The  fair  inference  from 

(a)  4  East,  142«  (5)  2  Sir.  1123. 
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1847.  the  fiu^ts  here  ib,  that  the  two  rates  were  for  different 
lie  Queen    pcri<>d8>  wmI  SO  are  not  illegaL]     In  Bsgina  v.  Pord- 

^'  ham  (a),  Lord  DenmarCs  judgment  depended  on  the  two 

rates  being  made  for  the  same  period.  {JSrle^  J. — ^The 
only  point  in  the  case  which  gives  me  any  trouble  is  that 
relating  to  the  time  when  Austen  and  Davis  were  ap- 
pointed.   On  that  I  will  take  time  to  conader.] 

Cur.  adv.  vult. 

Coi<EBiDGE,  J.,  now  delivered  judgment  for  Urle^  J. — 
On  shewing  cause  against  a  rule  for  a  mandamus  com- 
manding the  justices  to  take  steps  for  levying  a  rate  for 
highways,  it  appeared  that  the  validity  of  the  appcnnt- 
ment  of  surveyors  for  the  highways  by  the  vestry  wis 
disputed^  on  the  ground  that  a  notice  on  Sunday  for  a 
vestry  on  Wednesday  was  not  a  notice  of  three  days  at 
least,  and  these  facts  were  shewn  to  the  justices  at  a 
special  sessions  for  highways,  and  they,  at  the  same 
sessions,  appointed  the  surveyors  who  made  the  rate 
sought  to  be  enforced. 

One  question  raised  was,  whetiier  this  appointment 
was  valid  under  the  5  &  6  Will,  4,  c  60,  s.  11,  whereby 
it  is  enacted,  that  in  case  the  neglect  of  a  parish  to  elect 
a  surveyor  appears  on  oath  to  justices  at  a  epedial  Bear 
sions  for  the  highways,  they  may,  at  their  next  succeed" 
9  ing  special  sessions  for  the  hightoays,  appoint  a  surveyor ; 

and  I  am  of  opinion  that  it  was  not.  The  ^lactment  is 
clear^  that  the  interval  between  two  special  sessiona  for 
the  highways  is  to  be  interposed  between  shewing  the 
neglect  of  those  who  have  the  primary  right  of  eleotuMi, 
and  the  appointment  by  the  authorities  substituted  in 
case  of  such  neglect;  and  there  seemis  good  reason  for 
the  interval,  as  the  alleged  neglect  may  be  denied  or  ex- 

(a)  11  A.  &  E.  73. 
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plained,  and  as  inquiry  may  be  requisite  to. ascertain        1047. 
who  are  the  fittest  persons.    The  appointment  of  the    xhe  Queen 
surveyors  being  invalid,  the  rate  made  by  them  cannot  ^' 

be  enforced*  It  follows  that  the  rule  should  be  dis- 
charged; and  if  the  justices  were  at  the  cost  of  shewing 
caus^  it  should  be  discharged  with  costs  to  them. 

Bule  discharged. 


The  Queen  v.  The  Justices  of  Middlesex.  June  7th. 

JL  ASHLEY,  in  Hilary  Term  last,  obtained  a  rule,  Whatever  pro- 
calling  upon  the  justices  of  Middlesex  to  shew  cause  79th  section  of 
why  a  writ  of  mandamus  should  not  issue,  commanding  ^^^  4  c  76 
them  to  enter  continuances  and  hear  an  appeal  of  the  ^^  appUcabie 

to  the  case  of  a 

churchwardens  and  overseers  of  the  i)oor  of  the  parish  pauper  lunatic, 
of  the  Holy  Trinity,  in  the  city  of  London,  against  an  Jilted  tiTtiw' 
order  under  the  hands  and  seals  of  two  justices  of  the  i26.\ndtiiCTc- 
said  county,  bearing  date  the  29th  day  of  November,  fore  copies  of 

,  the  examina- 

1845,  whereby  the  treasurer  of  the  guardians  of  the  tion  upon 
poor  of  the  City  of  London  Union  was  ordered  to  pay  J^^  the"m^ -^"^ 
to  the  churchwardens  and  overseers  of  the  poor  of  the  tenw»ceof  *. 

*■  pauper  lunatic 

parish  of  St.  James,  Clerkenwell,  in  the  said  county,  la  made,  must 
the  Bum  of  Us.  6d.,  being  the  expenees  incurred  in  ^^^^^ 
and  about  the  examination  of  Sarah  Orimes,  a  pauper  ^^'^^  appeal 
lunatic,  and  her  conveyance  to  an  asylum,  and  a  certain  against  an  order 

.  ''  ofmaintenancey 

sum  for  her  mture  mamtenance.  which  recited 

It  appeared  by  the  affidavits,  that,  on  the  8rd  of  ^the  Mttie.^'^ 
December,  1845,  a  copy  of  the  above  order  was  served ;  a^^t^^^f^^^e 
but  a  copy  of  the  examination  on  which  the  order  contested. 
was  obtained  was  not  furnished  until  the  23rd  of  De- 
cember.    The  January  quarter  sessions  commenced  on 
the  6ih  of  January,  and  notice  and  grounds  of  appeal 
for  the  April  sessions  were  duly  served  on  the  9th 
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1847.        February^  1846.     The  appeal  was  entered  and   re- 
"^ — ^ — '      spited  at  the  April  sessions;  and,  on  bein^c  called  on 
o.  at  the  July  sessions,  the  counsel  for  the  respondents 

MiD^E^?  objected  that  the  appeal  could  not  be  heard,  as  it 
ought  to  have  been  entered  at  the  January  sessions; 
and  that  the  April  quarter  sessions  had  no  jurisdiction 
to  receive  the  said  appeal.  The  court  of  quarter  ses- 
sions refused  to  hear  the  appeal  on  these  grounds. 

Bodkin  and  Boothby  now  shewed  cause  against  the 
rule. — The  first  question  is,  whether,  under  the  62nd 
section  of  8  &  9  Yict.  c.  126,  copies  of  the  examination 
taken  by  the  justices  when  they  make  an  order  for  the 
payment  of  the  expenses  and  maintenance  of  a  pauper, 
must  be  sent  as  in  the  case  of  a  removal  of  a  pauper: 
it  is  submitted  that  they  need  not,  and  that  the  court 
of  quarter  sessions  was  right  in  refusing  to  hear  this 
appeal,  as  the  appellants  ought  to  have  come  to  tlie 
January  ses^ons.  The  words  of  the  62nd  section  are, 
^^  Provided  always,  that  the  guardians  of  any  union  or 
parish,  or  tiie  overseers  of  any  parish,  township,  or 
place,  affected  by  surh  order,  may  appeal  against  the 
same  in  like  manner  as  if  the  same  were  a  warrant  of 
removal ;  and,  in  case  of  such  appeal,  the  guardian  of 
the  union  or  parish,  or  the  overseers  of  the  parish, 
township,  or  place,  or  the  clerk  of  the  peace  of  the 
county  to  which  such  lunatic  was  chargeable  before 
such  order  was  made,  may  defend  such  appeal;  and 
the  persons  appealing,  or  intending  to  appeal,  and 
the  persons  defending  such  appeal,  shall  have  all  the 
.  same  powers,  rights,  and  privileges,  and  be  subject  to 
the  same  obligations  in  all  respects,  as  in  the  case  of  an 
appeal  against  a  warrant  of  removal."  Now,  the  pro- 
visions of  this  section  do  not.  apply  until  there  is  an  ap- 
peal— \Wightmany  J. — ^Then,  what  is  tiie  meaning  of  the 
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wordfl^  '*  intending  to  appeal  ?"] — nor  can  it  be  intended         1547^ 
that  all  the  provisions  of  the  79th  section  of  the  Poor-     J"    - 

^  ,  The  QUKEN 

law  Amendment  Act  should  be  incorporated,  because  a  v. 

removal  was  there  prohibited  within  the  twenty-one    Middlesex. 

days,  in  order  to  prevent  the  hasty  removal  of  a  pauper ; 

bat  tmder  this  statute  there  is  no  removal  at  all.     The 

cases  of  Regina  v.  The  Justices  of  the  West  Ridi7ig{a) 

and  Regina  v.  Recorder  of  York  (b)  are  in  favour  of  this 

view  of  the  question.     In  the  former  of  these  cases, 

fVtUiamSy  J.,  expressed  an  opinion  that  the  provisions 

of  the  79th  section  of  the  Poor-law  Amendment  Act 

were  utterly  inapplicable  in  an  appeal  under  the  9  Geo. 

4,  c.  40,  s.  54 ;  and  in  the  latter,  Wightman^  J.,  decided 

that,  in^n  appeal  under  either  the  46  th  or  54th  sections 

of  that  act,  no  grounds  of  appeal  need  be  stated.  These 

are  decisions  upon  an  act  in  pari  materia. 

Secondly,  the  appellants  were  not  the  proper  parties 
to  appeal.  The  treasurer  of  the  guardians  ought  to 
have  appealed,  as  the  order  was  made  upon  him. 
\Wtghtmany  J. — ^The  parish  would  ultimately  have  to 
pay,  and  therefore  it  is  affected  by  the  order.]  This 
order  does  not  contain  an  adjudication  of  the  settlement, 
but  only  recites  one;  and  therefore,  there  is  not  the 
same  reason  for  complying  with  the  requirements  of  the 
Poor-law  Amendment  Act  as  in  an  order  of  removal. 

Pashleyy  in  support  of  the  rule. — There  is  a  broad 
distinction  between  this  case  and  the  cases  of  Regina  v. 
Tlie  Justices  of  the  West  Riding  (a),  and  Regina  v.  Re- 
corder of  York  (J>).  Those  cases  were  decided  upon  a 
statute  which  was  passed  prior  to  the  4  &  5  Will.  4, 
c  76;  but  the  statute  which  governs  this  case  was 
passed  subsequently  to  it.  There  may  be  a  doubt  whe- 
ther there  is  any  appeal  under  the  statute  against  an 

(a)  Ant^,  p.  304.  (Jb)  Ant^,  p.  i502. 

VOL.  II.  %  X  N.  S.  C, 
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1847.        order  adjudicating  the  settlement  of  a  pauper,  but  the 

•Die  QuBBN     settlement  may  be  put  in  question  in  an  order  of  this 

^    ,  *•        ^  description.    It  is  conceded  that  the  appellants  under 

The  Justices  of  , 

MioDLBSBx.  the  62nd  section  are  bound  to  send  grounds  of  appeal. 
The  Court,  therefore,  would  be  slow  to  hold  that  the 
respondents  are  not  bound  to  send  copies  of  the  exa- 
minations. The  statute  evidently  contemplates  a  time 
before  the  appeal,  because  it  gives  certsdn  rights  and 
privileges  to  persons  intending  to  appeal,  and  it  is  a 
right  and  privilege  for  the  appellant  to  receive  copies  of 
the  examinations,  as  much  as  it  is  an  obligation  upon 
him  to  send  the  grounds  of  his  appeal. 

Cur.  adv^  vult. 

WiGHTMAN,  J. — My  impression  at  the  time  of  the 
argument  was,  that  the  79th  section  of  the  Poor-law 
Amendment  Act  was  incorporated,  as  far  as  it  was  ap- 
plicable^  in  the  8  &  9  Vict.  c.  126^  and  I  am  still  of  the 
same  opinion.  There  may  be  a  question  how  far  the 
provision  concerning  the  twenty-one  days  is  applicable, 
as  tmder  this  statute  there  is  no  removal ;  but  I  think 
that,  wherever  a  provision  in  the  79  th  section  of  the 
Poor-law  Amendment  Act  can  be  made  applicable  to 
the  case  of  a  pauper  lunatic,  such  provision  must  be  in- 
corporated in  this  act  It  was  objected  that  an  appeal 
against  this  order  did  not  include  an  appeal  against  the 
adjudication  of  the  settlement,  but  I  think  that  it  does, 
and  the  terms  of  the  clause  bear  out  this  constructioii. 

Rule  absoluta 
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The  Queen  v.  The  Justices  of  Durham.  June  9th. 

J.N  this  case  Heath  had  obtained  a  rule,  calling  upon  Order  of  re- 

the  justices  of  the  county  of  Durham  to  shew  cause  why  to  D./of  a 

a  mandamus  should  not  issue,  commanding  them  to  ^^]^^^^^' 

enter  continuances,  and  hear  the  appeal  of  the  overseers  ''m  served  on 

^^  the  27th 

of  Danby  against  an  order  under  the  hands  and  seals  of  March,  and 
two  justices  of  the  said  county  of  Durham,  for  the  re-  Jem^ed  under 
moyal  of  Greorge  Gamby,  his  wife,  and  two  children,  ^J  on  the  22nd 

^    .  .  •  .  April:  the  man, 

from  the  township  of  Merrington  to  the  township  of  having  returned 

-p^     .  to  M.,  was,  on 

JL^anby,  the  23rd  of  De- 

It  appeared  by  the  affidavits  on  which  the  rule  was  ^"^^^  i^ 
obtained,  that  the  order  of  removal,  with  copy  of  exa-  ^^  «»d  family 

to  D.  under  the 

minations,  &c.,  was  served  on  the  overseers  of  Danby  same  order  :— 
on  the  27th  March,  1846;  and  that  the  next  sessions  appeal  by  iXto 
were  held  on  the  6th  April :  that  no  appeal  was  entered  ^^  January 

*  *  *  sessions  was 

at  those  sessions,  but  that,  on  the  22nd  of  April,  George  too  late. 
Gamby  was  removed  by  himself  to  Danby,  where  he 
was  delivered  to  the  overseers,  and  a  certificate  was 
shewn  to  them  that  the  wife  was  unwell^  but  the  order 
itself  had  not  been  formally  suspended. 

In  a^few  days  Gamby  returned  to  his  wife  and 
children  at  Merrington,  where  he  continued  to  reside 
until  the  23rd  of  December,  when,  with  his  wife  and 
children,  he  was  removed  by  the  overseers  to  Danby. 
Against  this  an  appeal  was  entered  and  respited  at  the 
January  sessions ;  and  when  the  case  was  called  on  at 
the  Easter  sessions,  the  Court  refused  to  hear  the 
appeal,  on  the  ground  that  the  appellants  were  too  late 
in  lodging  and  respiting  at  the  January  sessions. 

Granger  now  shewed  cause. — The  appellants  ought 
to  have  lodged  and  respited  their  appeal  at  the  June 
sessions.     The  mw,  upon  whose  settlement  the  settle- 

z  z  2 
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1847.         ment  of  the  wife  and  children  depended^  had  then  been 

^■"■Q^"■^      actually  removed ;  and  the  appellants  might  then  have 

V.  appealed  against  the  whole  order ;  but  now  they  have 

Durham,      accepted  the  man,  and  therefore  this  order  is  functus 

officio  as  regards  him,  and  yet  they  now  seek  to  be  per^ 

mitted  to  appeal  against  the  whole  order. — He  was  then 

stopped  by  the  Court. 

Heath,  in  support  of  the  rule. — ^It  is  admitted  that  a 
parish  cannot  appeal  on  the  actual  removal,  if  it  ham 
already  appealed  on  the  service  of  the  order ;  but  it  is 
submitted  that  the  appellants,  in  this  case,  have  a  right 
to  appeal  against  part  of  the  order.  The  acts  of  Far* 
liament  giving  power  of  appeal  are  remedial  acts,  and 
are  to  be  construed  liberally ;  and,  though  Gamby  may 
be  settled  in  the  appellant  parish,  it  may  be  that  the 
woman  is  not  his  wife,  and  that  the  children  are  illegi- 
timate. [^fFiffhtmaUy  J. — ^Was  that  one  of  the  grounds 
of  appeal  ?]  If  this  rule  is  refused,  it  must  be  on  the 
ground  that  our  appeal  is  too  large,  and  that  we  ought 
only  to  have  appealed  against  part;  but  the  real  giiev* 
ance  took  place  when  the  pauper  and  family  were 
removed. 

WiGHTMAN,  J. — ^I  cannot  say  that  the  sessions  have 
done  wrong ;  and  if  I  were  to  grant  this  rule,  I  should 
be  going  farther  than  ever  has  been  done  before.  The 
order  was  made  in  March,  1846,  for  the  removal  of  the 
man,  his  wife,  and  children:  the  man  is  removed^  but 
not  the  wife  and  children.  In  December,  the  man 
having  returned,  is  removed  again  along  with  his  wife 
and  children,  and  then,  for  the  first  time,  the  parish 
appeals.  Now,  there  might  have  been  an  appeal 
against  the  order  upon  the  actual  removal  of  the  man^ 
because  his  settlement  governs  the  settlement  of  his 
wife  and  children ;  but  the  parish,  after  admitting  the 
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settlement  of  the  man,  now  seeks  to  be  permitted  to  ^34^^ 

appeal  asradnst  an  order  for  the  removal  of  the  whole  '^    ^     ' 

/    „       ^  The  Queen 

lamilj.  V, 

Rule  discharged.  The  Justices  of 

^  Durham. 


The  Queen  r.  The  Inhabitants  of  Crondall.  June  lOrA. 

vJN  appeal  against  an  order  of  two  justices  of  the  A  pauper,  while 
county  of  Surrey,  dated  the  5th  March,  1845,  for  the  parish  A.  was 
removal  of  Martha  Croucher,  widow,  and  her  eight  ^t*^^p^h 
children,  from  the  parish  of  Elstead,  in  the  county  of  B.,  by  the 

_^  reliering  officer 

Surrey,  to  the  parish  of  Crondall,  in  the  county  of  of  a  anion  in 
Hants,  the  sessions  confirmed  the  order,  subject  to  the  B.issi^te^by 
opinion  of  the  Court  on  a  case,  ^^  *f  S*' 

The  following  were  the  examinations  on  which  the  board  of  gnar- 

j  J  dians  of  that 

order  was  maae : —  union  -.—Held, 

"  Surrey,   to    wit.  —  The   examination   of   Martha  ^'^d^^^J?^^' 
Croucher,  lately  residing  in  the  parish  of  Elstead,  in  dencefrom 

1  ^o  T  •  ^11      which  the  scs- 

the  county  of  Surrey,  and  now  an  inmate  of  the  work-  sions  migh*  in- 
house  of  the  Hambledon  Union,  in  the  said  county,  ^ape^  was  set- 
widow,  touchins:  the  place  of  her  settlement  and  the  *Jcdm  pariah  B. 

'  or  Where  a  pau- 

settlement  of  her  eight  children,  taken  upon  oath,  &c.  pef  was  exa- 
The  said  Martha  Croucher,  on  her  oath,  says — ^  I  am  justices  m 
about  thirty-eight  years  of  age,  and  am  the  widow  of  araininMarch, 
James  Croucher,  late  of  the  parish  of  Elstead,  in  the  ®**  "^^^^^  ^"* 

'^  ,  occasion  an 

siud  county  of  Surrey,  deceased     I  was  married  to  my  order  of  re- 
said  late  husband  at  the  parish  church  of  Crondall,  in  made,  a  copy 
the  county  of  Hants,  in  the  month  of  January,  1826;  ^^^^\ 
and  I  and  my  said  husband  constantly  resided  at  Crook-  the  pauper  on 

the  first  occa- 

ham,  in  the  parish  of  Crondall  aforesaid,  from  the  time  sion,  not  being 
of  our  marriage  until  the  latter  part  of  the  year  1837.  cut^,^wi"not 
During  the  time  I  and  my  said   husband   lived   at  being  an  exa- 

°  •'  ^  ^  mmation  on 

Crookham,  we  were  several  times  relieved  during  the  which  the  order 

was  made,  need 
not  be  sent  by 
the  respondents  under  the  4  &  5  Will.  4,  c.  76,  s.  79. 
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1847.  winter  months  by  the  parish  of  Crondall,  with  an  allow* 
The  QuBEv  ^^^  ^^  bread;  and  I  and  my  children  were  once  relieved 
,  ,  ,?•       .   l>y  being  taken  into  the  union-house  of  the  HartW 

Inhabitants  of    JL,  yt  •  /.     i  •  •  .  ^ 

Cbondall.  W mtney  Union,  of  which  union  the  parish  of  Crondall 
aforesaid  was  thdin  and  is  now  part,  where  we  remained 
six  or  seven  days^  without  any  endeavour  to  remove  my 
husband  and  family  to  another  parisL  I  have  by  my 
ssud  husband  eight  children  (naming  them),  who  are 
with  me  in  the  workhouse  of  the  Hambledon  Union,  all 
of  whom  were  bom  in  lawful  wedlock.  In  the  year 
1838  my  said  husband  went  to  live  in  the  said  parish  of 
Elstead«  He  was  taken  ill  and  unable  to  work ;  this 
was  in  the  latter  end  of  1839,  or  the  b^inning  of  1840. 
In  consequence  of  his  illness,  I  applied  to  Mr.  Lodge, 
Mr.  Rowland,  and  Mr.  Chaundler,  of  CrondalL  parish, 
for  relief.  They  told  me  I  must  apply  to  the  parish 
where  I  lived,  and  that  they  must  settle  it  with  that 
parish.  I  accordingly  applied  to  Mr.  Geoi^  Woods, 
the  relieving  officer  of  the  Hambledon  Union,  and  he 
relieved  my  husband  several  times  during  his  illness 
with  money.  My  husband  died  in  the  month  of  June 
last.  At  the  time  of  his  death  he  and  his  family  were 
living  in  Elstead  parish.  Very  soon  after  his  death  I 
applied  to  the  overseers  of  Elstead  for  relief.  I  was  at 
first  relieved  by  them  with  money  and  bread,  and  after- 
wards was  removed  with  my  said  children  from  Elstead 
parish,  in  which  we  were  then  living,  to  the  poor-house 
of  the  Hambledon  Union,  where  we  are  now  supported 
at  the  expense  of  Elstead  parish,  which  forms  part  of  the 
Hambledon  Union.  I  continued  to  reside  with  my  said 
children  in  the  parish  of  Elstead  from  the  time  of  my 
husband's  death  till  we  were  removed  to  the  Hambledon 
union-house.  None  of  my  said  children  have  guned  a 
settlement  in  his  or  her  own  right.' 

"Martha  Crouchbb.'' 
"  The  examination  of  fSamuel  Alidrews,  on^his  oath. 
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WBUiik :  ^  I  am  one  of  the  relieving  officers  of  the  Hartley  1847. 
Wintney  Union,  in  the  county  of  Southampton,  The  rj^^^  quebn 
parish  of  Crondall  forms  part  of  the  said  union,  and  i-i^-u.^t- 
is  situate  in  the  district  of  the  said  union  for  which  I  Crondall. 
am  the  relieving  officer.  I  produce  a'letter  hereto  an- 
nexed)  which  I  received  firom  George  Woods,  the  re- 
lieving officer  of  the  Hambledon  Union,  in  the  county 
of  Surrey,  containing  an  account  of  the  relief  given  by 
him  to  James  Croucher  and  his  family,  amounting  to 
2L  2s.  9d,y  whilst  resident  in  the  parish  of  Slstead  in 
the  said  county  of  Surrey,  and  an  application  for  the  pay- 
ment of  the  amount.  In  consequence,  I  made  a  report  of 
the  f^plication  to  the  board  of  guardians  of  the  Hartley 
Wintney  Union.  I  produce  the  application  and  reportr* 
book  for  my  district  of  the  said  Hartley  Wintney  Union, 
commencing  the  25th  of  December,  1836,  and  ending 
the  25th  of  December,  1840.  This  contains  an  entry  of 
the  application  by  James  Croucher  for  relief,  and  an 
order  for  payment  of  the  said  sum  of  2L  2s.  9d,,  made 
the  27th  of  March,  1840,  and  signed  with  the  initials 
of  James  Brooks,  the  derk  to  the  guardians  of  the  said 
union.  I  also  produce  the  weekly  out-door  relief  list  of 
my  district  of  the  said  Hartley  Wintney  Union,  com- 
mencing the  25th  of  December,  1838,  and  ending  the 
24th  of  June,  1840.  This  book  contains  an  entry,  for 
the  quarter  ending  June  the  24th,  1840,  of  the  pay* 
ment  to  James  Croucher,  his  wife,  and  eight  children, 
of  the  said  sum  of  2L  2s.  9d.  for  the  amount  of  relief 
given  by  the  said  George  Woods  to  the  said  James 
Croucher  and  his  family,  in  a  letter  addressed  to  Mr. 
Woodward  by  mistake  for  Mr.  Woods,  relieving  officer 
of  the  Hambledon  Union,  dated  the  14th  of  May,  1840. 
The  relief  so  given  to  the  said  James  Croucher  is 
charged  in  the  said  out-door  relief  list  to  the  said  parish 
of  CrondaU.'  „  g^^^,.  ^„j^j,^g^  (^  ^_y 
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1847,  Copy  of  the  letter  referred  to  by  Samuel  Andrews  in 

_^^     ^^^^    .  his  examination : — 

The  QuEEK 

V. 

^j!^^^^^^°'   "  ^^*  Samuel    Andrews,    relieving    officer,   Odiham, 

Hants. 

**  Sir, — Inclosed  you  will  find  the  particulars  of 
James  Croucher  and  his  family;  also  the  amoimt  of 
relief  given  to  him  and  his  family  during  his  illness. 
He  is  gone  to  his  work  to-day,  and,  I  hope,  will  be  able 
to  continue  to  do  so;  if  not,  I  wiU  pay  him  according  to 
the  direction  of  our  board,  as  I  have  hitherto  done,  and 
acquaint  you  of  it.  I  will  thank  you  to  remit  the  money 
to  me  as  early  as  convenient.  By  so  doing,  you  will  much 
oblige,  yours  respectfoUy,        „  ^^^  ^^^  ^^  ^  ^ 


U 


Belief  given  to  James  Croucher,  2/.  2s.  ScL" 


George  Woods,  on  his  oath,  saith :  "  I  was  relieving 
officer  of  the  Hambledon  Union,  in  the  county  of  Surrey, 
in  1839  and  1840.  Elstead  parish  forms  part  of  this 
union.  In  the  latter  part  of  1839,  or  the  beginning  of 
1840, 1  was  applied  to  by  Martha  Croucher  to  relieve 
her  husband  James  Croucher,  who,  she  said,  was  ill ;  I 
went  to  see  him,  and  gave  him  temporary  relief.  He 
was  at  this  time  living  in  the  parish  of  Elstead,  in  the 
county  of  Surrey.  James  Croucher  stated  that  Cron- 
dall,  in  the  county  of  Hants,  was  his  parish.  I  reported 
the  circumstance  to  the  board  of  guardians  of  the 
Hambledon  Union  the  next  board  day.  I  was  after- 
wards ordered  by  the  board  of  guardians  of  the  Hamble- 
don Union  to  relieve  the  pauper,  James  Croucher,  during 
his  illness,  and  charge  such  relief  to  Crondall  parish  in  the 
Hartley  Wintney  Union,  Hants.  I  accordingly]relieved 
the  said  James  Croucher  from  time  to  time  during  his 
illness,  and  sent  an  account  of  such  relief  in  a  letter  to 
Mr.  Andrews,  of  Odiham,  one  of  the  relieving  officers  of 
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the  Hartley  Wintney  TJmon,  who  sent  me  the  amount        1847. 
thereof  inclosed  in  the  annexed  letter*  The  Queen 

**  This  was,  I  think,  the  ^rst  letter  I  received  from  «.  * 

,.  ,.  ^  i»A»/»u.i_  InhaWtanti  of 

mm,  and  was  m  answer  to  my  application  lor  the  repay-  Cbomdaxl. 
m'ent  of  the  relief  afforded  to  James  Croucher  and  his 
family.  I  have  received  other  letters  since  the  above 
in  the  same  hand«writing,  in  answer  to  letters  which  I 
had  addressed  to  him,  *  Mr.  Andrews,  relieving  officer, 
Odiham.'  I  kept  no  copy  of  the  account  or  the  letter 
I  sent  to  Mr.  Andrews,  nor  do  I  know  the  amount  of 
the  account.  The  parish  of  Crondall  forms  part  of  the 
Hartley  Wintney  Union.  **  George  Woods." 

Copy  of  the  letter  referred  to,  addressed  to  Mr. 
Woodward  (by  mistake  for  Mr,  Woods),  relieving 
officer,  Chiddingfold: — 

"Odiham,  May  14th,  1840. 
**  Sir, — The  inclosed  I  hope  you  will  find  correct, 
for  cash  advanced  to  James  Croucher  and  family,  for 
which  we  feel  much  obliged  for  your  trouble. 

From  your  humble  servant, 

S.  Andrews,  (r.  o.)" 


JL'  LMMXX  J\J\MJL    UUUJ 


James  Brooks,  on  his  oath,  saith :  '*  I  am  the  clerk 
to  the  board  of  guardians  of  the  Hartley  Wintney  , 
Union,  in  the  county  of  Southampton.  The  parish  of 
Crondall,  in  the  said  county  of  Southampton,  forms  part 
of  this  union ;  I  produce  the  abstract  of  the  application 
and  report  book  of  the  said  union,  commencing  the 
25th  of  March,  1838,  and  ending  the  24th  of  June, 
1840.  In  page  125  of  this  book  is  an  entry  of  the 
allowance  of  the  sum  of  22L  2«.  9d,  to  be  paid  by  Samuel 
Andrews,  the  reUeving  officer  of  the  Hartley  Wintney 
Union,  for  relief  to  James  Croucher,  his  wife,  and  eight 
children,  during  illness.     The  entry  is  signed  with  the 
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1847.        initials  of  the  Honourable  F.  G.  Colthorpe»the  prestdiog 
-    ^      guardian  of  the  said  union.    The  application  and  report 
^  V.  book  of  the  said  Samuel  Andrews,  one  of  the  relievmg 

Crondall?  officers  for  the  said  union^  now  produced  by  him,  where- 
in an  order  for  payment  of  2L  2«.  9d.  to  James 
Croucher,  his  wife,  and  seven  children,  was  made  the 
27th  March,  1840,  is  duly  verified  by  my  initials  as 
clerk  to  the  guardians  of  the  said  union* 

'^  Jambs  Bbooks." 

The  grounds  of  appeal  relied  upon  by  the  appellants 
were. 

That  copies  of  the  proceedings  before  the  justices  by 
whom  the  said  order  was  made  were  not  sent  with  a 
duplicate  or  a  copy  of  the  said  order  to  the  overseers  of 
the  poor  of  the  said  parish  of  Crondall ;  and  that  copies 
of  all  the  examinations  taken  before  the  said  justices, 
touching  the  settlement  of  the  said  Martha  Croucher 
and  her  said  children,  and  upon  which  the  said  order 
was  made,  have  not  been  sent  to  us,  particularly  an  ex* 
amination  of  die  said  Martha  Croucher  taken  on  the 
27th  of  February  last. 

(2.)  And  as  to  the  alleged  relief  of  the  said  James 
Croucher,  whilst  residing  in  the  said  parish  of  Elstead, 
in  1839  and  1840,  the  said  examinations  do  not  contain 
any  sufficient  legal  evidence  of  relief  of  the  said  James 
Croucher  or  his  family  by  the  churchwardens  and  over^ 
9eers  of  the  said  parish  of  Crondall,  or  by  any  person  or 
persons  having  any  legal  authority  to  acknowledge  the 
said  James  Croucher  as.  a  settled  parishioner  thereof, 
and  that  the  evidence  of  the  payment  of  the  sum  of 
2L  2s,  9d.  by  the .  board  of  guardians  of  the  Hartley 
Wintney  Union  ought  not  to  have  been  received;  and 
that  the  said  examinations  do  not  contain  any  evidence 
of  payment  of  the  said  sum  of  21.  2s.  9d.  by  the  said 
parish  of  Crondall,  or  that  the  churchwardens  and  over- 
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seers  of  the  said  parish  of  Crondall  had  any  notice  of  the         1347. 
payment  of  that  sum  for  the  relief  of  the  sidd  James     ^  ^    ^ 

*^^  ,  ^         The  QuBBN 

Croucher,  or  otherwise ;  or  that  they  knew  that  the  said  v. 

James  Croucher,  his  wife>  and  children;  were  not  then  c&omdall. 
residing  in  the  said  parish  of  Crondall ;  nor  do  the  said 
examinations  contain  any  sufficient  legal  evidence  of  any 
acknowledgment  of  the  said  James  Croucher^  or  his 
wife,  or  children,  as  settled  parishioners  of  the  said  parish 
of  Crondall,  by  any  person  or  persons  having  legal  au- 
thority to  bind  the  said  parish ;  that  it  is  not  stated,  nor 
does  it  appear  who  Mr.  Lodge,  Mr.  Rowland,  and  Mr. 
Chandler,  were,  or  that  they  had  any  authority  to  bind 
the  parish  of  Crondall,  or  that  at  that  time  the  said 
James  Croucher  was  residing  out  of  the  said  parish  of 
Crondall ;  nor  does  such  alleged  statement  of  the  last- 
named  persons  amount  to  any  admission  of  the  liability 
of  the  parish  of  Crondall  to  relieve  or  support  the  said 
paupers. 

On  the  hearing  of  the  appeal,  it  was  proved  that  the 
matter  of  complaint  was  heard  by  the  justices  who  made 
the  order  of  removal  on  two  days,  namely,  on  the  27th 
of  February,  when  some  of  the  witnesses  were  examined, 
and  on  the  6th  of  March,  to  which  day  the  inquiry  was 
adjourned,  and  on  which  day  the  remainder  of  the  wit- 
nesses were  examined.  On  the  27th  day  of  February, 
Martha  Croucher,  the  pauper,  was  sworn,  and  made  a 
statement  in  the  presence  of  the  said  justices,  which  was 
taken  down  in  writing.  This  writing,  on  being  pro- 
duced at  the  trial,  was  in  the  following  form : — 

"  Surrey,  to  wit  —  The  examination  of  Martha 
Croucher,  lately  residing  in  the  parish  of  Elstead,  in 
the  county  of  Surrey,  and  now  an  inmate  of  the  work- 
house of  the  Hambledon  Union,  in  the  said  county, 
widow,  touching  the  place  of  her  settlement  and  the 
settlement  of  her  eight  children,  taken  upon  oath  before 
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1847.        ^^»  *^^  of  her  Majesty's  justices  of  the  peace  acting  in 
'l]"^!     '      and  for  the  said  county  of  Surrey,  the day  of 

AUG  vlUEBlT  •  •  •  • 

V.  January,  1845,  who  upon  her  oath  saith,  &c. 

Inhabitants  of 

CaoNDALL.  (Signed)  "  Martha  Croucher.'* 

This  statement  was  indorsed  as  follows : — 

^*  1845.  Draft  examination  of  Martha  Croucher.  Fe- 
bruary, 1845,  afterwards  re-taken."  The  word  "draft," 
and  the  words  "February,  1845,  afterwards  re-taken," 
were  written  in  pendl. 

It  was  further  proved  at  the  trial,  that,  though  the 
above  document  bears  date  in  January,  the  statement 
was  in  fact  made  by  the  pauper  on  the  27th  day  of 
February ;  that  the  pauper,  Martha  Croucher,  signed* 
the  said  document,  and  that  a  copy  of  the  same  was  not 
sent  to  the  appellants.  It  was  also  proved  that  the  ex- 
amination of  the  said  Martha  Croucher,  on  the  27  th  of 
February,  was  not  signed  by  the  justices,  and  that  she 
was  re-examined  on  the  6th  of  March. 

It  was  objected,  on  the  part  of  the  appellants,  that 
the  said  document  was  an  examination,  a  copy  of  which 
ought  to  have  been  sent  to  the  appellants  with  the  other 
examinations ;  and  that  the  examinations  did  not  con- 
tain any  sufficient  legal  evidence  of  any  acknowledg- 
ment of  the  said  James  Croucher,  or  his  wife  or  chil- 
dren, as  settled  parishioners  of  the  said  parish  of  Cron- 
dall,  by  any  person  or  persons  having  legal  authority 
to  bind  the  said  parish.  The  sessions  overruled  both 
objections,  subject  to  the  opinion  of  this  Court  If 
the  Court  of  Queen's  Bench  shall  be  of  opinion  that 
the  sessions  were  wrong  in  overruling  either  of  the 
said  objections,  the  order  of  sessions  and  the  order  of 
removal  are  to  be  quashed,  otherwise  to  stand  con- 
firmed. 

Wallinger^  and  P.  Taylor y  in  support  of  the  order  of 
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sessions. — The  facts  of  this  case  distin^ish  it  from 

Regina  v.  Ontwell  (a),  where  the  Court  said,  that  copies 

of  all  the  examinations,  taken  by  justices  upon  making     "^^  QtfEEN 

an  order  of  removal,  must  be  sent  to  the  appellant    Inhabiunts  of 

Crokdall. 
parish.     That  means  the  legal  examinations  duly  taken 

before  a  competent  tribunal,  signed  by  the  witness  and 
countersigned  by  the  magistrates.  In  the  case  cited 
all  those  requisites  had  been  complied  with,  and  the 
document  was  complete.  Here,  the  first  examination 
of  Martha  Croucher  was  not  only  incomplete,  inasmuch 
as  it  did  not  contain  any  jurat,  any  date,  or  any  signa- 
ture of  the  justices,  but  it  was  evidently  an  examination 
on  which  the  justices  never  intended  to  act;  and  the 
pauper  was  again  examined  on  the  6th  of  March,  when 
the  order  of  removal  was  made.  The  pauper  could  not 
have  been  indicted  for  perjury  on  the  first  examination. 
In  Regina  v.  Bhxham  (&),  it  was  held  not  only  to  be  an 
irregularity,  but  an  inherent  defect  in  an  affidavit  that 
it  did  not  appear  to  have  been  sworn  before  a  person 
competent  to  administer  an  oath.^,  That  case  is  con- 
firmed by  Regina  v.  Norbury  (c).  In  Regina  v.  Ships^ 
ton^upan-Stour  (d),  Lord  Denman,  C.  J.,  said :  "  I  think 
that  we  ought  not  to  be  left  to  presume  anything  as  to 
parties  having  authority  to  administer  an  oath.'' 

Next,  as  to  the  relief.  In  Regina  v.  Bradford  {e\ 
and  Regina  v.  Little  Marlow  (/),  nothing  appeared  on 
the  examinations  but  the  fact  that  relief  was  adminis- 
tered by  the  relieving  officer,  but  the  evidence  in  this 
case  is  much  stronger.  By  the  4  &  5  WilL  4,  c  76, 
8.  26,  parishes  are  united  for  the  administration  of  the 
law  with  respect  to  the  relief  of  the  poor.  By  sect.  38, 
the  laws  are  to  be  administered  by  a  board  of  guardians, 

(a)  9  A,  &  E.  836.  {d)  Ant^,  Vol.  1,  p.  230;  6 

Ih)  Ant^,  Vol.  1,  p.  370  ;  6  ft.  B.  R.  11;^. 

Q.  B.  R.  528.  {e)  Ant^,  p.  330. 

(c)  Ant^,  p.  344.  (/)  Ant^,  p.  676. 
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1847*        ^^^  ^'^  guardians  ore  to  be  elected  by  the  rate-payen 

^~^f*"^      of  each  parish.    By  sect.  54,  all  future  relief  is  to  be 

V.  given  by  the  board  of  guardians,  and  the  overseers  have 

Inhabitants  of         •■  ^        -  i*  /*  •  i?  ^ 

CftoNDALL.  ^^7  power  to  give  reuei  m  cases  of  urgent  necessity. 
A^d  sect  95  directs  overseers  to  obey  the  commands 
of  the  board  of  guardians :  Begma  v.  Todmorden  (a). 
When  a  parish,  therefore,  is  shewn  to  be  in  a  union, 
and  relief  is  given  by  an  order  of  the  board  of  guardians 
of  that  union,  there  is  primd  facie  evidence  that  the 
relief  was  given  in  respect  of  that  parish.  The  church* 
wardens  and  overseers  are  the  representatives  of  the  in* 
habitants  of  a  parish,  who  are  the  real  parties  to  an 
appeal:  Bex  v.  Hardwick{b\  Rex  v.  Whitby  Lower (e) ; 
and  the  parish  is  now  bound  by  the  acts  of  the  boards 
of  guMdians  in  the  same  way  as  Aeywere  before  the 
act  by  the  acts  of  the  churchwardens  and  overseers. 
Unless  the  acts  of  a  board  of  guardians  can  bind  a 
parish,  a  most  potent  head  of  settlement,  as  it  was 
termed  by  Williamsy  J.,  in  Regina  v.  The  Justices  of 
Camarvonshire  (<f),  «»wou]d  be  excluded.  The  case  of 
Regina  v.  Lambeth  {e)  shews  that  the  guardians  are  not 
agents  for  all  purposes,  but  they  are  for  the  purposes  of 
administering  relief.  In  Slater  v.  Hodgson  (f)y  the 
Court  held  a  union  workhouse  to  be  a  proper  repository 
for  parish  documents. 

Knapp  and  Comer,  contnl. — In  Regina  v.  OutweU(ff)^ 
and  Regina  v.  East  Rainton  (h\  the  Court  held  that  all 
the  examination  taken  before  the  justices  most  be  sent 
to  the  appellant  parish.  [Lord  Denman,  C.  J. — That 
is,  all  the  examinations  must  be  sent  on  which  the  order 
of  removal  was  made.] 

(a)  I  Q.  B.  R.  185.  (e)  Ant^,  p.  58. 

lb)  11  East,  578.  (/)  Ant^,  p.  488. 

(e)  1  M.  &  S.  686.  (g)  9  A.  &  E.  836. 

Id)  2  Q.  B.  R.  325.  {h)  Ant^,  p.  23.^ 
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It  does  not  appear,  from  die  evidence  of  either  the  re*         i^j^ 
lieving  officers,  that  it  was  brought  home  to  the  know-     J^Tq     ' 
ledge  of  the  board  of  guardians  of  the  Hartley  Wintney  v. 

Union,  that  relief  was  given  to  the  paupers  when  they  cbondall. 
were  living  out  of  the  parish  of  Crondall.  But  supposing 
that  fact  appeared  on  the  examinations,  still  there  is  no- 
thing in  the  provisions  of  the  Poor-law  Amendment  Act, 
which  empowers  guardians  to  make  an  admission,  which 
shall  bind  any  parish  in  the  union  unless  the  parish  is  made 
aoquiunted  with  the  fact.  The  38th  section  empowers 
guardians  to  give  relief  in  a  union,  but  no  power  is 
given  to  afford  relief  to  a  pauper  living  out  of  the  union. 
The  33rd  section  enables  guardians  to  do  certain  acts,  but 
there  is  nothing  to  shew  that  they  can  do  such  acts  by 
way  of  an  admission  to  bind  a  particular  parish.  In  Gil- 
bert's Act,  (23  Geo.  3,  c  83),  all  the  duties  of  parish  offi- 
cers were  transferred  to  the  board  of  guardians ;  but  by 
the  4  &  5  Will.  4,  c.  76,  a  portion  only  of  those  duties 
is  transferred.  In  Regina  v.  The  Justices  of  Surrey  (a), 
a  guardian  under  the  4  &  5  WilL  4,  c.  76,  was  held  not 
to  be  a  parish  officer  for  the  purpose  of  signing  a  notice 
of  appeal  In  Regina  v.  St,  Mary^  Southampton  (ft),  the 
guardians  of  a  united  district  under  a  local  act  were  held 
not  to  be  officers  of  the  several  parishes  comprised 
therein.  It  is  competent  for  a  parish  to  explain  the 
circumstances  under  which  relief  was  given ;  but  the 
parish  of  Crondall  has  no  power  of  disputing  these 
accounts,  and  has,  consequently,  no  power  of  affording 
any  explanation  if  this  evidence  is  received. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — In  this  case  the  remaining  question  is  in 


(a)  Ant^,  Vol.  1,  p.  124  ;  5  Q.  B.  R.  606.       {h)  Ant^  p.  61. 
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1347,        effect,  whether  eridence  was  produced  before  the  remov- 
The  duBBN     ^2  justices  from  which  they  could  leotimately  .infer 
V.  that  out-parish  relief  had  been  given  to  the  pauper  bj 

Crond  ALL.     the  authority  of  the  appellant  parish.    Where  applicadon 
'  for  such  relief  has  been  made  to  the  relieving  officer  of 

the  union,  whose  duty  it  is  to  examine  into  the  merits 
*  of  the  case,  and  to  report  thereon  to  the  board  of 
guardians,  and,  when  he  has  brought  that  application 
before  that  board,  whose  duty  it  is  to  inquire  into  the 
settlement  and  to  order  such  relief  only  in  case  of  being 
satisfied  the  settlement  is  in  one  of  the  parishes  of  the 
union,  and  the  reUef  has  been  ordered  by  that  board  on 
account  of  one  of  the  parishes,  and  given  by  the  rdiev- 
ing  officer  according  to  such  order,  all  the  steps  now 
required  by  the  law  have  been  taken,  and  such  relief  is 
legally  given.  We  also  think  the  justices  are  at  liberty 
to  infer  the  authority  of  the  parish  for  such  relief  from 
these  steps.  The  parish  is  represented  at  the  board  of 
guardians,  and  may  have  its  guardian  in  attendance; 
whether  he  attend  or  not,  it  is  the  legal  duty  of  the 
board  to  act  for  the  parish,  and  to  take  care  of  it.  In 
Regina  v.  LitUe  Marhw  (a),  we  decided  that  relief  by 
the  relieving  officer,  without  proof  of  the  order  of 
the  board  of  guardians,  is  no  legal  evidence  of  the 
authority  of  the  parish  for  such  relief,  on  the  principle 
that  the  relieving  officer  is  authorised  to  act  as  an  agent 
for  the  parish  in  tliis  matter  only  so  far  as  he  is  ordered 
by  the  board,  and  therefore  without  an  order  from  the 
board  his  authority  as  agent  was  not  shewn.  We  would 
add,  that  our  province  ends  when  we  have  dedded  there 
is  some  legal  evidence  of  the  thing  to  be  proved,  leaving 
to  the  proper  tribunal  the  duty  of  deciding  on  the  effect 
of  such  evidence.  If  the  fact  to  be  proved  is  this 
species  of  acknowledgment  by  the  parish  of  a  settle- 

(a)  Ant^,  p,  676. 
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> 
ment  therein,  the  justices,  either  as  remoying  magi-        1847. 

strates,  or  at  quarter  sessions  in  appeal,  are  to  say     lieQuMN 
whether  their  minds  are  brought  to  the  reqaired  con-    ,      *• 

-     .  .  InhabltanU  of 

olaaion  from  all  the  evidence  before  them.    In  the  pre-     c&ondall; 
sent  case  the  requisite  evidence  as  above  explained,  and 
more,  was  adduced,  and  omr  judgment  is  therefore  for 
the  respondents,  and  both  orders  are  affirmed. 

Orders  confirmed. 


The  Queen  v.  The  Justices  of  CABMABTHENSHmE.        June  12<A. 
At  the  Michaelmas  Sessions,  held  on  the  8th  of  April,  Where  jnatioea 

in^wi.**  '"       n       1  /.**  quarter  sea- 

1847,  the  justices  at  quarter  sessions  for  the  county  of  sions  had  re- 
Carmarthen  made  an  order  disallowing  the  whole  of  a  coroner  hiT 
the  fees  and  disbursements  incurred  and  expended  by  J^  *°^  ^J*". 

*^  ^    bunements  in 

one  of  the  coroners  for  the  county  of  Carmarthen  in  respect  of  two 
holding  two  inquests.    It  appeared  from  an  affidavit  by  him,  on  the 
made  by  the  coroner,  that,  on  the  2nd  of  February  last,  Sqnelrtahad 
he  received  information  from  one  of  the  superintendents  *>«^  ^™Pr*^\ 

^  P®"7  held,  the 

of  the  police  force  of  an  acddental  and  sudden  death  at  Court,  on  ap. 
a  place  about  ten  miles  from  his  place  of  residence,  and  mandt^iu'ur 
that  he  considered  it  to  be  his  duty  to  inquire  into  the  ^ojj^^^f^ 
cause  of  the  said  death.     It  appeared  that  one  John  and  dUbarse. 

,         .  *  .        meots — Held^ 

Young  had  died  of  lock-jaw,  in  consequence  of  having  that  they 
had  his  fingers  chopped  off  by  a  chaff-cutter ;  that  the  terfere'Jrith'uie 
deceased  was  dependent  on  parish  relief  during  his  ^."^5*5*°**^®'' 
last  illness,  and  was  under  the  medical  care  and  treat-  jastices  with 
ment  of  the  surgeon  of  the  union,  who,  it  was  sud,  had  .f^^ae  to  the 

not  treated  the  deceased  with  due  skill  and  attention.  «>roner  m  re- 
muneration for 

At  the  request  of  the  jury  the  surgeon  was  called,  but  hisowntroabie, 
it  did  not  appear,  from  the  evidence  received  at  the  in-  rule  absolute 
quest,  that  any  misconduct  or  want  of  skill  could  be  mcntofAe'^' 

sums  of  money 
which  had  been  diaboned  by  the  coroner. 

VOL.  II.  AAA  N.  6.  C. 
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imputed  to  the  medical  man ;  and  the  juiy  found  thai 
the  deceased  died  of  a  lock-jaw  produced  hj  injuries  to 

The  Jurticeiof  ^  ^8^  ^^  ^^  *  chaflF-cutter. 

Caama&thbk.      On  the  22nd  of  Januarfj  the  coioxier  was  informed 

ftBIEB* 

by  a  police-constable  of  the  death  of  a  ilhyd^  called 
Mary  John,  about  four  years  old,  who  had  been  burnt 
to  death  in  consequence  of  her  clothes  haying  cang^ 
fire.  The  death  took  place  about  eleven  miles  from  the 
residence  of  the  coroner,  and,  from  the  information  he 
received,  he  considered  it  to  be  his  duty  to  hold  an  in- 
quest. It  appeared  that  the  deceased  had  been  left  by 
her  parents,  and  her  clothes  had  accidentaUy  taken  fiie^ 
and  the  jury  found  the  deceased  was  accidentally  burnt 
to  death.  The  coroner  paid  all ,  the  reasonable  ex- 
penses (a)  incurred  in  and  about  holding  botii  inquests, 
amounting  to  2L  10^.,  and,  according  to  a  table  of  fees 
and  disbursements  allowed  by  the  magistrates^  he 
claimed  altogether  the  sum  of  7L  3s.  Sd,  which  the 
sessions  disallowed,  on  the  ground  that  they  did  not 
consider  either  of  such  inquests  necessary. 

In  Easter  Term  last,  Piuhley  obtained  a  rule  nisi, 
calling  upon  the  justices  in  quarter  sessions  for  the 
county  of  Carmarthen,  to  shew  cause  why  they  diould 
not  pay  to  the  coroner  certain  fees,  and  repay  him  cer- 
tain disbursements,  payable  to  him  in  respect  of  the  in- 
quests held  by  him  on  the  bodies  of  John  Young  and 
Mary  John. 

The  Attorney'- General  (Sir  J.  Jtrms)^  and  Cronq^tmj 
shewed  cause. — ^The  statute  25  Gho.  2,  c.  29,  specifies, 
the  remuneration  to  be  paid  to  a  coroner  for  holding  an 
inquest,  and  directs  it  to  be  paid  by  order  of  the  justices 
at  quarter  sessions  out  of  the  county  rates.    The  6  &  7 

(a)  These  expenses  consisted    of  the  rooms  where  the  inquests 
of  payments  to  the  medical  wit-    were  held, 
nesses,  to  the  jury,  and  for  use 
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Will.  4>  c.  89^  empowers  coroners  to  summon  medical        1847.      ** 
witnesses^  and  they  are  empowered  to  reimburse  them-    xhe  Qvun 
selves  the  fees  paid  to  such  witnesses  by  an  order  on  the  «-   j^Jtioei  of 
parish  officers  of  the  parish  where  the  death  happened.  GAmMA&THui. 
The  7  &  8  Vict  c  92^  s.  21,  was  passed  to  enable  jus- 
tices, if  they  shall  see  fit,  to  allow  a  coroner  his  travelling 
expenses,  in  cases  where  he  may  have  gone  for  the  purpose 
of  holding  an  inquest,  but  which,  in  the  exercise  of  his 
discretion,  he  has  declined  to  hold.    The  justices,  there- 
fore, in  the  exercise  of  their  discretion,  may  allow  or 
disallow  the  costs  of  an  inquest  and  the  expenses  inci- 
dent thereto ;  and  if  they  decide  that  an  inquest  has 
been  improperly  held,  this  Court  will  not  review  their 
decision.    Bex  v.  The  Juices  of  Kent  (a)  is  a  case  <U- 
reotly  in  point.    There  the  justices  refused  to  allow  the 
costs  of  an  inquest,  on  the  groimd  that  it  had  been  im* 
propedy  taken,  and  a  mandamus  was  applied  for;  but 
the  Court  sud,  that  the  statute  (25  Gea  2,  c  29)  had 
directed  that  the  fees  should  be  allowed  to  the  coroner 
ibr  all  inquisitions  duly  taken,  and  the  justices  were  to 
judge  whether  the  inquisition  had  been  duly  taken ;  and 
as  there  was  no  reason  for  imputing  to  them  that  they 
had  exercised  that  jo^ment  with  any  undue  bias,  the 
Court  refused  to  interfere. 

Pashley^  contnL — The  case  of  Rex  v.  The  Justices  of 
Kent  {a)  does  not  lay  down  any  general  rule  on  this 
subject,  but  it  merely  decides  that  the  Court  would  not 
interfere  under  the  circumstances  there  stated.  In  Rex 
V.  The  Jttstices  of  Warwick  {b)y  the  Court  did  review 
the  discretion  of  the  justices,  and  held,  that,  where  a 
coroner  held  more  inquests  than  one  at  the  same  place 
on  the  same  day,  he  was  only  entitled  to  one  sum  of  9d. 
a  mile  for  travellmg  expenses.    It  is  a  matter  of  discre- 

(a)  11  East,  229.  (6)  6  B.  &  C.  430. 

A  A  a2 
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1847.        fion  whether  a  justice  will  grant  a  distress  warrant,  yet 

The  QuBKN     the  Court  will  compel  him  bj  mandamus^  if  it  is  shewn 

The  Justices  of  that  the  justices  have  improperly  refused  to  grant  it 

Cxuf  ARTHBN.  Accordlug  to  HoUy  C.  J,,  a  coroner  need  not  go  ex  offido 

to  take  an  inquest,  but  ought  to  be  sent  for :  Begina  v. 
Clerk  {dy  And  in  I  East's  P.  C.  382,  it  is  said,  the  power 
of  coroners  to  hold  inquests  is  to  be  exercised  within 
the  limits  of  a  sound  discretion.  In  both  the  inquests 
in  question  information  was  given  to  the  coroner,  and 
he,  in  the  exercise  of  the  discretion  vested  in  him, 
deemed  it  necessary  to  hold  the  inquests.  The  inquests, 
therefore,  were  **  duly  taken  "  according  to  the  words 
used  in  the  25  Geo.  2,  c  29,  s.  1.  The  duty  of  the  jus- 
tices is  to  see  that  the  coroner  does  not  charge  a  greater 
amount  of  fees  than  what  the  Legislature  has  allowed, 
but  they  cannot  altogether  refuse  the  fees  of  an  inquest 
which  has  been  duly  taken :  Rex  v.  The  Justices  of 
Norfolk  (J).  They  cannot,  at  all  events,  refuse  to  repay 
him  the  sums  he  has  expended.  [^Coleridgey  J. — Sup- 
pose a  coroner  should  hold  inquests  unnecessarily,  for 
the  sake  of  his  fees,  would  not  the  justices  have  power 
to  disallow  such  costs  ?]  The  law  has  provided  ample 
remedies  against  a  coroner  who  neglects  to  perform  his 
duty,  or  performs  it  in  an  improper  and  corrupt  manner. 
He  is  liable  to  fine  and  imprisonment  for  neglect  of 
duty  (c).  He  may  be  proceeded  against  by  criminal 
information,  and  the  great  seal  has  power  to  remove 
him  from  office  for  neglect  of  duty :  Ex  parte  Pamell  {dy 

Cur.  adv.  vult 

Lord  Denhan,  C.  J.,  now  delivered  the  judgment  of 
the  Comi;. — There  were  two  questions  for  consideration : 
first,  whether,  when  a  coroner  holds  an  inquest^  and  pays 
certain  sums  to  medical  men  and  other  parties,  the 

(a)  1  Salk.  377.  {e)  2  Hale's  P.  C.  58. 

[b)  Nolan,  B.  140.  (d)  1  Jac.  &  Walker,  451. 
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-qaarter  sessions  has  any  discretion  as  to  allowing  or  vil^^l^ 
disallowing  him  his  fees  and  expenses,  and  remuneration  The  Qubbk 
for  the  sums  he  has  expended.  Secondly,  whether,  if  Th«  Jnstioeidr 
the  court  of  quarter  sessions  has  this  discretion,  this  Caiiiiab.theii- 
Court  has  any  controlling  power  over  the  quarter  sessions 
in  the  exercise  of  that  discretion.  Aa  to  the  first  question, 
it  is  unnecessary  to  go  into  the  ancient  law  of  coroners, 
for  the  present  payments  to  them  depend  on  modem  sta- 
tutes, of  which  the  25  G.  2,  c.  29,  is  the  first.  That  statute 
enacted,  that,  in  order  to  inducaa  coroner  to  do  his  duty, 
he  should  have  certain  fees,  which  it  then  set  forth,  and 
his  mileage  paid.  The  L^islature  contemplated  a  re- 
ward for  services  rendered.  Two  cases  are  provided  for, 
— ^those  of  persons  dying  in  prison,  where  the  sum  to  be 
paid  to  the  coroner  is  fixed,  and  those  of  persons  dying 
at  a  distance  from  his  residence,  where  the  mileage  is  to 
be  ascertained.  In  both  cases,  the  Legislature  contem- 
plated a  reward  for  holding  the  inquest;  but  in  both  it 
spoke  of  an  inquest  being  duly  takeiL  The  fact  that 
it  was  duly  taken  seemed  to  be  a  condition  precedent  to 
^entitle  the  party  to  the  reward.  If  the  payments  are 
to  be  made  without  any  control,  and  without  considera- 
tion whether  the  inquisition  was  duly  held,  it  might  be 
dishonestly  held,  and  there  noight  be  negligence  in 
taking  it,  while  the  existence  of  the  right  to  control 
secures  not  only  care  and  diligence  in  taking  the 
inquest,  but  also  that  inquests  shall  only  be  taken 
where  it  is  proper  to  take  them.  That  was  the  view 
taken  many  ye«8  ago  by  thk  Court  in  the  case  of 
Bex  Y.  The  Justices  of  Kent  {a)^  with  which  this  Court 
at  this  moment  entirely  concurs.  If  that  is  correct, 
it  is  obvious  that,  in  the  present  case,  the  justices 
in  sessions  must  exercise  a  discretion  in  determining 
whether  the  coroner's  conduct  was  such  that  an  order 

(a)  11  East,  229. 
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1847.        for  payment  should  be  made.  But  dien  the  second  ques* 

The  QnssN    tion  arises,  whether  this  Court  would  interfere  with  what 

The  Juitioefl  of  ^  ^^^^  clearly  within  their  jurisdiction.     The  statute 

^^"it^™*'"  P^^  ^^  appeal  to  this  Court;  and  there  is  no  qppeal 

fix>m  the  quarter  sesdons,  unless  it  were  giyen  by  sta- 
tute. That  rule  of  law  ia  a  beneficial  one.  Whether 
an  inquest  has  been  properiy  taken  depends  on  a  yariety 
of  circumstaacesy  whidi  it  wouH  be  impossible  to  judge 
of  by  affidavits,  and  might  be  much  better  inquired  of 
at  the  sessions,  than  on  motionin  this  Court  Assuming 
the  absence  of  corruption,  the  bias  which  it  is  sup- 
posed justices  would,  as  rate-payers^  entertain  on  sndi  a 
subject  is  not  likely  to  prevent  them  coming  to  a  more 
correct  conclusion  than  this  Court  would  hope  to  airive  at 
upon  affidavit.  If  there  was  ground  to  say  Ihat  they  were 
chargeable  with  corruption,  no  doubt  ih^re  is  an  in- 
herent power  in  this  Court  to  compel  them  to  do  jus- 
tice ;  but,  without  expressing  entire  concurrence  in  die 
decision  of  the  justices  here,  the  Court  see  no  occasion 
to  interfere  with  it. 

But  it  has  been  contended,  that,  whatever  the  ses- 
sions might  do  as  regards  the  coroner's  own  remunera- 
tion, yet  as  regards  the  sums  he  has  expended,  they 
were  compulsory  on  him,  and  he  is  entitled  to  be  re- 
imbursed them,  and  the  sessions  had  no  discretion. 
As  to  the  fees  of  a  surgeon,  of  a  bailiff  of  the  jury,  and 
tiie  sum  paid  for  the  room,  and  to  witnesses^,  some 
payable  under  the  old  practice,  and  some  under  a  recent 
statute^  the  coroner  is  compelled  to  pay  tiiem  imme- 
diately after  the  termination  of  the  proceedings,  andtfe 
statute  says  that  these  sums  so  advanced  shall  be  re- 
paid to  the  coroner.  The  coroner  was  to  render  his 
account  to  the  sessions,  and  tiie  justices,  if  satisfied  of 
its  correctness,  are  to  make  an  order  for  payment  of 
the  amount.  Perhaps  some  distinction  may  exist  be- 
tween the  fees  of  the  coroner  himself  and  the  expenses 


'1 
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incurred  by  fiuxomoning  medical  witnesses,  and  some  18^* 
other  witnesses,  on  the  score  of  the  necessity  of  the  xhfrQuwf 
latter.  The  propriety  of  requiring  the  attendance  of  xhe  Juitloesof 
medical  witnesses  at  an  inquest  is  so  unquestionable  CAjuK^mnv. 
as  to  amount  to  a  necessity,  and  these  expenses  may 
be  classed  among  the  necessary  expenses  of  every 
inquest.  Although  the  justices  are  empowered  to 
examine  the  coroner  on  oath,  that  power  seems  rather 
to  apply  to  the  rate  of  the  stuns  charged  than  to  any- 
thing else.  There  are  nuuxy  parties  who  are  bound 
to  obey  the  coroner's  numdate  for  their  attendance ;  and 
their  remuneration  certainly  would  not  depend  on  the 
propriety  of  holding  the  inquest  In  former  times, 
these  sums  were  paid  upon  the  order  of  the  coroner,  and 
out  of  the  poor-rates.  When  the  coroner  was  not  the 
person  who  actually  paid  these  charges,  but  they  were 
paid  on  his  order,  it  is  dear  that  the  overseers  could 
not  resist  the  payment  merely  on  the  grounds  that  he 
had  not  held  the  inquest  properly;  for  his  own  authority 
in  these  matters  was  so  great,  that  in  most  cases  it 
would  have  been  impossible  to  charge  him  with  indiscre- 
tion in  holding  an  inquest.  If  that  statement  were 
true  before  the  statute,  it  is  not  altered  now,  fix)m  the 
mere  circumstance,  that,  instead  of  ordering  the  pay- 
ment of  expenses  to  those  whom  he  summoned  to  attend 
him,  he  pays  them  at  once  out  of  his  own  pocket,  and 
claims  reimbursement  from  the  county.  In  this  re- 
spect he  is  the  mere  agent  of  the  county  treasurer; 
and  as  he  is  bound  to  pay,  he  is  entitled  to  be  re- 
paid by  the  justices  on  their  being  satisfied  of  the  cor- 
rectness of  his  accoimt.  This  is  in  accordance  with 
the  spirit  of  the  statute.  All  temptation  to  hold  unne- 
cessary inquests  is  destroyed  by  making  his  own  re- 
muneration depend  on  the  propriety  of  his  holding  them; 
but  he  might  be  prevented  from  holding  them  where 
they  were  necessary,  if  he  was  not  merely  likely  to  lose 
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V  ^' '  .      all  remuneration  for  his  own  trouble,  but  to  be  out  of 

The  QuBBK     pocket  for  the  payment  of  those  whom  he  has  sum- 

The  Jnstioes  of  moned  to  attend  him,  and  for  those  other  expenses 

^  *«»■"**''  "^^ch   ^^^   necessarily  and   tmavdidUbly  incurred  in 

such  a  case.     The  rule  as  to  the  allowance  of  his  own 

fees  will  be  discharged ;  as  to  ihe  other  part,  it  will  be 

absolute. 

Bule  accordingly. 


END  OF  TMNITY  TERM. 


HILARY  TERM,  10  VICT. 


Court  of  iBxdieqiter. 


HILARY  TERM,  1847. 


The  Queen  v.  Samuel  Gaunt  Gabible. 

vJN  appeal  against  a  conviction  bj  three  of  her  Ma-  Stat.  7  &  8 
jesty'fl  justices  of  the  peace  for  the  borough  of  Leeds,  s.  82,  (Ezcue), 
in  the  county  of  York,  which  came  on  to  be  tried  at  the  SiS  MgriUcd 
quarter  sessions  of  the  peace  for  the  said  boroucch  held  ^y  the  dccinon 

*  ^m  of  justices  as  to 

on  the  81st  of  December,  1845,  before  Thomas  Flower  any  breach  of 
Ellis,  Esquire,  recorder  of  the  said  borough,  the  said  laws,  a  right  of 
recorder  quashed  the  conviction,  and  reversed  the  judg^'  q„5rtBr*ftM5* 
ment  of  the  justices,  subject  to  the  opinion  and  direc-  "<>«>■»  provided 

I*    ^      r\  /»-r^-i  i-i.         certain  notices 

tion  oi  the  Oourt  of  Exchequer  on  a  case  embodying  be  given.   By 

the  following  facts :-  ^^^^*  "^ 

On  the  26th  of  September  in  the  year  1845,  Joseph  "^^^^ 

Bedford,  one  of  her  Majesty's  officers  of  excise,  exhibited  re-hear  upon 

an  information  against  Samuel  Gaunt  Gamble  before  a  re-examine  the 

justice  of  the  peace  for  the  said  borough  of  Leeds.  ISS  n?^' 

The  information  contained  four  counts.     The  first  on  which  the 

original  judg- 

charged,  that  the  defendant,  being  a  maltster,  did  give  ment  was 
to  one  A.  B.,  then  being  an  officer  of  excise,  two  secu-  Sre^empowered[ 
rities  for  sums  of  money,  amounting  together  to  the  ^  "**  appeal, 
sum  of  £20,  in  order  to  corrupt  and  prevail  upon  the  confirm,  in  the 

whole  or  in 
part,  the  judg- 
ment appealed  againsti  or  to  give  such  new  or  difoent  jadgment  at  they  in  their  discre- 
tion shall  think  fit. 

On  an  information  containing  fonr  connts  the  justices  acquitted  the  defendant  on  the 
1st,  2nd  and  3rd  counts,  but  convicted  him  on  the  4th,  whereon  he  gave  notice  of  appeal 
against  the  said  judgment : — Held^  that  the  notice  was  limited  to  the  judgment  on  the  fourth 
count,  and  that,  as  the  informant  had  not  given  notice  of  appeal  from  the  rest  of  the  judg- 
ment,  the  evidence  bdbre  the  Court  of  Appeal  must  be  confined  to  the  fourth  count. 

When  a  case  is  stated  for  the  opinion  of  the  CJourt  of  Exchequer,  ander  the  provisiona 
of  sect.  84,  it  is  not  necessary  that  the  record  should  be  brought  before  this  Court  by  cer- 
tiorari ;  it  is  enough  if  all  the  facts  are  made  to  appear  on  affidavit. 
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1847.        said  A.  B.,  so  being  such  officer  of  excise  as  aforesaid. 
The  Qtmsr     to  n^lect  and  forbear  and  omit  to  do  his  daty,  &c. 
V-  The  second  changed,  that  the  defendant  offered  to 

^ve  the  same  securities  to  the  said  A,  B.  with  the  like 
object. 

The  third  charged,  that  the  defendant  did  give  two 
bank  notes  for  the  payment  of  divers  sums  of  money, 
amounting  in  the  whole  to  £20,  to  the  said  A.  B.,  with 
the  like  object. 

The  fourth  chained,  that  the  defendant  offered  to 
give  two  bank  notes  to  the  said  A.  B«  with  the  like 
object 

OsL  the  13th  of  October,  1845,  three  justices  of  the 
peace  for  the  said  borough  convicted  Gamble  of  the 
offence  charged  in  the  fourth  count,  and  adjudged  that 
he  had  forfeited  for  his  said  offence  the  sum  of  £500, 
which  they  then  mitigated  to  the  sum  of  £152.  They 
'also  adjudged,  that  he  was  not  guilty  of  the  several 
offences  charged  upon  him  in  and  by  the  first,  second, 
and  third  counts  of  the  information,  and  acquitted  him 
thereof  accordingly. 

At  and  immediately  upon  the  giving  of  the  said 
judgment,  Gamble  gave  notice  in  writing  of  appeal 
from  the  sidd  judgment  to  the  general  quarter  sesoons 
for  the  said  borough  next  after  the  expiration  of  twenty 
days  from  the  giving  of  such  judgment,  which  notice 
was  in  the  following  form: — 

^'  Take  notice,  that  I  shall  appeal  to  the  general 
quarter  sessions  of  the  peace,  to  be  holden  next  after 
twenty  days  from  the  date  hereof  in  and  for  the  borough 
of  Leeds  in  the  coimty  of  York,  from  the  judgment 
^ven  this  day  by  Damton  Lupton,  Joseph  Bobert 
Atkinson,  and  William  Pawson,  Esquires,  being  three 
of  her  Majesty's  justices  of  the  peace,  in  the  matter  of 
an  information  exhibited  by  you  on  behalf  of  her  Ma- 
jesty, as  well  as  for  yourself  against  me  for  recoveiy  of 
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the  penalty  of  £500  for  breach  of  the  ezoiae  laws,  and  1847. 

by  which  judgment  I  feel  myself  a^rieved.    Dated  at  ThaQnuN 

Leeds,  in  the  said  borough  of  Leeds,  this  18th  of  Octo-  qJ^^^ 
ber,  184ff.                        Samuel  Oauvt  Gamble.'* 


At  the  trial  of  die  appeal,  after  the  case  for  the  re- 
spondent was  closed,  the  recorder  found  and  adjudged 
that  the  appellant  was  not  guilty  of  the  chairge  contained 
in  the  fourth  cotmt.  The  counsel  for  the  respondent 
thereupon  submitted  that  the  second  count  was  proved, 
and  that  the  recorder  ought  to  give  judgment  upon 
that  count,  inasmuch  as  the  appellant  had  given  notice 
of  appeal  against  the  entire  judgment  given  by  the  jus- 
tices. The  only  judgment  which  in  his  discretion  the 
recorder  thought  fit  to  ^ve  as  to  the  fourth  county  was 
to  reverse  the  judgment  of  the  justices  on  that  count; 
but  in  order  to  prevent  the  case  from  being  sent  dowti 
to  the  sessions  to  be  reheard,  he  found  as  a  fact^  that 
the  appellant  was  guilty  of  the  offence  charged  in  the 
second  count,  and  was  not  guilty  of  the  offences  charged 
in  the  firsts  third,  and  fourth  counts  respectively ;  but 
such  finding  was  conditional  only,  and  was  not  to  be 
of  any  force  or  validity  imless  the  Court  of  Exchequer 
should  be  of  opinion  that  he  ought  to  have  given  judg- 
ment upon  the  second  count.  The  point  for  tiie  opinion 
and  direction  of  the  Court  of  Exchequer  on  these  facts, 
therefore,  was,  whether  the  recorder  was  entitied  to  give 
judgment  of  Conviction  on  the  second  count  of  the  in- 
formation or  not. 

FashJey,  for  the  defendant — Before  gobg  into  the 
argument  on  the  point  stated  for  the  opinion  of  the 
Court,  he  objected  that  the  case  was  not  properly 
brought  before  the  Court,  being  on  affidavit  instead  of  by 
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1847.        writ  of  certiorari,  by  which  the  record  would  be  broi:^t 

The  QvsxN      ^P* 


V. 

.  Gambls. 


« 

The  Attomey-General  (Sir  J.  Jervis). — This  course 
was  adopted  in  a  former  case  under  the  same  statute, 
Regina  v.  Waodrow  (a),  which  came  before  the  Court  on 
motion  by  affidavit,  verifying  the  proceedings  below. 
There  has  been  no  decision  or  judgment  below,  so  that 
there  is  no  record  to  bring  up.  The  recorder  has  given 
a  conditional  judgment,  subject  to  the  ojnnion  of  this 
Court,  and  when  that  is  pronounced,  the  judgment  be- 
low will  be  given  in  fact. 

Sir  F.  Pollock,  C.  B. — This  case  comes  to  us  just  the 
same  as  any  other  case  would  from  equity,  by  the  au- 
thority and  direction  of  a  court  requiring  our  opinion, 
and  having  power  to  ask  for  it  imder  the  stat.  43  Greo.  3, 
c.  79,  s.  39.  We  have  nothing  to  do  with  the  conse- 
quences, but  simply  to  give  our  opinion  on  the  facts. 
If  the  judgment  in  the  alternative  is  bad,  that  is  another 
thing.     We  will  proceed  with  the  case. 

J.  T,  Inffham,  for  the  Crown. — The  substantial  point 
stated  for  the  opinion  of  this  Court  is,  whether  the  re- 
corder was  correct  in  refusing  to  go  into  the  case  for  the 
Crown,  on  the  second  count  of  this  information  under 
the  facts  found  by  him.  This  arises  on  the  7  &  8  Greo.  4, 
c.  53,  ss.  65,  82, 83.  The  65th  sect  of  that  act  enacts, 
that,  for  the  recovery  of  any  penalty  imposed  by  that 
or  any  other  act  relating  to  the  exdse,  an  infonnation 
may  be  exhibited  before  the  commissioners  of  excise, 
if  the  offence  is  committed  within  the  limits  of  the  chief 
office  of  the  excise  in  London,  or  if  out  of  the  limits 
of  the  chief  office,  the  information  may  be  exhibited 

(a)  Ante,  p.  346. 
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before  any  one  or  more  of  his  Majesty's  justices  of  the        1347, 
peace  for  the  county,  &c,  wherein  the  offence  shall  have     f^T^     " 
been  committed ;  and  such  information  shall  and  may  be  «- 

Gamblb 

heard  before  such  justices,  and  they  are  hereby  autho- 
rised and  required^  upon  any  such  information  having 
been  so  exhibited,  to  proceed  to  the  examination  of  the 
fact  or  facts  in  such  information  alleged,  and  to  give 
judgment  for  any  such  penalty  or  penalties  which,  up- 
on the  due  examination  of  one  or  more  credible  wit- 
ness or  witnesses,  shall  be  found  to  be  incurred.  The 
82nd  section  enacts,  that,  in  case  any  officer  who  shall 
exhibit  any  information,  or  any  person  or  persons  against 
whom  any  information  shall  have  been  exhibited,  shall 
feel  aggrieved  by  the  judgment  given  thereon  by  such  jus- 
tices, it  shall  be  lawful  for  such  officer  or  such  person 
or  persons,  upon  giving  notice,  to  appeal  therefrom  to  the 
justices  of  the  peace  assembled  at  the  next  general  quar- 
ter sessions.  The  84th  section  is  that  on  which  the 
case  for  the  Crown  rests.  It  is  thereby  enacted,  tiiat 
^'  upon  every  such  appeal  it  shall  be  lawful  for  the  justices 
of  the  peace  at  the  general  quarter  sessions,  before  whom 
any  such  appeal  shall  be  brought,  and  they  are  hereby 
authorised  and  required,  to  {HX)ceed  to  reh^r  upon  oath 
and  to  re-examine  the  same  witness  and  witnesses,  and 
to  reconsider  the  same  evidence,  and  the  merits  of  the 
case  whereon  the  ori^nal  judgment  appealed  against 
shall  have  been  given,  and  they  shall  not  examine  any 
evidence  or  any  witness  or  witnesses,  other  than  or 
different  from  the  evidence  and  the  witaxess  or  witnesses 
which  and  who  shall  have  been  examined  before  the 
justices  at  tiie  trial  and  hearing  of  the  information 
upon  which  the  original  judgment  shall  have  been 
given;  and  the  justices  of  the  peace  at  quarter  ses- 
sions are  hereby  authorised  and  empowered,  on  any  such 
appeal,  to  reverse  or  confirm^  in  the  whole  or  in  part,  the 
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1847.  judgmeat  appealed  againaiy  or  to  give  audi  new  or 
The  Queen  different  judgment  as  they  in  their  dificretion  ahaU  in 
Gamble.  ^^^  behalf  think  fit;  and  such  jostioea  of  the  peace 
at  quarter  aesfiions  dually  in  any  aueh  new  or  different 
judgment,  have  the  eaine  power  of  ndtigatioa  aa  ia  by  iUa 
act  given  to  justicea  of  the  peace  in  judgmenta  given  by 
them.  Provided  alway a  that  it  ahaU  be  lawful  for  socfa 
justicea  of  the  peace  at  such  quarter  seaaiona,  at  thdr 
discretion,  to  state  the  facta  of  any  case  on  which  such 
appeal  ahall  be  made  specially  for  the  opinion  and  direc- 
tion of  the  Court  of  Exchequer."  The  effisct  of  tUa 
seclion  is  to  re-open  before  the  Court  of  appeal  every 
question  which  was  on  the  record  below,  juat  aa  on  a 
new  trial  de  jure.  An  appeal  operates  as  a  eerticnari  to 
remove  a  record  from  one  court  to  another,  and  aa  a  new 
trial  granted  dejuie  by  the  statute  which  ailowa  it;  In 
The  Earl  of  Macele^ld  v.  Braaky{a\mA  Hvtehiium 
V.  Pip€r(b)i  it  is  laid  down,  that,  where  a  new  trial  is 
obtained  ex  debito  justitiad  on  one  of  several  issuesi,  the 
rule  for  a  new  trial  re-opens  the  whole  record.  And  the 
same  princiide  has  been  applied  to  criminal  ca8ea(e). 
In  Rex  V.  Bromley  {d),  which  waa  a  aettlement  case  sent 
down  for  rehearing,  the  sessions  ware  compelled  to  go 
into  the  whole  case.  [Parke,  B. — In  tmlh,  the  trial  of 
the  defendant  was  on  several  indictmenta ;  and,  if  there 
was  a  conviction  on  one  only,  Ihe  appeal  is  from  that 
indictment  only.  The  analogy  of  the  new  trial  does 
not  apply.  In  Regma  v.  Gampertz,  the  Court  of  Queen's 
Bench  recently  granted  a  rule  &r  a  new  trial  as  against 
all  the  defendants,  but  one  having  been  acquitted  the 
difiEiculty  was  obviated  by  a  suggestion  on  liie  record.] 
The.  words  of  the  statute  themselves  make  it  compul- 
sory  on  the  recorder  to  hear  evidence  on  all  the  counts 

(a)  7  M.  &  W.  670.  (c)  Buller,  N.  P.  326, 6th  ed. 

{b)  4  Taunt.  656.  (d)  6  T.  R.  330. 


Gambls. 
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of  the  infonnation*  The  appeal  is  given  by  the  SSnd 
section  against  the  juckrment  on  any  information.    If 

,  .  .  The  QuiBX 

the  Legislature  did  not  mean  the  whole  judgment,  they  v. 

would  have  said  '^  the  judgment,  or  any  part  thereof;" 
and  it  is  reascmable  that  the  Legislature  meant  to  give 
the  ri^t  o£  appeal  on  the  condition  that  the  whole  case 
should  be  re-opened;  for  the  84th  section  says,  the 
Court  of  appeal  shall  rehear  upon  oath  and  re-exa- 
mine the  same  witnesses,  and  reconsider  the  same  evi- 
dence and  the  merits  of  the  case,  whereon  the  original 
judgment  appealed  against  shall  have  been  given,  and 
may  reverse  the  same  in  whole  or  in  part,  and  give  such 
new  judgment  as  shall  seem  fit  to  Ihem.  [Parke,  B.-— 
Is  the  defendant  who  has  been  acquitted  on  these  counts, 
and  appeals  only  from  the  ccmviction  on  the  fourth,  to 
come  prepared  with  witnesses  to  meet  the  case  on  the 
first,  second,  and  third  counts,  on  which  he  has  not  had 
any  notice  of  appeal?]  The  officer  could  not  have 
appealed,  for  he  was  not  a  person  aggrieved  by  the 
judgment  below.  The  defendant  having  been  convicted 
was  the  only  person  aggrieved,  and  therefore  competent 
to  appeal,  and  give  the  due  notices.  The  construction 
of  the  statute  contended  for  on  the  other  side  might 
lead  to  great  oppression  of  ignorant  men;  for  example, 
in  this  {^resent  case,  the  officer  might,  according  to  that 
construction,  have  appealed  against  the  judgment  on  the 
second  count,  and  if  there  had  been  no  cross  appeal,  he 
might  have  inosted  that  the  judgment  on  the  fourth 
count  should  stand,  and  that  a  new  judgment  for  another 
penalty  should  be  given  in  his  favour  on  the  second 
count,  thereby  obtaining;  two  penalties  instead  of  one. 
The  appeUant's  notice  here  precludes  him  firom  this 
objectbn,  for  it  is  general  and  against  the  whole  judg^ 
ment.  By  a  notice  in  such  form  the  officer  has  been 
misled,  and  has  been  induced  to  believe  that  the  appeal 
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1847.        waa  Intended  to  be  against  the  whole:   Fkkard  t. 
ThTo^K    Sears(a). 


V, 

Gamblb. 


Pashky,  contrk. — The  recorder  has  the  power  to  re- 
fuse to  hear  evidence  on  the  part  of  the  Crown,  and 
even  if  he  had  only  a  discretion,  this  Court  will  not  in- 
terfere with  its  exercise.  [Parke,  B. — ^The  appeal  of  the 
defendant  is  only  against  so  much  of  the  judgment  as 
affects  him  and  aggrieves  him.]  It  must  be  so  taken  to 
be.  He  could  hardly  be  supposed  to  be  aggrieved  by 
the  acquittal,  and  to  appeal  against  that  part  of  the 
judgment  below.  This  case  is  not  to  be  dedded  on  the 
same  rules  as  new  trials.  The  right  of  appeal  is  only 
given  to  the  party  aggrieved,  and  the  officer  might  have 
appealed  from  the  acquittal,  whereby  he  was  aggrieved, 
had  he  chosen  so  to  do,  and  to  give  the  proper  notices. 
He  has  neglected  to  do  so,  and  must  be  taken  to  have 
waived  his  right. 

J.  T.  Ingham  was  heard  in  reply. 

Cur.  adv.  vult 

Sir  F.  Pollock,  C.  B.,  on  the  following  day  delivered 
the  judgment  of  the  Court. — This  case  came  before  the 
Court  recently,  on  a  spedal  case  stated  by  the  learned 
Recorder  of  Leeds  for  our  opinion  under  the  stat  7  & 
8  Geo.  4,  c.  53,  for  the  regulation  of  the  excise  revenue ; 
and  the  main  question  on  which  the  argument  at  the^ 
bar  turned  was,  whether  the  recorder  had  the  power  of 
entering  upon  the  whole  information  under  the  circum- 
stances under  which  it  came  before  him,  or  whether  his 
jurisdiction  was  confined  to  that  count  on  which  the 
justices  below  had  convicted  the  defendant,  and  agunst 

(a)  6  A.  &  E.  469. 
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wluch  conviction  he  had  given  the  notice  of  appeal  re-  1847. 
quired  hj  the  act.  The  justices,  it  should  be  stated,  had  The  Qitkix 
acquitted  him  on  the  second  count  of  the  information,  gambls 
and  against  that  decision,  though  it  was  in  his  power  to 
do  so,  the  officer  had  not  given  any  notice  of  appeaL 
On  the  part  of  the  Crown,  it  was  argued,  that  the  notice 
of  appeal  by  the  defendant,  re«opened  the  whole  case  be- 
fore the  recorder,  and  that  it  was  competent  to  the 
officer  to  ^ve,  and  incumbent  on  the  recorder  to  receive, 
evidence  affecting  the  second  count  as  well  as  the  fourth ; 
but  the  defendant  contended,  that  the  inquiry  was  li- 
mited to  the  charge  in  the  fourth  count,  in  respect  of 
which  alone  was  there  any  notice  of  appeal ;  and  that,  as 
the  recorder  was  of  opinion  that  there  was  no  evidence 
to  support  that  charge,  there  ought  to  be  a  general  ac- 
quittal. On  this  point  we  are  unanimously  of  opinion 
that  the  contention  of  the  defendant  is  correct,  and 
ought  to  prevail.  It  is  evident  from  the  case  as  framed 
by  the  learned  recorder,  that  he  entertained  very  consi- 
derable doubts  as  to  his  power  to  go  into  the  case  on 
any  other  than  the  fourth  count,  and  we  think  that 
those  doubts  were  well  founded.  It  is  dear  that  his  juris- 
diction only  extended  to  that  particular  part  of  the 
judgment  below  agunst  which  there  was  an  appeal,  as 
testified  by  the  notices.  Both  sides  might  have  appealed, 
for  the  judgment  below  was  both  for  and  against  each 
side,  but  the  defendant  alone  has  appealed.  It  must  be 
granted  that  no  man  would  appeal  against  a  judgment 
in  his  favour.  The  defendant  could  not,  therefore,  be 
supposed  to  have  intended,  by  his  appeal,  that  he  was 
dissatisfied  or  aggrieved  (which  are  the  words  of  the 
statute)  by  the  judgment  on  the  second  count.  His  no- 
tice of  appeal,  therefore,  did  not  affect  that  judgment, 
which  stood  on  that  count  unappealed  against  as  far  as 
he  was  concerned.     Then,  as  the  officer  did  not  think 
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1847.  proper  to  give  any  intimation  of  his  difisatisfkction  with 
The  QuBBN  that  judgment  of  acquittal,  the  defendant  would  naturally 
Gambls.  S^  before  the  recorder  solely  with  a  view  to,  and  with 
evidence  to  oppose,  the  charge  on  the  fimrth  count, 
which  might  be  of  a  totally  different  character  fix>m  that 
in  the  other  counts.  He  is,  therefore^  totally  unpre- 
pared to  support  the  judgment  in  his  favour;  and  as  it 
was  quite  competent  to  the  officer  to  give  him  formal 
notice  to  that  effect,  it  would  be  most  unfair  to  call 
upon  him  a  second  time  to  refute  a  chai^  whidi  he 
might  reasonably  suppose  to  be  binding  on  both  parties. 
The  statute  must,  therefore,  be  so  construed  as  to  ren- 
der a  notice  of  appeal  necessary  on  the  part  of  the 
Crown,  as  well  as  of  the  defendant  in  such  a  case,  and 
in  the  absence  thereof,  the  inquiry  before  the  court  of 
appeal  must  be  limited  to  the  particular  count  affected 
by  the  notice  actually  given.  For  tliese  reasons  we 
think  that  the  defendant  is  entitled  to  our  judgment  on 
this  point,  which,  as  it  is  conclusive  of  the  whole  case, 
renders  any  judgment  on  the  others  unnecessary. 

Judgment  for  the  defendant. 
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1847. 


Ormebod  and  Another  v.  Chadwick  and  Another. 


X  HIS  was  an  action  of  trespass,  for  seizing  and  selling  in  the  town- 
certain  goods  and  chattels  the  property  of  the  plaintiff,  ^^^JJI^'^n 
to  which  the  defendants  pleaded  not  guilty  by  statute,  ancient  chapd, 

*  .Id  *  ^^^  church 

At  the  trial,  before  Coleridge,  J.,  at  the  Liverpool  Sum-  was  bnatand 

mer  Assizes  for  1846,  it  appeared  that  the  defendants  |g32^  ^j^c» 

were  justices  of  the  peace  in  the  division  of  Middleton,  ^^  ^vdL 

and  that  this  was  an  action  brought  to  rec&ver  damages  has  regoiarij 

firom  them  for  having  issued  their  warrants  for  distrain-  on  Sundays  in, 

ing  on  the  property  of  the   plaintiffs,  who  occupy  a  thouS^pariih' 

mill  in  the  township  of  Todmorden,  for  the  sum  of  £84,  meetings  con- 

'-  tinne  to  be 

alleged  to  be  due  from  them  in  respect  of  four  poor-  hoiden  in  the 
rates.    The  plaintiffs  contended,  that  the  rates  were  not  christenings 
valid,  and  also  that  the  warrants  were  defective  on  the  ^jj  o^^^q!* 
face  of  them  (a).    With  reference  to  the  poor-rates,  the  *^y  pcrfonned: 

^  '  r  »  — HeW,  that, 

the  new  church 
being  the  church  de/aeto  of  the  place,  it  is  a  sufficient  publication  of  a  poor-rate  if  the 
notice  required  by  the  1  Vict.  c.  45  be  affixed  at  or  near  the  door  thereof,  and  not  at  that 
of  the  chapel. 

In  the  same  place  a  room  was  hired  for  a  scho<^-h0use,  in  which  dirine  service  was 
regularly  celebrated  on  Sundays  according  to  the  rites  of  the  Church  of  England : — Held, 
that  it  was  not  necessary  to  affix  any  notice  on  the  door  of  the  school. 

Heid  also,  that  it  is  a  sufficient  publication,  under  the  1  Vict.  c.  45,  if  the  notice  be 
affixed  to  the  principal  door  only  of  the  church. 

A  warrant  of  distress  for  poor-rates  was  objected  to  for  reciting  that  the  rate  was  made 
on  the  25th  of  November,  instead  of  the  24th  of  September,  the  former  being  in  fact  the 
date  of  its  allowance ;  and  also  for  alleging  that  the  refusal  of  the  plaintiffs  to  pay  the  rate 
in  question  had  heea  **  duly  proved,''  inst^  of  "  proved  on  oath  r' — Held,  that  the  war- 
rant was  good. 


(a)  The  warrants  were  all     certain   rate    and    asBessment 


idike,  and  were  in  the  follow- 
ing form : — ^  Diyision  of  Mid- 
dleton, county  of  Lancaster: 
To  the  chnrchwardens  and 
overBeers  of  the  poor  of  the 
township  of  Todmorden  and 
Walsden,  in  the  said  county, 
and  to  William  Greenwood  and 
John  Smithy  the  constables  of 
the  said  township,  and  eyery  of 
them. — ^Whereaa^  in  and  by  a 


dated  the  25th  day  of  Novem- 
ber, 1839,  made,  assessed,  al- 
lowed, and  published  according 
to  the  statute  in  that  case  made 
and  provided,  Abraham  Orme- 
rod,  William  Ormerod,  and 
Peter  Ormerod,  inhabitants  and 
joint  occupiers  of  certain  build- 
ings and  tenements  in  the  said 
township  of  Todmorden  and 
Walsden,  were  duly  rated  and 
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1847^ 
Oeuvaoo 

V. 

Chaowioji. 


following  facts  appeared  in  eyidence: — In  the  nnited 
township  of  Todmorden  and  Waisden,  which  maintain 


asBeflsed  for  and  towards  the  ne- 
cessary relief  of  the  poor  of  the 
said  township  for  the  year 
1839,  in  the  sum  of  41/.  Is.  6d,y 
and  there  b  now  in  arrear  and 
unpaid  in  respect  of  the  same, 
the  sum  of  9/.  17s.  Id.  And 
whereas  it  duly  appeareth  unto 
us,  the  underpigned  William 
Chadwick  and  €reoi*g;e  Ash- 
worth,  Esquires,  two  of  Her 
Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of 
Lancaster,  and  acting  in  and 
for  the  said  diyision  of  Middle- 
ton,  in  the  said  county,  as  well 
upon  the  complaint  on'  oath  of 
Joseph  Knowles,  one  of  the 
orerseers  of  the  poor  of  the  said 
township  of  Todmorden  and 
Walsden,  as  otherwise,  that  the 
said  sum  of  9/.  17'.  Id,  hath 
been  lawfully  demanded  by  him 
of  the  said  Abraham  Ormerod, 
William  Ormerod,  and  Peter 
Ormerod,  and  that  they  have 
refiised  and  do  refuse  to  pay 
the  same.  And  whereas  the 
said  Abraham  Ormerod,  Wil- 
liam Ormerod,  and  Peter  Or- 
merod haye  been  duly  sum- 
moned to  appear  before  us  the 
•aid  justices  to  shew  cause  why 
they  haye  not  paid  the  said 
sum  last  assessed  (being  parcel 
of  the  sum  at  which  they  were 
so  rated  and  assessed  as  afore- 
said), and  they  having  appear- 
ed by  William  Eastwood,  their 
attorney  in  this  behalf,  before 
ns  in  pursuance  of  such  sum- 
mons, and  it  hath  now  been 
duly  proved  unto  us  the  said 


justices,  in  the  presence  and 
hearing  of  the  said  attorney 
of  the  said  Abraham  Or- 
merod, William  Ormerod,  and 
Peter  Ormerod,  that  an  as- 
sessment for  the  relief  of 
the  poor  of  the  township  of 
Todmorden  and  Walsden,  and 
for  other  purposes  chargeable 
therein  according  to  law,  dated 
the  25th  day  of  November,  1899, 
was  duly  made,  allowed,  and 
published  as  aforesaid;  and  that 
the  said  Abraham  Ormerod, 
William  Ormerod,  and  Peter 
Ormerod,  are  therein  and 
thereby  assessed  at  the  sum  of 
41/.  7s.  6d.y  as  aforesaid,  and 
that  the  sum  of  9/.  I7s.  1(/., 
parcel  of  the  said  last-mention- 
ed sum  is  now  in  arrear  and 
unpaid  by  the  said  Abraham 
Ormerod,  William  Ormerod, 
and  Peter  Ormerod.  And 
whereas  it  hath  now  also  been 
proved  unto  us  the  said  justices^ 
in  the  presence  and  hearing  of 
the  said  attorney  of  the  said 
Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod, 
that  the  said  last-mentioned 
sum  of  91.  I7s,  Id.  hath  been 
duly  demanded  of  the  said 
Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod, 
but  that  they  have  not  paid, 
and  have  refused  and  still  re- 
fuse to  pay  the  same,  and  the 
said  Abraham  Ormerod,  Wil- 
liam Ormerod,  and  Peter  Or- 
merod, have  not,  nor  hath  any 
of  them  by  their  attorney  afore- 
said, or  otherwise,shewn  unto  us 
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their  own  poor,  there  was  an  ancient  chapel,  and  the 
same  having  fallen  into  decay,  and  being  too  small,  a 
new  church  was  built  in  1832,  under  the  powers  of  the 
Church  Building  Act,  3  Geo.  4,  c.  72 ;  many  of  the 
fittings  were  removed  from  the  old  chapel  to  the  new 
church,  where,  after  its  consecration  in  1832,  Divine 
service  was  regularly  performed.  No  service  was  after- 
wards performed  on  Sunday  in  the  old  chapel,  but  paro- 
chial meetings  were  sometimes  held  there,  and  christen- 
ings and  burials  were  frequently  performed  in  it.  Both 
these  buildings  had  two  doors.  In  1840  a  room  was 
hired  in  Walsden  for  a  school,  and  there  Divine  service 
was  celebrated  on  Sundays,  by  a  minister  of  the  Chtu*ch 
of  England.  A  notice,  as  required  by  the  statute, 
1  Vict.  c.  45,  was  affixed  on  the  principal  door  only  of 
the  new  church,  and  none  was  put  up  at  either,  the 
chapel  or  school-room.  The  pbdntiffs  contended,  first, 
that  there  had  not  been  any  sufficient  publication  of  the 
rates  under  the  act,  because  the  notice  ought  to  have 
been  put  up  at  all  the  doors  of  the  church,  chapel,  and 


♦1847. 
Okmbbod 

V. 

Chabwxgx. 


any  Bufficient  cause  for  not  pay- 
ing the  same  ;  These  are,  there- 
fore, in  her  Majesty's  name,  to 
command  and  requireyouforth- 
with  to  make  distress  of  the 
goods  and  chattels  of  the  said 
Abraham  Ormerod,  William 
Ormerod,  and  Peter  Ormerod, 
for  the  said  sum  of  9/.  17'.  Id,; 
and  if  within  the  space  of  four 
days  next  after  such  distress  hy 
you  taken,  the  said  last-men- 
tioned sum,  together  with  the 
reasonable  charges  of  taking 
and  keeping  the  said  distress 
shall  not  be  paid,  that  then  you 
do  sell  the  said  goods  and  chat- 
tels as  by  you  distrained,  and 
out  of  the  money  arising  by 
sach  sale,  that  you  retain  the 


said  sum  of  9^.  17'.  Id,^  and 
also  the  reasonable  charges  of 
taking,  keeping,  and  selling  the 
said  distress,  rendering  to  the 
said  Abraham  Ormerod,  Wil- 
liam Ormerod,  and  Peter  Or- 
merod the  overplus  (if  any) 
upon  demand;  and  if  no  such 
distress  can  be  found,  that  then 
you  certify  the  same  unto  us, 
to  the  end  that  such  further 
proceedings  may  be  had  there- 
in as  to  law  doth  appertain. 
Given  under  our  hands  and 
seals  at  Rochdale,  in  the  said 
county  of  Lancaster,  the  28th 
day  of  March,  (a.  d.)  1845.'* 
"  William  Chadwick  (l.8.) 
GsoROi  Ash  WORTH  (l.j.)" 


700  NEW  SESSIONS  CASES, 

1847.  ^  school-houBe.  Secondly,  that  the  warrant  was  bad,  as 
Okmkrod  ^  described  the  rate  as  having  been  made  on  a  wrong 
Cha  ^'  ^^ '  ^^^'  thirdly,  that  the  warrant  was  bad,  because  it 

did  not  all^e  that  the  refusal  of  the  phdntiflb  to  pay 
the  rate  had  been  proved  before  the  defendants  on  oath. 
The  learned  judge  having  reserved  leave  to  the  de- 
fendants to  ^ove  for  a  nonsuit,  or  to  enter  a  verdict 
if  the  Court  should  think  these  points  were  all  un- 
tenable, and  a  verdict  having  thereupon  passed  for  the 
plaintiffs  for  £84,  a  rule  was  subsequently  obtained  por- 
snant  to  such  leave. 

Baines,  (HaU  with  him),  now  shewed  cause. — ^The 
question  raised  by  this  rule  is,  whether  there  has  been 
a  sufficient  publication  of  these  rates  under  the  stat. 
1  Vict,  c  45,  s.  2,  which  was  passed  to  obviate  tiie  ob- 
jections entertained  by  many  people  to  the  practice  of 
oral  publication  in  church,  and  during  Divine  service, 
as  is  required  by  various  statutes.  AnK>ng  these  was 
the  17  G^o.  2,  c.  3,  which,  to  prevent  churchwardens 
and  overseers  from  making  ^*  unjust  and  illegal  rates  in 
a  secret  and  clandestine  manner,''  required  that  they 
should  give  public  notice  in  the  church  of  every  poorV 
rate  on  the  first  Sunday  after  its  allowance  by  justices. 
Unless  this  direction  were  followed,  the  rate  was  a  mere 
nullity :  Rex  v.  Newcombe  (a),  Sihbald  v.  Roderick  (6). 
The  principle  of  this  statute  was,  that  every  parishioner 
should  have  full  means  of  knowing  when  a  rate  was 
made ;  and,  as  the  1  Vict,  c  45,  is  in  pari  materia,  it 
ought  so  to  be  construed  as  that  the  new  mode  of  pub- 
lication, thereby  substituted  for  that  under  the  former 
statute,  should  be  at  least  as  extensive  in  its  operation 
as  that  prescribed  by  the  former  one.  The  new  statute 
enacts,  that,  ^^irom  and  after  the  1st  day  of  May  then 

(a)  4T.  R.  3^8.  {h)  11  A,&E.38. 
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next,  all  proolamationB  or  notices,  which,  under  or  by  1847. 
virtue  of  any  law  or  statute,  or  by  custom  or  otherwise,  Ohmihop 
have  been  heretofore  made  or  given  in  churches  or  chadwic 
chapels  during  or  after  Divine  setvice  shall  be  reduced 
into  writing,  and  copies  thereof,  either  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print,  shall,  pre- 
viously to  the  commencement  of  Divine  service  on  the 
several  days  on  which  such  proclamations  or  notices  have 
heretofore  been  made  or  given  in  the  church  or  chapel  of 
any  parish  or  {dace,  or  at  the  door  of  any  church  or  chapel, 
be  affixed  on  or  near  to  the  doors  of  all  the  churches  and 
chapels  within  such  parish  or  place,  and  such  notices, 
when  so  affixed,  shall  be  in  lieli  of,  and  as  a  substitute 
for,  the  several  prodamations  and  notices  so  heretofore 
given  as  aforesaid,  and  shall  be  good,  valid,  and  effectual 
to  all  intents  and  purposes  whatsoever."  It  is  con- 
tended, that,  under  this  statute,  the  notices  ought  to 
have  been  put  up  at  all  the  doors  of  the  chapel  and 
school-house,  as  well  as  at  those  of  the  new  church ;  and 
that  construction  has  been  adopted  or  favoured  by  the 
Court  of  Queen's  Bench  in  Bex  v.  fVh^  (a),  and  Bex 
Yn  Bojfdg  (i).  The  practice  substituted  by  the  new 
statute  ought  to  ensure  at  least  as  much  publicity  as 
was  attained  under  the  old  statute,  and  that  cannot 
be  if  the  notice  is  put  up  only  at  one  of  the  doors  of 
the  church,  even  though  that  be  the  principal  or  most 
usual  door.  If  so,  many  of  the  congregation  who 
may  enter  at  the  other  door  will  not  receive  that  no- 
tice which  they  would  have  had  under  17'Geo.  2,  c  3. 
The  publication,  therefore,  ought  to  take  place  at  all 
the  doors  of  the  new  church  at  all  events ;  but  it  ought 
also  to  be  extended  to  all  the  doors  both  of  the  old 
chapel  and  school-house.  As  to  the  chapel,  tiiat  was 
still  a  chapel  within  the  terms  of  the  act,  though  Divine 

(o)  4  Q.  B.  E.  141.  (b)  1  New  Sees.  Cas.  456. 
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^  1847.  ^      service  was  not  celebrated  in  it  on  Sundays.     The 
(htHE&oD      parish  meetings  are  held  there,  so  that  it  is  still  the 
Ch ADwicK.    p^*ish  church ;  and .  christenings  and  burials  are  per- 
formed there,  while  there  is  no  reason  whj  the  rector 
or  vicar  should  not  resume  the  services  on  Sundays  if 
he  pleases  so  to  do.     It  has  not  lost  the  character 
of  a  church,  because  another  has  been  built  and  con- 
secrated in  the  township;  and  as  no  evidence  beyond 
the  deed  of  consecration  was  given  at  the  trial,  it  i^ 
a  question  whether  the  Court  can  infer  that  all  the 
provisions  of  the  3  Geo.  4,  c.  72,  have  been  complied 
with.     The  deed  itself  proves  nothing  of  the  sort; 
Christie  v.  Unwin  (a).     Then,  as  to  the  school-house; 
though  that  is  not  licensed  or  consecrated,  yet  it  is 
a  church  within  the  act,  irom  the  fact  that  Divine 
service  is  celebrated  there  on  Sundays  according  to 
the  rites  of  the  Church  of  England.     Then  the  war- 
rant is  bad,  on  two  grounds.     Before  a  warrant  can 
issue  under  43  Eliz.  c.  2,  s.  11,  there  must  be  a  demand 
of,  and  refusal  to  pay,  the  poor-rate  in  question ;  and  a 
defective  warrant  is  no  justification:    Crepps  v.  Dur^ 
den  (b).     This  warrant  is  defective,  in  the  omiasicHi  to 
state  that  the  refusal  to  pay  was  proved  before  the 
defendants  on  oath.     On  reference  to  it,  it  will  be  seen 
that  it  only  states  that  fact  to  have  been  ''duly  proved," 
which   is   insufficient  on  the  aathorities,  for  it  is  a 
warrant  operating  as  a  conviction,  and  ought  to  poseees 
all  the  certainty  required  in  such  a  document:   Tracy 
V.  TaBfot  (c).  Ex  parte  Aldridge  (d).     The  proof  of  such 
refusal  ought  distinctly  to  be  stated  to  have  been  made 
on  oatL     In  JEx  parte  Jones  (e)  the  word  "  duly**  was 
held  to  be  insufficient ;  and  B,  v.  Croke  (f)  decided,  that 
an  allegation  in  an  order  of  sessions,  that  ''due''  notice 

(a)  11  A.  &  E.  873.  (d)  2  B.  &  C.  000. 

(5)  Cowp.  640.  (e)  1  New  Sess.  Gas.  a 

(c)  2  Salk.  632.  (/)  Cowp.  26. 
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had  been  given,  whereas  a  particular  notice  in  writing        1347. 
was  required  by  the  statute  then  under  discussion,  was       ~  ^ 
bad.     The  same  principle  is  laid  down  in  many  cases  v. 

collected  in  1  Bum's  "  Justice  of  the  Peace,''  title 
**  Conyiction,"  p.  973 ;  and  in  recent  cases  it  has  been 
recognised  and  acted  upon,  as  in  ih  r^  Tardoft(a)^  In  re 
Grey  (i),  and  in  Fulkr^s  ccue  (c),  which  was  a  proceed- 
ing under  the  11  Geo.  2,  c  19,  and  decided  that  the 
allegation,  that  certain  facts  necessary  to  give  juris- 
diction had  been  'Muly  proved,"  was  bad.  The  same 
course  was  pursued  by  Wigktman^  J.,  in  Regina  v. 
Wroth  (if),  in  proceedings  in  bastardy.  But  this  war* 
rant  is  also  bad  on  the  ground  that  there  is  no  such 
rate  as  that  which  is  therein  recited.  The  warrant 
recites  the  making  of  a  rate  on  the  25th  of  November, 
whereas  the  rate  alluded  to  was  made  on  the  24th 
of  September,  the  date  given  in  the  warrant  being 
that  of  its  allowance.  {Parhe,  B. — The  date  is  a  mere 
matter  of  description,  and  may  be  struck  out  altogether, 
and  the  maxim  falsa  demonstratio  non  nocet  will  apply. 
AUerson^  B. — In  R.  v.  Marriott  («),  I  see  that,  accord- 
ing to  a  note  of  the  learned  reporter,  the  question  as  to 
the  number  of  doors  on  which  the  notices  ought  to  be 
fixed,  is  settled;  and  a  mandamus  issued,  notwithstand- 
ing this  very  objection,  to  compel  justices  to  issue  their 
warrant.  Pollock,  C.  B. — As  that  is  so,  we  think  we 
are  bound  by  it.] 

Martifif  and  Addison,  in  support  of  the  rule. — ^As 
to  the  question  raised  by  the  non-publication  of  this 
rate  on  the  door  of  the  chapel  and  school-house,  it  is 
contended,  that  neitiier  was  necessary  imder  the  act. 

(a)  1  New  Sess.  Caa.  171.  (d)  Antft,  Vol.  1,  p.  494. 

(b)  1  New  Sess.  Cas.  354.  (e)  12  A.  &  £.  779. 
(e)  14  Law  J.,  M.  C,  141. 
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1847.        There  haei  been  a  perfect  substitation  of  the  new  chnroh 
^    '     '      for  the  chapel  by  the  parish  tat  twelve  years  last  past, 
9.  and  there  Is  no  pretence  for  saying  that  there  is  any 

other  church  or  chi^)el  in  this  township  but  the  new 
building.  The  notice  is  only  required  to  be  put  up  at 
the  door  of  that  church  where  Divine  service  is  babitu- 
ally  performed  on  Sundays ;  and  the  old  chapel  ceased  to 
have  any  Divine  service  on  Sundays  after  the  conse- 
cration of  the  new  church.  The  rate  therefore  is  suffix 
ciently  published^  and  the  warrant  is  good.  The  staL 
43  Eliz.  c.  2,  nowhere  requires  that  the  refusal  shall  be 
proved  on  oath^  or  that  it  shall  be  so  allied  in  the  war- 
nuat  by  the  justices  of  the  peace.  The  fact  may  be  ad- 
mitted, and  it  cannot  be  then  so  alleged.  Where  anact 
requires  a  complaint  to  be  made  simply,  it  was  decided 
in  Basten  v.  Carew  (a)  that  it  was  not  necessary  to 
state  that  such  complaint  was  made  on  oath ;  all  the 
cases  relied  on  by  the  plaintifis  where  such  strictness 
has  been  required  have  arisen  on  convictions,  with  the 
exception  of  one  case  only — ^that,  namely,  of  Regina 
V.  fFroih,  which  was  the  decision  of  a  single  judge, 
who  is  known  to  have  expressed  great  doubts  on 
the  propriety  of  that  judgment ;  while  it  has  been  ex* 
pressly  overruled  by  CoUridgey  J.,  in  R*  v.  Kin^t 
Lynn  (i).  But  this  statement  is  sufficient  on  the  au- 
thority of  R.  V.  Luffe  (c),  even  if  euch  an  allegation  be 
required,  for  on  the  whole  instrument  it  abundantly 
appears  that  the  evidence  was  all  taken  on  oath,  and 
that  is  sufficient  in  this  warrant.  [Paries  B. — This 
is  something  between  a  warrant  and  a  conviction.  If 
it  be  the  latter,  it  ought  to  have  set  out  at  length 
the  whole  evidence  as  well  as  the  allegation  that  it 


(a)  3  B.  &  C.  649.  (  h)  Ant^  p.  334. 

(c)  8  East  Idd. 
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was  taken  on  oath.]    This  is  not  a  conviction;  and        1847* 
though,  as  in  the  eases  under  11  Greo.  2,  c.  19>  many      OEMsmoD 
facts  may  be  required  to  be  proved,  winch  could  only     chadwiok. 
be  pn^>erly  proved  on  oath»  it  is  not  necessary  that  they 
should  appear  to  have  been  so  proved  on  the  face  of  it» 
The  all^ation^  <^daly  proved,''  is  therefore  sufBcient; 
and  if  the  defendants  had  authority  to  act,  the  Court 
will  not  require  that  they  should  set  out  their  proceed- 
ings as  though  the  statute  absolutely  required  them  to 
be  on  oath,  when  it  does  not  do  so:  Bex  v.  Fisherton 

Delamore{a\ 

Cur.  adv.  vult. 

Sir  F.  Pollock,  C.  B.,  now  delivered  the  judgment 
of  the  Court — This  case  came  on  for  argument  beibre 
my  Brothers  Parke,  Alderson,  Rolfe,  and  myself,  during 
the  last  term,  on  a  rule  to  enter  a  verdict  for  the 
defendant  on  p(Hnts  reserved  by  Mr.  Justice  Coleridge, 
The  facts  are  these.  It  was  an  action  of  trespass, 
brought  against  two  justices  in  and  for  the  district  of 
Todmorden,  in  Lancashire,  for  issuing  four  warrants  at 
the  instance  of  the  churchwardens  and  overseers  of  the 
poor  of  that  place,  and  seizing  the  goods  of  the  plaintiff 
as  a  distress  for  so  many  poor-rates.  All  the  warrants 
were  in  the  same  form,  ao  that  H  is  not  necessary  to 
speak  of  more  than  one  of  them  now.  The  case  of  the 
phdnti&  was,  that  the  rate  was  not  valid  in  the  first 
place;  and,  in  the  second,  that  the  warrant  itself  was 
void  The  objection  to  the  rate  was,  that  it  had  not 
been  duly  published  on  the  first  Sunday  after  its  allow- 
ance, the  written  notice  of  that  allowance  having  been 
placed  only  on  the  principal  or  most  usual  door  of  the 
church  at  Todmorden.  There  was  another  door  on 
which  the  notice  was  not  placed;  and  there  had  been, 

(tf)  2  Seas.  Cacu  45. 
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before  1832,  an  ancient  chapel  in  the  same  township,  in 
O&MBBOD  which,  on  the  consecration  of  the  before-mentioned 
Chadwiok.  church.  Divine  service  was  no  longer  performed,  its 
galleries  and  fittings  being  removed  to  the  new  chnrcL 
After  this  period  burials  took  place  in  the  church-yard, 
and  christenings  were  performed  in  the  old  building 
when  convenient  to  the  clergyman,  and  the  parochial 
meetings  were  sometimes  held  there,  its  position  h&ng 
suitably  convenient  to  the  whole  township  for  that 
object.  By  an  order  of  the  Commissioners  for  Building 
New  Churches,  the  emoluments  of  the  church  were 
transferred  to  the  new  one  at  the  time  of  its  consecra- 
tion. It  further  appeared  that  in  Walsden,  which  is  a 
hamlet  of  the  same  township  of  Todmorden,  was  a 
school-house,  where  Divine  service  was  performed  on 
Sundays  by  regular  ministers  of  the  Church  of  England, 
and  that  there  were  several  places  of  worship  for  dis- 
senters from  the  Church  of  England  in  the  township. 
No  notice  of  the  allowance  of  this  rate  Was  put  up  at 
any  door  of  the  old  church,  or  of  the  school-house,  or  of 
any  of  the  dissenting  chapels.  Under  these  circum- 
stances, the  plaintif&  contended,  that  this  notice  was  not 
given  in  conformity  with  the  stat  1  Vict  c  45,  which 
substitutes  a  written  notice  for  the  publication  of  the 
rate  in  the  church  as  required  by  the  stat.  17  G^o.  2, 
c  3 ;  and  for  two  reasons, — 1st,  because  the  notice  had 
not  been  affixed  to  all  the  doors  of  the  new  church ; 
and  2ndly,  because  it  had  not  been  affixed  to  any  door 
of  either  the  old  church  or  school-house,  it  not  being 
contended,  that  it  ought  to  have  been  put  up  on  the 
doors  of  the  dissenting  chapels.  We  are  all  of  opinion 
that  these  objections  to  this  notice  ought  not  to  prevuL 
The  stat.  1  Vict  c.  45,  was  passed  for  the  purpose  of 
preventing  the  interruption  of  Divine  service  by  the 
reading  of  notices  of  a  purely  secular  and  temporal 
character,  and  enacted  that  they  should  be  reduced  into 
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writing  and  affixed  as  advertisements  on  that  part  of  tbe         1847- 
fitbric  of  the  church  where  they  would  be  most  likely      oaiiimoD 
to  attract  observation,  in  lieu  of  such  oral  publication.     ^     ^' 

^  Chadvick. 

Now,  the  first  question  which  arises  on  the  construc- 
tion of  this  statute  is,  whether  the  word  ^'  doors " 
means  '^  all  the  doors  of  all  the  churches  and  chapels ; " 
or,  reddendo  singula  singulis,  ^'  tbe  door  of  every 
church,"  and  "  the  door  of  every  chapel ;  *'  the  word 
^^  door"  being  in  the  latter  construction  used  to  repre- 
sent the  principal  or  most  usual  door.  Each  of  these 
constructions  is  equally  consistent  with  the  words  of  the 
section,  but  we  are  of  opinion  that  the  latter  must  pre- 
vail If  the  L^islature  had  meant  that  anything  should 
be  done  at  or  near  more  doors  of  the  churches  than  one, 
as  no  previous  statute  had  required  anything  of  the  sort 
to  be  done  at  more  doors  than  one,  they  would  have  easily 
so  provided  by  introducing  the  words  ^*  door  or  doors  " 
into  the  sentence.  As  they  have  not  so  done,  we  think 
they  did  not  so  intend;  and  the  context  supports  that  con» 
struction.  The  publication  of  the  notice  during  Divine 
service,  as  required  by  17  G.  2,  c  3,  is  repealed,  but  the 
written  notice  on  tiie  principal  door  is  retained,  whUe  no 
notice  is  enjoined  on  any  other  door  by  way  of  a  sub- 
stitute for  the  loss  of  tiie  oral  notice  within  the  church 
during  Divine  service.  In  tiiat  case  it  clearly  follows 
that  the  Legislature  thou^t  one  written  notice  on  one 
door  was  quite  sufficient  publication.  Then  again,  the 
Stat.  31  Eliz.  c.  3,  requires  proclamation  of  outiawry 
immediately  after  Divine  service  ^^at  the  most  usual 
door ;''  and  the  recital  of  that  act  mentions  the  word 
*^  door"  only,  evidentiy  treating  it  as  synonymous  with 
the  most  usual  door  of  the  church.  Now,  the  1st  sect, 
of  1  Vict.  c.  45,  enacts,  that  '^no  proclamation  shall  be 
made  at  the  door  of  any  church,"  where  the  word  '^  door" 
is  certainly  used  for  the  '^most  usual  door;*'  and  then 
proceeds  to  enact,  that,  *^  on  days  on  which  proclamation 
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or  notices  have  been  heretofore  given  at  the  cborch,  or 
^  at  the  door  of  any  diurch  or  chapel,  such  prodamation 

«•  or  notices  shall  be  reduced  into  writing,  and  affixed  to 

or  near  the  doors  of  all  tiie  churches  or  chapels  within 
such  parish  or  place."  The  word  ^  door''  ought  to  have 
tiie  same  meaning  in  both  members  of  the  sentenee;  and 
as  in  the  first  it  dearly  means  tiie  "  principal  or  most 
usual  door,^  so  we  think  it  must  mean  that  door  alooe 
in  the  second  member.  We  tiierefore  are  of  opinion, 
that  all  that  was  intended  by  this  enactment  was,  tibat 
the  notice  should  be  placed  on  the  most  usual  or  prind- 
pal  door  only  of  the  churdi  or  chapd ;  so  tiiat  the  effect 
of  the  statute  is  to  substitute  for  tiie  puUic  verbal  notice 
in  the  church  during  Divine  service  a  public  written, 
and  therefore  more  prominent  notice,  on  tiie  chief 
entrance  not  only  of  the  church,  but  also  of  all  the 
parodual  chapels  and  chapels  of  ease  within  the  district 
It  is  not  necessary  for  us  to  determine  here  whetiier 
tiiat  extends  to  proprietary  or  private  chapels,  though 
we  tiiink  it  was  probably  not  so  intended.  The  next 
objection  is,  tiiat  this  notice  ought  to  have  been  placed 
on  the  principal  door,  at  all  events,  of  the  old  church  or 
chapd,  and  of  tiie  school-house ;  whether  the  x^pel  had 
legally  ceased  to  exist  as  such,  so  as  to  be  incapable  of 
being  used  for  the  odebration  of  Divine  serrice  without 
being  consecrated  afresh,  is  a  question  which  needs  not 
now  to  be  decided.  It  had,  at  all  events,  ceased  de&cto  to 
be  a  church  for  twdve  years;  and  Diving  service  not  hav 
ing  been  performed  in  it  during  that  period,  we  think  it^ 
was  no  longer  a  church  within  the  meaning  of  that  tenn 
in  the  statute,  and  that  no  notice  was  required  thereby 
to  be  placed  on  tiie  prindpal  door  before  the  oommence- 
ment  of  Divine  service,  as  pointed  out  in  the  2nd  section. 
As  to  the  school-house,  it  is  manifest  that  that  was  nd* 
ther  a  church  nor  a  chapel  within  the  act,  and  that 
no  notice  needed  to  have  been  affixed  on  its  door.    On 
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theae  grounds,  therefore^  we  have  oome  to  the  oon-        1847. 
elusion  that  the  rate  is  valid;   and  it  now  remains      o&msrod 
to   be  seen  whether  the  warrant  itself  is  right  in     chadwick. 
form.     The  first  objection  to  this  instrument,  which 
was  disposed  of  during  the  argument,  rested  on  the 
misrecital  of  the  date  of  the  rate,  which  was  therein 
alleged  to  have  been  made  on  the  25th  of  November, 
whereas  it  was  made  on  the  24th  of  September,  but  al** 
lowed  on  the  25th  of  November.     Supposing  this  to  be 
a  misdescription  of  the  rate,   it  is  ascertained  with 
quite  sufficient  deamees  without  the  date,  and  the  de- 
fect is  cured  by  the  maxim,  faba  demonstratio  uon 
nocet. 

The  other  objection  to  the  form  of  this  warrant  is  far 
more  weighty,  and  proceeds  on  the  omission  of  a  dis- 
tinct averment  that  the  case  agidnst  the  plaintiff  was 
proved  by  evidence  on  oath  before  the  said  justices. 
This  warrant  is  similar  in  form  to  that  which  is  given 
as  a  precedent  in  4  Bum's  Justice,  by  Chitty  (1831)^ 
and  is  one  which  has  most  probably  been  generally 
adopted  and  acted  upon  by  all  the  parties  concerned 
in  the  administration  of  the  poor-rate.  Although, 
therefore,  we  must  hold  it  to  be  bad  if  it  be  proved  ta 
our  satisfaction  from  authorities  that  it  is  so,  it  is  one 
which  we  would  not  overturn  on  light  grounds. 

In  iZ»  V.  Fishertan  Dekxmare  (a),  which  was  a  very  early 
case  on  the  subject,  an  order  purporting  to  have  been 
made  ^^on  due  consideration  "  was  held  to  be  well,  as  it 
^plied  that  due  examination  had  been  taken,  whidi  was 
clearly  admitted  to  be  good.  Soy  tioo/m  Bex  y,Lujffi(b), 
aiL  order  of  affiliation,  made  on  the  oath  of  tiie  wife  ''and 
otherwise,"  was  held  to  be  good.  And  Coleridge^  J.,  in 
JZ.  V.  JSxnff's  Lynn  (c),  dedded  in  the  Bail  Court,  that 

(a)  2  Seas.  Cas.  45.         (b)  8  East,  193.  (e)  Ante,  p.  334. 
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1847.        ^^  order  of  removal  was  good  on  a  similar  objectdon.  It 
!r   '  is  true  that  a  contrary  decision  has  been  made  by  Wight- 

9.  man,  J,,  in  the  same  court,  on  an  order  of  affiliation^ 

in  Regina  v.  Wroth  {a) ;  but  there  fl.  v.  Luffe  (ft) 
was  not  cited;  and  my  Brother  Coleridge  is  reported 
to  have  said,  in  R.  v.  King^s  Lynn{c\  ^^  If  that  case 
had  been  brought  before  my  Brother  Wightman,  be 
would  not  have  so  decided  that  case.'*  The  result, 
therefore,  of  the  cases  seems  to  be,  that,  in  orders;, 
properly  so  called,  no  statement  need  be  made  that 
the  evidence  was  taken  on  oath;  but  that  in  con- 
victions, and  conmiitments  which  incorporate  convic- 
tions, and  are  treated  and  acted  upon  as  such,  it  must 
be  so  stated.  Whether  it  would  not  have  been  as  well 
to  have  held  that  less  strictness  than  this  should  be 
necessary  in  convictions,  and  that  it  should  be  sufficient 
to  allege  that  the  evidence  was  taken  in  due  manner, 
induding  thereby  evidence  upon  oath  or  affirmation,  or 
by  records,  or  other  instruments  in  writing,  we  need  not 
now  inquire.  The  point  for  our  decision  is,  whether,  in  a 
warrant  of  distress  for  poor's-rate,  it  is  necessary  to  state 
that  the  evidence  was  upon  oath.  Now,  the  granting 
such  a  warrant  is  a  judicial  matter,  in  which  the  magis- 
trate has  to  decide  as  a  judge  whether  the  warrant  ought 
to  issue  or  not,  his  jurisdiction  over  that  question  de- 
pending on  two  conditions.  He  must  be  satisfied,  first, 
that  there  is  a  valid  rate ;  and,  secondly,  that  the  party 
rated  is  an  occupier  in  the  particular  district.  The 
Stat  of  43  Eliz.  c.  2,  does  not  require,  either  expressly 
or  by  implication,  that  any  formal  record  should  be 
drawn  up.  None  such  is  ever  prepared  in  practice ;  nor 
does  the  warrant  appear,  on  the  fiice  of  it,  to  be  meant 
to  operate  as  a  conviction,  as  in  some  of  the  cases  cited 

(a)  Ant^,  Vol.  1,  p.  404.       {p)  8  East,  198.      (e)  Ante,  p.  334. 
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by  the  plaiiitiff,  and  we  do  not,  therefore,  think  that  they  ^^^7. 
apply ;  bnt  still,  we  think,  it  ought  to  appear  on  the  Okmv&od 
warrant,  in  express  terms,  or  by  reasonable  intendment,  chadwick. 
that  the  authority,  which  is  out  of  the  course  of  the 
common  law,  has  been  strictly  pursued.  It  was  admitted 
by  the  counsel  for  the  plaintiffs,  that  there  is  no  case  in 
which  a  mere  warrant  of  distress  has  been  held  bad  on 
such  an  objection ;  and  as  we  are  not  bound  by  any  ex- 
press authority,  and  think  that  the  same  strictness  ought 
not  to  prevail  in  them  as  is  required  in  convictions,  and 
as  it  does  sufficiently  appear  on  the  face  of  this  warrant 
that  the  authority  of  the  magistrates  has  been  carried  out 
in  a  due  mode  of  procedure,  we  are  of  opinion  that  this 
warrant  is  good,  and  that  the  defendants  are  entitled  to 
have  the  verdict  entered  for  them.  The  rule  must  there- 
fore be  made  absolute. 

Rule  absolute. 


VOL.  IL  c  c  c  N.  a.  c. 
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AFFIDAVIT. 

L  In  the  jurat  of  an  affidavit, 
sworn  in  the  country,  for  a  certiorari 
to  bring  up  an  order  of  sessiooSf  the 
commissioner's  name  should  be  pre- 
ceded by  the  words  **  before  me ;"  and 
the  omission  of  them  is  a  flutal  defect, 
and  not  a  mere  irregularity.  Regina 
T.  InAaintanfy  ofNorbury^  844 

2. .  The  affidavits  in  support  of  an 
application  for  an  attachment,  for  dis- 
obedience to  a  Crown-Office  subposna 
to  appear  and  g^ve  evidence  before 
justices  touching  a  pauper's  settle- 
ment, must  shew  that  a  proper  com- 
plamt  was  made  to  the  justices. 
Re^ma  r.  Viekery,  5M 

APPEAL. 

See  NoTicK  of. 

Time  for.     See  Poor  Ratx,  4. 

BASTARD. 

1.  On  an  application  for  an  order 
in  bastardy  by  the  gruardians  of  a 
union,  under  the  2  &  3  Vict.  c.  85, 
the  sessions,  after  hearing  the  case, 
refused  to  make  any  order : — Heldf 
that  such  application  by  the  guard- 
ians did  not  prevent  the  right  of  the 
mother  of  the  child  to  apply  for  an 
order  under  the  7  &  8  Vict,  c  101. 
Begi$ia  v.  Richard  Walker^  49 


2.  The  Stat.  8  Vict.  c.  10,  provides 
for  the  validity  of  proceedings  in  has* 
tardy,  if  set  forth  according  to  the 
forms  in  the  schedule  of  the  act,  or  to 
the  like  tenor  or  effect. 

An  order  recited  that  application  had 
been  made  for  a  summons  to  a  justice 
of  the  peace  usually  acting  in  this 
division  : — Held^  that,  as,  by  the  sta- 
tute, the  words  "  in"  and  "  for"  are 
used  synonymously,  the  jurisdiction  of 
the  justice  who  issued  the  summons 
sufficiently  appeared  on  the  face  of 
the  order.    Regina  v.  Milner,        54 

3.  The  8  Vict.c.  10,  s.  1,  reciting 
the  7  &  8  Vict.  c.  101,  declares,  that 
all  proceedingrs  in  matters  of  bas- 
tardy under  the  said  recited  act,  which 
shall  have  been  set  forth  **  according 
to  the  forms  in  the  schedule  hereunto 
annexed,  or  to  the  like  tenor  or  effect, 
the  same  shall  be  taken  respectively 
to  have  been  valid  and  sufficient  in 
kw." 

Where  an  order  of  two  justices  on 
the  putative  father  of  a  bastard  child 
was  in  substance  in  the  form  given  in 
the  schedule  (No.  8)  of  this  act : — 
Heldy  that  it  was  no  objection  to  the 
order  that  it  did  not  state  the  evi- 
dence to  have  been  given  on  oath,  as 
the  Court  would  not  intend  that  the 
blank  in  the  form  given  in  the  act,  after 
the  words  *<  evidence  of  such  woman," 
was  to  be  filled  up  with  the  words  <<  on 
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oath*'  or  *'  on  affirnuttion/*   Eegina  v. 
Justices  of  Cheshire,  161 

4.  Aa  order  in  bastardy  made  at 
petty  sessions,  under  the  7  &  8  Vict. 
c.  101,  6S»  4,  5,  must  shew  upon  the 
face  of  it  that  it  was  applied  for  with- 
in forty  days  from  the  service  of  the 
summons  on  the  putative  father. 
Begina  v.  Roscji  166 

5.  The  Stat.  2  &  3  Vict  c.  85,  di- 
rects that  an  application  for  an  order 
in  bastardy  shall  be  made  by  the 
guardians  of  any  parish,  or  of  the 
union  in  which  any  parish  may  be 
situate,  or,  if  there  shall  be  no  such 
guardians,  then  the  overseers  of  such 
parish  may,  if  they  think  pro- 
per, apply.  On  objection  taken  by 
tlie  person  against  whom  the  order 
was  made: — Held^  that  an  order 
shewing  that  the  application  was 
made  by  the  overseers  of  a  township 
supporting  its  own  poor,  without  stat* 
ing  that  there  were  no  guardians,  or 
that  the  township  formed  part  of  a 
union,  was  bad*    Begina  ▼•  Smithy 

225 

6.  Where  justices  at  petty  sessions 
refused  to  hear  an  application  for  an 
order  in  bastardy  under  the  7  &  8 
Vict,  c  101,  s.  2,  unless  it  was  shewn 
that  a  former  order  stated  to  have 
been  made  by  the  same  justices,  but 
of  the  existence  of  which  no  evidence 
was  given,  had  been  quashed,  not  on 
the  merits — Held^  that  the  justices 
were  not  justified  in  assuming  the 
existence  of  the  former  order,  and 
requiring  proof  of  the  grounds  upon 
which  it  was  quashed,  before  hearing 
this  application.  Regina  v.  E,  Bridge 
math  232 

7.  The  7  &  8  Vict.  c.  101,  s.  4, 
gives  the  putative  father  of  a  bastard 
child  a  right  of  appeal  against  an  or- 
der of  affiliation,  provided  he  shall 
giye  notice  to  the  mother  ^*  within 
twenty*four  hours  after  the  adjudica- 
tion and  making  of  such  order." 

An  order  of  affiliation,  dated  the 


24th  of  June,  was  served  on  the  27th  on 
the  putative  father,  who,  on  the  same 
<lay,  g^ve  notice  of  appeal.  At  the 
following  sessions,  an  objection  being 
taken  that  his  notice  of  appeal  was 
not  in  time,  he  tendered  evidence  to 
prove  that  the  order  appealed  against 
was  in  fact  signed  on  the  27th,  but  the 
justices  refused  to  receive  the  evi- 
dence, held  the  notice  insufficient, 
and  dismissed  the  appeal: — Held^ 
that  the  evidence  ought  to  have  been 
received,  the  time  for  notice  of  appeal 
dating  from  the  signature,  not  the 
pronouncing  of  the  order  by  the  jus- 
tices ;  and  the  Court  granted  a  man- 
daaatus  to  tlie  justiees  to  hear  the  ap- 
peal. Begitta  v.  JusHees  of  FUni* 
shire,  236 

8.  The  8  Vict,  o:  10,  s«d, provides, 
that,  in  case  t>f  appeal  against  an  or- 
der in  bastardy,  the  putative  father 
entering  into  a  recognkance  to  prose* 
cute  the  appeal  shall  fortkwiA  give 
or.  send  a  notice  in  writing  of  bis 
having. so  entered  into  such  recogni- 
sance to  the  woman  in  whose  fimroor 
the  order  shall  have  been  made,  and 
that  the  sending  of  such  notice  by  the 
post  shall  be  sufficient : — Held,  that 
service  of  a  notice  seventeen  days 
after  entering  into  the  recognisance 
was  too  late. 

Where  personal  service  is  not  re-      / 
quired  by  a  statute,  service  at  the    |r 
dwelling-nouse  is  sufficient.  Ex  parte 
Lawe^  331 

.9.  An  order  in  bastardy  under  the 
8  &  9  Vict.  c.  10,  which  enables  a 
putative  father  to  appear  by  atftoiaey 
or  counsel,  stated  that  the  putative 
father  appeared  in  person,  and  in 
a  subsequent  part  of  the  order  that 
the  evidence  was  received  in  the 
presence  and  hearing  of  the  attor- 
ney attending  on  hb  behalf,  held 
sufficient.    B^j^a  v.  8hipperbott<m* 
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BRIDGE  (COUNTY). 

The  Stat  5  &  6  Will.  4,  c.  76,  en- 
lar^ng  the  hoitndaries  of  certain 
cities  and  boroughs  in  England  and 
Wales,  for  the  purposes  therein  men- 
tioned, does  not  relieve  a  county  from 
the  repair  of  bridges  situate  within 
the  new  limits  of  boroughs,  but  which, 
previous  to  the  act,  were  without  the 
old  limits,  and  repairable  by  the 
county  at  large.  Regina  v.  Inhabit- 
ants of  New  Sttrum,  18«3 

CERTIORARI. 

1.  Where  an  order  of  removal  stated 
that  J.  C.  and  her  five  children  ^  have 
lately  intruded  and  come  into  the 
parish  of  St.  G.,  and  have  become 
actually  chargeable  to  the  same :" — 
Heidy  that  this  was  not  a  sufficient 
statement  that  the  paupers  had  come 
to  inhaHt  or  settle  in  St.  G.,  within 
the  Id  A  14  Car.  %  e.  12. 

A  certiorari  to  bring  up  an  order 
of  Femoval  may  be  issued  at  the  in- 
stance of  the  parish  upon  which  the 
order  is  made,  before  any  appeal  has 
been  entered  against  such  order. 
Begina  v.  Wollait^  5 

2.  By  a  local  act  (6  &  7  Vict.  c. 
facxvi),  commissioners  were  appointed 
to  drain  and  improve  certain  lands. 
The  act  contains  several  sections  re- 
lating to  summary  proceeding^  before 
justices,  and  then  follows  a  clause, 
(s.  158),  enacting,  «*  that  no  proceed- 
ings  in  pursuance  of  the  act  shall  be, 
removed  by  certiorari."  By  a  subse* 
qpent  section  an  appeal  to  the  quarter 
sessions  is  given  to  persons  aggrieved 
by  any  decisiofD  of  the  commissioners 
under  the  act  i—Hetd,  that  the  clause 
as  to  the  cerfeiomri  related  as  well  to 
the  proceedings  at  quarter  sessioDs  as 
to  Uie  summary  proceedings  before 
justices.  Eegina  v.  Justices  o/Lind' 
sey,  56 

3.  An  order  of  a  court  of  quarter 
sessions,  that  "  no  officer  of  their  court 


ffhall  thereafter  take  or  demand  any 
fee  or  payment  whatever  from  any 
defendant  in  cases  of  misdemeanour, 
may  be  removed  by  certiorari. 
-  A  table  of  fees,  duly  made  and 
sanctioned  under  57  Geo.  8,  c.  91, 
authorising  fees  to  be  taken  from  de- 
fendants in  misdemeanours,  is  legal, 
and  an  order  of  sessions  ordering 
officers  not  to  take  such  fees  is  illegal. 
Eeffifia  v.  Coles,  144 

4.  Notice  to  justices  of  an  inten- 
tion to  move  for  a  certiorari  ^  in  six 
days  from  the  giving  this  notice,  or  as 
soon  after  as  counsel  can  be  heard," 
sufficient.     Regina  v.  Rose,  166 

5.  The  Court  will  grant  a  certio- 
rari to  bring  np  an  order  of  removal 
for  defects  appearing  on  the  face  of 
it,  although  the  appellants,  the  parties 
making  the  application,  did  not  avail 
themselves  of  their  right  of  appeal, 
but  allowed  the  time  for  appealing  to 
elapse  without  taking  any  proceedings 
against  the  order. 

A  certiorari  was  therefore  gpranted 
to  bring  up  an  order  of  removal, 
where  it  did  not  appear  that  the  jus- 
tices who  made  the  order  were  jus« 
tices  who  had  jurisdiction,  or  were 
acting  within  it.  Regina  v.  Blaih' 
wagt,  240 

6.  This  Court  refused  to  grant  a 
certiorari  to  bring  up  an  order  of  ses- 
sions made  subject  to  a  case,  on  an 
application  more  than  six  months  after 
the  order  was  made,  although  the  ap- 
plicants had  attended  at  the  Judges' 
Chambers  within  the  time,  but  had 
failed,  in  consequence  of  the  non- 
attendance  of  a  Judge  there  till  after 
the  six  months  had  expired.  Ex  parte 
Inhabitants  of  LlanbebHg,  315 

CHARGEABILITY. 

1.  The  examination  of  a  pauper 
contained  the  foUowii^  statement  of 
chargeability  ^— ***  I  have  lived  in  the 
township  of  P.  for  some  timie  past, 
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and  am  now  residing  in  the  work- 
house in  that  town ;  I  have  been  and 
am  now  actually  chargeable  to  the  said 
township:" — diff/c? sufficient.  Regma 
V.  Inhabitants  of  Manchester^         1 5 

2.  An  order  was  made  for  the  re- 
moval of  a  woman  and  her  illegiti- 
mate child,  aged  five  months,  to  S. 
The  notice  of  chargeability  stated  only 
the  mother  to  be  chargeable : — Held, 
that,  as  a  child  under  seven  years  old 
would  be  removable  with  its  mother, 
whether  mentioned  in  the  order  or 
not,  the  omission  of  its  name  from  the 
notice  of  chargeability  did  not  vitiate 
the  order. 

An  order  must  shew  on  the  fkce  of 
it  that  the  complaint  was  made  to  the 
removing  justices  within  their  juris- 
diction, and  a  recital  that  it  was  made 
^'  upon  complaint  to  us,  A .  and  B., 
two  justices  for  the  county  of  C^" 

J  without  also  stating  tn),  is   insuf- 
cient.      Regina  v.  Inhabitants  of 
Stockton,  16 

8.  Where  a  board  of  guardians  is 
established  for  the  management  of  the 
poor  in  a  single  parish  under  the  pro- 
visions of  the  4  &  5  WilL  4,  c.  76, 
8.  39,  a  notice  of  chargeability  of  a 
pauper  sent  by  three  of  the  guardians 
is  valid.  Regina  v.  Inhabitants  of 
Lambeth,  58 

4.  Where  a  local  act  united  several 
parishes  into  one  district  for  the  pur- 
pose of  maintaining,  relieving,  and 
employing  the  poor  of  the  said  several 
parishes  from  one  common  fund*  and 
vested  the  care  and  management  of 
the  poor  in  a  board  of*  guardians, 
enacting  that  no  appeal  should  be 
prosecuted  or  defended  by  the  churdDi«- 
wardens  or  overseers  of  the  several 
parishes  without  an  order  of  the 
guardians ;  but  that  nothing  in  the  act 
should  alter  the  laws  respecting  the 
removal  of  the  pocu"  existing  between 
the  parishes  withhi  and  without  the 
district: — Held,  in  the  ease  of  an 
order  of  removal  t»  a  pariih  without 


die  diatrici.  cibtaioed  on  the  eom] 
of  the  chuxchwardens  and  overseers 
of  one  of  the  united  pariahes»  that  a 
notice  of  changeability  sent  by  three 
of  the  gruardians  created  by  the  act 
was  invalid-  Smegma  v.  JnhahUante 
of  St.  Mary,  Southamptonj  61 

5.  Acopyof  acertiocateof  duirge- 
ability,  in  the  form  given  by  the  7  ic 
8  Vict,  c,  101^  s.  69,  sent  with  an 
order  of  removal,  and  oontaintng  a 
copy  of  a  note  of  its  reception  in  evi- 
denize  by  two  justices,  the  dates  and 
names  of  the  justioes  and  paupers 
being  the  same,  is  sufficient  for  the 
Court  to  presume  the  identity  of  tbe' 
paup^ia,  and  that  the  certificate  had 
been  produced  befoM  the  MBoving 
justices  on  an  inquiry  touchkig  tlieir 
settlement.  Begina  v^  InkabUmU*  qf 
High  Biekingion,  326 

6.  A  stateaient  by  the  relieviiig 
officer  of  a  union,  that  he  relieved  a 
pauper  out  of  the  foods  in  hb  bands 
on  account  of  a  partieolar  township  in 
the  mnon,  ie  not  anffieient  to  prove 
the  pauperis  chargeabilily  to  thai 
township.  Regina  v*  InkMt^nU  pf 
Bradford,  330 

7.  Order  of  removal  must  purpoit 
to  have  been  made  on  eonpUint  of 
actual  chargeability  of  pauper.  JSe* 
gina  v.  Bt.  Oilee-m^ht-FiMt,    389 

8.  The  examinatioBa  £»  the  re- 
moval of  a  widow  stated,  that  she  did 
not  know  the  settlement  of  her  hus- 
band ;  that  she  was  bom  in  the  appel- 
lant parish,  and  was  ckargei^le  to  and 
had  been  relieved  by  H^  reapendieat 
parish  for  several  veeka;  last  past  with 
money  and  breads  and  mA  Is.  on  the 
day  of  the  dato  <tf<  her  .lamination. 

One  ground  of  appeal  objected,  that 
it  did  not  appsar  hf  sufficient  state- 
ment of  faet8»  and  by  pvoper  sod  legal 
evidence  of  tboe«  hidto,  that  the  pau- 
per was  chargeaUe,  to. 

Held,  that  the  fact  of  chargeability 
sufficiently  appeared  in  the  exaoiin- 
atioa,  and  that  it  vat  not  eompetent 
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to  tii0  appeUasits^  on  ibis  gfotmd  of 
appeal,  to  ohjeet  to  it  for  want  of  a 
statement  of  resid^iiee.  Regi$tm  r. 
Inhabitants  of  W^^fr^d,  46(> 

CHURCH  RATE- 

By  Stat.  53  Geo«  %  c.  127»  a.  7»  if 
any  person  rafiise  paytieBt  of  « 
churchoFate^  the  Talidity  of  whioli  haa 
not  been  questtooed  in  any  Eeclesias- 
tical  Court,  he  niay  be  brought  before 
two  justices^  who  SM^y  examine  upon 
oath  into  the  merits  of  the  oomplaioty 
and  order  pajcsaenl*  &o«;  but- if  the 
yalidity  of  the  rate  be  diaputed^  and 
notice  thereof  g;iveii  to  the  justioes  by 
the  person  disputuig  tt,  they  shall  for-^ 
bear  giving  judgment  in  thet  case. 

Where  a  person*  summoned  bef<Mre 
the  justices  under  this  aet^  gave  them 
notioe  that  he  should  not  eon^t  the 
validity  of  the  rate  in  an  EecWsiastieal 
Court,  but  commence  actions  in  the 
Courts  of  common  law  l^(ainst  them, 
and  all  persons  concerned  therein,  for 
all  acts  connected  with  the  said  rate» 
which  he  should  be  advised  were  iUe« 
gal: — Held^  that  this  was  sufllcient 
notioe.  The  jurisdietioo  of  the  jus- 
tices depends  on  the  b(»i4  fide  inten- 
tion of  the  person  summMiedto  dis- 
pute the  rate,,  and  that  is  a  matter  for 
them  to  ascertain.     DaU  v.  Pollard^ 

6dl 
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An  order  of  a  eoori  of  quarter 
sessions,  thart  **no  0(ffieer  of  their 
court  shall  theDeaAer  take  or  demand 
any  fee  or  payment  whatever  firom  any 
de&ndsnt'in  cases  off  misdenieanottr," 
may  be  removed  by  oerttorarL 

A  table  of  hesf  My  made  and 
sanctioned  under  57' Geo.  8,  c  91, 
aothofising  fte^  to  be  taken  frma  de- 
fendants in  misdemeanours,  it  legal, 
and  an  order  of  seseiens  ordering 
officers  not  to  take  sueh  feosr  is  ille- 
gaL    tUgima  v.  €oles^  144 


COMMITMENT-^CONVIC. 
TION. 

1.  The  General  Turnpike  Act,  3 
Geo.  4,  c.  126,  s.  147.  enacts,  that, 
« if  any  action  shall  be  commenced 
against  any  person  for  any  thing  done 
in  pursuance  of  this  act,  &c.,  and  if  the 
matter  or  thing  complained  of  shall  ap- 
pear to  have  been  done  under  the  autho- 
rity and  in  execution  of  this  act,  &c., 
the  jury  shall  find  for  the  defendants." 
Sect.  148  enacts  "  that  the  forms  of 
proceedings  in  the  schedule  may  be 
used  on  idl  occasions  with  such  addi- 
tions and  variations  as  may  be  neces- 
sary, &c^  and  that  no  objection  shall 
be  made  for  want  of  form  in  any  such 
proceedings."  And  the  schedule  93 
gives  a  form  of  information  and  con- 
viction against  collectors  for  extor- 
tion. The  4  Geo»  4,  o.  95,  (being  an 
act  to  explain  and  amend  the  former), 
enacts,  (s.  80),  '<  that,  if  any  collector 
of  tolls  skall  demand  and  take  a 
greater  or  less  toll  from  any  person 
than  he  shall  be  authorised  to  do  by 
virtue  of  the  powers  of  any  act,  or  of 
the  orders  and  resolutions  of  the  trus- 
tees or  commissioners  made  in  pur- 
suance thereof  &c.,  he  shall  forfeit 
£5." 

J.  Si  was  convicted  by  two  justices, 
under  this  statute,  for  taking  less 
than  the  toll  prescribed  by  an  order 
of  trustees  under  a  local  act.  The 
warrant  of  commitment  stated  that 
he  did  **  suffer  and  permit  J.  L.  to 
pass  through  a  certain  turnpike-gate 
with  a  cart  drawn  by  one  horse  on 
payment  of  the  sum  of  4d,  as  toll  for 
the  said  cart,  &c,  the  legal  toll  due 
and  payable  in  respect  of  the  said  cart, 
ftc,  being  6d,y  contrary  to  the  sta- 
tutOb**  The  conviction  stated  that  he 
did  *^  dewumd  and  take  from  one  J.  L., 
at  the  said  gate,  a  certain  toll,  to  wit, 
Ad.y  as  and  for  a  toll  then  and  there 
payable  by  the  said  J.  L.  at  such  gate 
far  a  certain  herMP  drawing  t,  certain 
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cart,  &c.,  and  for  which  &c.  a  certain 
toll,  to  wit,  6d»y  was  then  and  there 
payahle  by  the  said  J.  L. ;  the  said 
toll  or  sum  of  4d.  so  demanded  and 
taken  by  him  being  a  less  toll  than  he 
was  authorised  to  take  for  the  cause 
aforesaid  by  virtue  of  the  powers  of 
any  act,  or  of  the  orders  or  resolutions 
of  the  trustees  or  commissioners  of 
the  said  turnpike  road  made  in  pur« 
suance  thereof,  contrary  to  the  sta- 
tute 4  Geo.  4,  c.  95  :"^Heldy  That 
the  words  of  the  conviction,  following 
those  of  the  statute,  sufficiently  de- 
scribed the  offence,  and  that,  assum- 
ing the  commitment  to  be  defective, 
it  was  cured  by  the  good  conviction. 

That  it  was  not  necessary  in  such 
proceedings  to  use  the  actual  words  of 
the  statute,  provided  those  used  were 
equivalent ;  and  that  the  words  in  the 
commitment  were  equivalent. 

That  it  was  not  necessary  to  refer 
to  any  act  or  resolution  of  trustees 
fixing  the  minimum  toll;  but  was 
sufficient  to  state  the  sum  legally  pay- 
able, and  to  negative  generally  that 
any  less  sum  had  been  sanctioned  by 
any  act  or  resolution, 

And  that  it  is  a  matter  of  defence 
to  produce  the  act  or  resolutions,  if 
any,  sanctioning  the  less  sum. 

Quarey  whether  the  justices  in  such 
a  case  are  protected  by  the  3  Geo.  4, 
c.  126,  8.  147,  as  for  <<  a  matter  or 
thing  done  under  the  authority  and  in 
execution  of  that  act."  Stamp  v. 
Sweeilandy  90 

2.  By  the  39  Geo.  3,  c.  79,8. 16,  (for 
the  suppression  of  seditious  societies), 
a  penalty  is  imposed  (amongst  others) 
upon  persons  collecting  money  at  any 
place  for  lecturing  &c.,  not  previously 
licensed.  And  the  schedule  to  the 
act  gives  a  general  form  of  conviction 
for  offences  subject  to  pecuniary  pen- 
alties by  the  act.  Sect.  36  directs  in 
what  manner  penalties  under  the 
act  are  to  be  applied.  By  the  2  & 
3  Vict.  e.  12,  (amending  the  former 


act),  a  penalty  is  (by  sect.  2)  imposed 
on  prmters  for  not  printing  their 
name  and  residence  on  every  paper  or 
book.  Sect.  4  provides  that  it  shall 
not  be  lawful  for  any  person  to  pro- 
secute any  information  &c  aganut 
any  person  for  the  recovery  of  any 
penalty  ftc,  incurred  under  the  prfh 
visum*  of  this  aet^  except  in  the  name 
of  the  attorney  or  solicitor-general 
&c.  Sect.  6  enacts  that  the  said  act 
(89  Geo.  3,  c  79),  except  so  ftr  as 
herein  repealed  or  altered,  shall  be 
construed  as  one  act,  together  with 
this  act  i—Heldy  that  the  2  &  3  Vict, 
c.  12,  8.  4,  refers  to  ofiences  relating 
to  printing  and  publishing  as  prohi- 
bited by  that  act,  and  not  to  offences 
committed  under  the  39  Geo.  3,  c  79, 
s.  15. 

A  conviction  under  the  39  Geo.  3 
did  not  name  the  informer,  or  point 
out  to  whom  the  penalty  was  to  he 
paid,  following  the  form  given  in  tiie 
schedule : — Held,  that  the  conviction 
following  the  form  given  by  the 
statute,  and  alleging  the  facts  and  cir- 
cumstances descriptive  of  the  offence 
with  the  requisite  particnlarity,  was 
sufficient.    Regina  v.  Johnson^     170 

3.  The  17  Geo.  3,  c.  56,  s.  10,  re- 
citing that  materials  nsed  in  the  wool- 
len, &c.  manufacture  are  frequently 
found  concealed  in  the  possession  <^ 
persons  who  have  received  the  same, 
knowing  them  to  be  purloined  or  em- 
bezsled,  and  that  the  discovery  of 
such  purloiners,  &c.  is  full  of  diffi- 
culty, empowers  any  two  justices^ 
upon  complaint  that  any  such  pur- 
loined &G.  materials  are  conceal^  in 
any  dwelling-house,  &c  by  their  war- 
rant to  cause  such  dwelling-house, 
&c  to  he,  searched  in  the  daytime, 
and  if  any  such  material  shall  be 
found  therein,  to  cause  the  same,  and 
the  person  in  whose  house,  &c.  the 
same  shall  be  found,  to  be  brought 
before  any  two  justices ;  and  if  the 
said  person  shall  not  give  a  aatisfao- 
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tory  acoouDt  how  he  c«ine  hj  the 
same,  such  person  shall  be  deemed 
g^lty  of  a  misdemeanour  and  pun- 
ished as  the  act  directe. 

Sect.  12  provides,  that  the  justices 
may*  at  the  request  of  per^ns  brought 
before  them«  put  off  the  hearing  of 
the  case,  in  order  to  give  the  party 
charged  a  reasonable  time  to  produce 
the  persons  entitled  to  dispose  of  the 
materials. 

Sect.  14  enacts,  that  every  person 
so  convicted  shall  forfeit  j£20,  of 
which  one  moiety  shall  be  paid  to  the 
informer,  and  the  other  to  the  poor  of 
the  parish,  town,  or  place  where  such 
conviction  shall  be,  or  to  such  public 
charity  as  the  justices  committing  shall 
appoint. 

Sect.  18  enacts,  that  any  inhabit- 
ant of  the  parish,  township,  or  place 
in  which  any  offence  shall  be  com- 
mitted contrary  to  this  act,  shall  be 
deemed  a  competent  witness. 

SecL  20  gives  an  appeal  to  the 
quarter  sessions. 

Sect.  22  takes  away  the  right  of  re- 
moving by  certiorari  any  conviction 
under  the  act. 

The  58  Greo.  3,  c  51,  sect.  1,  re- 
cites (inter  alia),  <*  jfn  Act  passed  in 
the  IStk  year  of  Geo.  3,  intituled 
*  An  Aetj  ^e."  (setting  out  the  exact 
words  of  the  title  of  the  17th  Geo.  3, 
G.56),  and  enacts,  (s.  3),  that  tbe 
penalties  under  any  of  the  said  acts 
shall  be  applied,  one  moiety  to  the 
informer,  and  the  other  to  the  church- 
wardens and  overseers  of  the  poor  of 
the  parish  within  which  the  offence  is 
committed,  for  the  use  of  the  poor  of 
that  .parish:  and,  by  s.  4,  if  tbe  in- 
former shaU  be  called  to  give  evi- 
dence, the  whole  of  the  penalty  shall 
go  to  the  poor, 

A  conviction  under  the  17  Geo.  3, 
c.  56,  s.  10,  and  58  Geo.  3,  c.  51, 
for  having  in  possession  in  a  townMp 
articles  suspected  to  be  purloined  or 
f  mbesaled,  was  not  in  the  form  given 


by  the  former  statute,  and  purported 
to  be  made  on  the  information  of  the 
informer,  and  the  evidence  of  him- 
self and  certain  other  witnesses  whose 
names  were  set  out,  and  concluded  by 
awarding  the  penalty  to  be  paid  as  the 
law  directs : — Held^  I.  That  the  of- 
fence created  by  the  17  Geo.  3,  c.  56, 
s.  10,  consists  in  the  accused  party 
not  giving,  when  brought  before  the 
justices,  a  satisfactory  explanation  of 
how  he  came  by  the  goods  suspected 
to  be  purloined  or  embeazled. 

II.  That  the  17  Geo.  3,  c.  56,  is 
repealed  by  the  58  Geo.  3,  c  51,  so 
far  as  relates  to  the  distribution  of 
penalties;  that  the  adjudication  of 
this  penalty  was  sufficient ;  and  that 
the  word  <*  parish  "  in  this  statute  in- 
cludes "  township.*' 

III.  That  it  was  no  objection  to 
the  conviction  that  it  purported  to  be 
founded  on  the  '*  information  "  of  A. 
Bh  although  the  17  Geo.  3,  c.  56,  s. 
10,  uses  the  word  "  complaint.'* 

IV.  That  it  was  immaterial  to  the 
validity  of  the  convicticm  whether  the 
information  on  which  the  search-war- 
rant was  granted  was  defective,  or 
not. 

y.  That  it  was  not  necessary  that 
the  conviction  should  state, 

1).  The  value  of  the  materials. 
2).  To  whom  they  belonged. 

(3).  That  the  defendant  knew  them 
to  be  purloined  or  embezzled. 

(4).  That  the  informer  or  wit- 
nesses were  sworn  in  the  presence 
of  the  accused. 

(5).  That  the  accused,  when  be- 
fore the  miigistrates,  had  not  applied 
for  time  to  produce  the  parties  from 
whom  he  received  the  suspected  ma- 
terials* 

In  summary  convictions  by  justices 
of  the  peace,  if  any  discretionary 
power  is  reserved  to  the  justices  re- 
lative to  the  application  of  the  penalty, 
the  conviction  should  shew  in  what 
floanner  they  have  exercised  it;  but. 


f. 


720      COMMITMENT,  &c. 


COMMITMENT,  kc 


where  the  iq>plicatioii  of  the  penalty 
is  fixed  by  Uw,  it  is  enough  to  say 
they  award  the  penalty  to  be  applied 
as  the  law  directs,  without  speofying 
how  it  is  to  be  distributed. 

QtUBre,  whether,  when  the  right  to 
remove  convictions  by  certiorari  is 
taken  away  by  statute,  the  validity  of 
a  conviction  may  be  questioned  on 
motion  for  a  habeas  corpus,  founded 
on  affidavits  which  only  state  the  con- 
viction without  the  commitment,  and 
neither  the  commitment  itself,  nor  a 
copy  of  it^is  produced.  In  re  Booths 
raydf       "  250 

4.  It  is  an  offence  under  the  5  &  6 
Vict.  c.  93,  for  a  dealer  to  have  in 
his  possession  adulterated  tobacco ; 
and  personal  knowledge  that  it  was 
adulterated  is  not  requisite  to  consti- 
tute the  offence. 

The  notices  of  appeal  under  the  £x* 
cise  acts,  the  7  &  8  Geo.  4,  c»  53,  s. 
83,  and  the  4  &  5  Will.  4,  c.  51,  s.  23, 
in  the  case  of  an  appeal  by  the  Ex- 
cise, may  be  given  by  the  officer  who 
appears  before  the  magistrates,  in  his 
own  name,  and  need  not  be  in  the 
name  of  the  officer  who  laid  the  in- 
formation.   Regina  v.  Woodrow,  346 

5.  Stat  52  Geo.  3,  c  93,  sched. 
(L.),  rule  13,  empowers  and  requires 
anv  two  commissioners  of  taxes,  or 
one  justice  of  the  peace  of  the  county, 
&c,  being  also  a  commissioner,  on 
complaint  to  him  or  them  made  of  any 
offence  described  in  the  schedule  being 
committed  within  his  district,  to  sum- 
mon the  accused  person  to  appear 
before  him  or  them^  and  on  appear- 
ance to  hear  and  determine,  and  to 
give  judgment  for  penalties,  and  t-o 
commit  on  non-payment,  he : — Held^ 
that  one  commissioner  of  taxes  has  no 
power  under  this  act  to  receive  an  in- 
formation and  issue  a  summons,  nor 
is  such  proceeding  rendered  legal  by 
the  3  Geo.  4,  c.  23,  s.  2,  which  en- 
ables one  justice,  deputy  lieutenant, 
or  other  person,  to  receive  the  infor- 


mation in  cases  required  to  be  deter- 
mined by  two.  Begina  v.  Grifinj  368 

6.  To  a  habeas  corpus,  tiie  only 
instrument  returned^  after  stating  the 
complaint  (for  absence  from  service, 
under  the  4  Geo.  4,  c.  34),  and  the 
appearance  before  the  justices,  pro- 
ceeded thus,  ^  We  do  therefore  con- 
vict '*  the  said  J.  H.  of  the  said  of- 
fence, in  pursuance  of  the  statute,  &e* 
These  are,  therefore,  to  conunand  you 
the  said  constable  to  convey  to^  and 
gaoler  to  receive  him  into  your  cus- 
tody in  the  house  of  correction,  Ac : 
— Heldf  that  this  instrumoit,  though 
not  stated  to  be  upon  parchment,  must 
be  taken  to  be  both  a  conviction  and 
a  commitment ;  and,  therefore,  as  the 
former,  it  was  bad  for  omitting  to  set 
out  the  evidence.     In  re  Hammond^ 

397 

7.  A  conviction  under  4  Geo.  4,  c* 
34,  set  out  an  information  of  a  con- 
tract by  the  defendant  to  serve  J.  D. 
as  a  miner  for  eleven  months,  fnmi  a 
day  named,  and  an  entry  upon  snch 
service,  and  that  the  defendant,  be- 
fore the  term  of  the  said  contract  was 
completed,  did  absent  himself  from 
his  said  service,  and  did  then  and 
there  neglect  to  fulfil  the  same,  con- 
trary to  the  form  of  the  statute  &e. : 
— Heldy  insufficient,  as  the  absence 
from  service  was  not  shewn  to  be 
without  leave  or  without  lawful  ex- 
cuse.  .  In  re  Turner^  468 

8.  The  3  Geo.  4,  c.  23,  s.  2,  en- 
acts, that,  after  examination  and  adju- 
dication of  a  complaint  by  any  two 
justices,  all  subsequent  proceedings  to 
enforce  obedience  thereto  may  be  en- 
forced by  either  of  the  said  justices, 
or  any  other  justice  of  the  same 
county,  in  like  manner  as  if  done  by 
the  same  two  justices  who  heard  and 
adjudged  the  complaint : — Heldj  that 
a  warrant  of  commitment,  which  re-* 
cited  that  a  party  had  been  summoned 
before  two  justices,  to  shew  cause  why 
he  should  not  pay  rates,  (not  stating 
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that  tliej  were  the  same  justices  who 
granted  the  warrant),  was  bad  for  not 
shewmg  that  the  same  justices  who 
issued  the  summons  also  acyudicated 
upon  the  case.    In  re  Eanudenf  427 

9.  A  magistrate's  warrant  of  com- 
mitment of  a  person  to  prison  until 
he  find  sufficient  sureties  to  keep  the 
peace,  is  bad,  if  it  omit  to  specify  the 
time  for  which,  in  default  of  such 
sureties,  he  is  to  be  kept  in  prison. 
The  warrant  need  not  mention  the 
amount  in  which  the  sureties  are  to 
be  bound. 

A  notice  of  action  to  a  magistrate, 
under  the  24  Geo.  2,  c.  44,  need  not 
state  the  form  of  action :  it  is  enough 
to  state  the  cause.  "  You  having,  on 
the  14th  day  of  October,  1843,  caused 
me  to  be  apprehended  and  committed  to 
a  certain  conmion  gaol  in  the  borough 
of  M.,  and  to  be  there  imprisoned, 
&c.,  I  shall  cause  a  writ  of  summons 
to  be  sued  out  &c  against  you  for  the 
said  imprisonment:" — Helely  a  suffi- 
cient notice.     Priekett  y.    Gratrex^ 

429 

10.  A  conviction,  under  the  7  &  8 
Geo.  4,  c.  29,  for  stealing  an  ash 
tree,  the  property  of  M.,  'ordered  the 
ofiender  ^  to  forfeit  and  pay,  over  and 
above  the  value  of  the  tree  stolen, 
the  sum  of  5«.,  and  for  the  value  of 
the  tree  l«n  and  also  to  pay  1  /.  4«.  M. 
for  costs,  to  be  paid  on  or  before 
March  1 9th,  and  in  default  of  pay- 
ment of  the  said  sums  to  be  impri- 
soned &G.  for  one  month,  unless  the 
said  sums  should  be  sooner  paid."  It 
was  then  ordered,  that  the  5«.  should 
be  paid  to  the  overseer,  the  1«.  to  the 
person  aggrieved,  and  that  the  I  LAs*  6d* 
should  be  immediately  paid  to  R.  the 
complainant.  The  information  had 
been  laid  by  R.  before  one  magistrate, 
who  had  granted  a  summons,  and  the 
ease  heard  and  the  conviction  made  by 
another.  On  an  action  for  false  im- 
prisonment being  brought  against  the 
oon^cting   magiatrate:— JZi?/(if,   that 


the  conviction  was  not  invalidated, 
1.  By  reason  of  its  not  having  taken 
place  upon  the  information  of  the 
person  aggrieved.  2.  Nor  from  its 
having  taken  place  before  a  magi- 
strate who  did  not  receive  the  original 
information.  3.  Nor  by  the  mode  of 
adjudicating  as  to  the  costs.  Tarry 
V.  NewmoHf  449 

U.  The  8  &  9  Vict,  c  87,  s.  2, 
enacts,  that,  if  any  foreign  vessel  shall 
be  found  within  one  league  of  the 
coast  of  the  United  Kingdom,  having 
on  board  any  spirits  not  being  in  a 
cask  of  certain  dimensions,  or  (inter 
alia)  any  tobacco  stalks ;  the  spirits, 
Ac.,  and  tobacco  stalks,  and  vessel, 
shall  be  forfeited. 

Sect.  4  enumerates  certain  excepted 
cases  in  which  vessels  shall  not  be 
forfeited  for  having  on  board  tobacco, 
&c. 

Sect.  50  enacts,  that  every  subject 
of  her  Majesty  who  shall  be  found  on 
board  any  vessel  liable  to  forfeiture 
under  this  act,  for  being  found  within 
any  of  the  distances  in  the  act  men- 
tioned ffom  the  United  ^Kingdom, 
having  on  board  such  goods  or  thing^s 
as  subject  such  vessel  to  forfeiture, 
and  every  person,  not  being  a  subject 
of  her  Majesty,  who  shall  be  found  on 
board  any  vessel  liable  to  forfeiture 
for  any  of  the  causes  aforesaid  within 
one  league  of  the  United  Kingdom, 
shall,  upon  conviction,  be  liable  to  im- 
prisonment : — Held,  by  Coleridge  and 
ErUf  Jsn  (Lord  Denmafif  C.  J.,  dii- 
bitante),  that,  in  a  warrant  of  com- 
mitment for  an  offence  under  sect.  60, 
it  was  not  necessary  to  negative  the 
exceptions  in  sect.  4 ;,  the  creation  of 
the  offence,  and  the  exceptions  to  it, 
being  in  different  sections.  In  re 
Fan  Baven^  492 

12.  SUt.  7  &  8  6^0.  4,  c.  53, 
8.  82,  (Excise),  gives  to  the  party 
aggrieved  by  tne  decision  of  justices 
as  to  any  breach  of  the  Excise  laws  a 
right  oi  appeal  to  the  quarter  sessions, 
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proTided  certain  notices  be  given.  By 
sect.  84,  the  justices  at  quarter  ses- 
sions are  required  to  re-hear  upon 
oath  and  to  re-examine  the  same  wit- 
nesses, and  no  others,  on  which  the 
original  judgment  was  given ;  and 
they  are  empowered,  on  such  appeal, 
to  reverse  or  confirm  in  the  whole  or 
in  part  the  judgment  appealed  against, 
or  to  give  such  new  or  different  judg- 
ment as  they  in  their  discretion  shall 
•think  fit.  On  an  information  con- 
taining four  counts  the  justices  ac- 
quitted the  defendant  on  the  first, 
second,  and  third  counts,  but  <^on* 
victed  him  on  the  fourth,  whereon  he 
gave  notice  of  appeal  against  the  sdd 
judgment : — Held,  that  the  notice  was 
limited  to  the  judgment  on  the  fourth 
count,  and  that,  as  the  informant  had 
not  given  notice  of  appeal  from  the 
rest  of  the  judgment,  ihe  evidence  be- 
fore the  Court  of  appeal  must  be  con- 
fined to  the  fourth  count. 

When  a  case  is  stated  for  the 
opinion  of  the  Court  of  Exchequer 
under  the  provisions  of  sect.  84,  it  is 
not  necessary  that  the  record  should, 
be  brought  before  this  Court  by  cer- 
tiorari ;  it  is  enough  if  all  the  facts 
are  made  to  appear  on  affidavit.  Re^ 
gina  v.  Gamble^  687 

COMPLAINT. 

The  complaint  on  which  an  order 
of  removal  is  founded,  may  be  by  the 
churchwardens  or  overseers,  under  the 
13  &  14  Car.  2,  c.  12.  Regina  v. 
Inhabitants  of  Watford^  460 

CORONER. 

Where  justices  at  quarter  sessions 
had  refused  to  allow  a  coroner  his 
fees  and  disbursements  in  respect  of 
two  inquests  held  by  him,  on  the 
ground  that  the  inquests  had  been 
improperly  held,  the  Court,  on  appli- 
cation for  a  mandamus  to  the  justices 


to  allow  such  fees  and  disbursements, 
held^  that  they  would  not  interfere 
with  the  discretion  exercised  by  the 
justices  with  respect  to  the  fees  due 
to  the  coroner,  as  remuneration  for 
his  own  trouble,  but  made  the  role 
absolute  for  the  re-payment  of  the 
sums  of  money  which  had  been  actu- 
ally disbursed  by  the  coroner.  Re- 
gina V.  Ju9tiee9  of  CarmartMemhiref 

679 

COSTS. 

1.  Of  mandamus,  see  Manda- 
MUS,  2. 

2.  Where  the  sessions  had  dis- 
missed an  appeal  on  the  ground  that 
the  previous  sessions  had  improperly 
entered  and  respited  the  appeal,  the 
appellants  having  had  time  to  give  no- 
tice and  come  prepared  lo  try  the  ap- 
peal at  those  sessions,  and  this  Court 
made  a  rule  absolute  for  a  mandamus 
to  the  sessions  to  hear  the  appeal  :— 
Held,  that  the  respondents  ought  to 
pay  the  costs  of  the  mandamus  nnd^r 
the  I  Will.  4,  c.  21,  s.  6.  R^ma  ▼. 
Justices  of  London,  568 

CRIMINAL  INFORMATION. 

Where  the  grand  jury  had  ignored 
a  bill  of  indictment  against  a  parish 
for  non-repair  of  a  highway,  some  of 
the  jury  being  landowners  in  the  pa- 
rish, and  taking  part  in  the  discassion 
as  to  whether  the  bill  should  be  found, 
the  Court  granted  a  crhninal  htforma- 
tion  against  the  mhahitanta  of  the 
parish  for  the  non-repair  of  the  high- 
way. Regina  v.  InAabitanis  of  Vp» 
ton  St.  LeonareTst  582 

EMANCIPATION. 

During  the  minority  of  a  child, 
there  can  be-  no  emancipation,  unless 
he  marries  and  so  becomes  hhnadf  the 
head  of  a  family,  or  oontncts  with 
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some  other  relation  so  as  wholly  and 
permanently  to  exclude  the  parental 
control. 

A.  resided  with  his  father  till  he 
was  seventeen  years  old,  then  left  his 
father's  house,  entered  into  the  local 
militia  for  four  yeiurs,  and  served 
twenty-eight  days  in  each  year.  Dur- 
ing tne  intervals,  until  he  married, 
which  took  place  when  he  was  twenty, 
he  lived  with  his  uncle  in  the  respond- 
ent parish,  supporting  himself  as  a 
weaver.  When  he  was  ahout  eighteen, 
his  father  gained  a  settlement  in  the 
respondent  parish: — Held^  that  A. 
was  not  emancipated  when  his  father 
gained  a  settlement  in  the  respondent 
parish,  the  ordinary  duty  required 
from  a  person  in  the  local  militia  not 
being  inconsistent  with  the  parental 
controL  Regina  v.  Iiihabitants  of 
Seammanden,  189 

ENTRY  OF  SESSIONS. 

When  eonehmve* 

1.  On  appeal  against  an  order  of 
removal,  it  appeared  that  a  former 
order  for  the  removal  of  the  same 
pauper  on  the  same  settlement  hadyon 
appeal  between  the  same  parties,  been 
quashed,  on  the  ground  "  that  the  ex* 
amination  disclosed  no  settlement  on 
the  face  thereof:" — Held^  that  such 
decision  was  conclusive  between  the 
parties  as  to  the  settlement.  Regina 
V.  Guardians  of  SL  Maryy  Lambethy 

86 

2.  An  order  of  removal,  appealed 
against  and  quashed,  on  the  motion  of 
the  respondents,  '*  for  the  insufficiency 
of  examinationsy"  (one  defect  being 
the  imperfect  statement  of  residence), 
is  conclusive  between  the  parties  as  to 
the  settlement.  Regina  v.  Inhabit- 
anUo/Ellely  89 

8*  An  entry  by  the  quarter  sessions, 
that  an  order  was  '<  quashed  not  upon 
the  merits,  without  prejudice  to  the 
TTHftking  of  any  other  order,"  &c.,  pre- 


vents it  from  operating  as  an  estoppel 
between  the  parishes,  and  is  conclu- 
sive that  the  question  of  settlement 
was  not  adjudicated  upon  ;  and,  there- 
fore, on  the  hearing  of  an  appeal 
against  a  subsequent  order  respecting 
the  same  settlement,  it  is  not  compe- 
tent for  the  appellants  to  adduce  evi- 
dence to  shew,  notwithstanding  such 
entry,  that  the  former  order  was,  in 
fact,  quashed  on  the  merits.  Regina 
V.  Inhabitants  of  St.  Anne's  West* 
minster^  525 

When  not  eonelusive. 

1.  On  the  trial  of  an  appeal  against 
an  order  of  removal,  it  appeared  by 
an  entry  in  the  minute-book,  that  a 
former-order  of  removal  was  'Squashed 
on  the  ground  that  the  examinations 
were  insufficient  to  support  the  or- 
der :" — Beldy  that  parol  evidence  was 
admissible  to  explain  this  entry,  and 
to  shew  that  the  order  was  not 
quashed  on  the  merits.  Regina  v. 
Inhabitants  of  Wxdeeombe  in  the 
MooTy  539 

2.  On  the  trial  of  an  appeal  against 
an  order  of  removal,  it  appeared  that 
a  former  order  had  been  quashed  on 
appeal  between  the  same  parishes,  and 
relating  to  the  same  paupers,  and  an 
entry  of  it  in  the  minute-book  of  the 
previous  sessions  was  as  follows: — 
'^  Order  quashed  without  any  special 
entry,  as  the  Court  has  no  evidence 
before  them  to  enable  them  to  make 
such  entry."  The  sessions,  after 
hearing  evidence  explanatory  of  the 
circumstances  tmder  which  this  entry 
had  been  made,  decided  that  it  was 
not  conclusive  as  to  the  settlement  of 
the  paupers : — Heldy  that  the  sessions 
were  right  in  so  doing.  Regina  v. 
Landkeg,  623 

EVIDENCE. 
See  Relief,  2. 
1.  To  allow  secondary  evidence  of 
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a  document,  hearsay  evidence  of  the 
answers  given  by  persons  of  whom 
inquiry  was  made  for  it,  and  who 
were  likely  to  have  it,  is  receivable 
for  the  purpose  of  shewing  that  a 
bon4  fide  diligent  search  has  been 
made  for  the  document  in  the  proper 
place,  and  with  the  proper  parties,  and 
its  failure. 

The  question  in  such  cases  is,  whe- 
ther reasonable  evidence  of  the  cause 
of  non-production  is  offered ;  and  of 
that  reasonableness  the  sessions  must 
judge.  Begina  v.  Inhabitants  of 
Kenilwortky  66 

2.  The  workhouse  of  a  union  is 
not  an  improper  repository  for  docu- 
ments of  a  parish  within  the  union,  so 
as  to  make  them  inadmissible  in  evi- 
dence when  produced  from  thence. 
Slater  v.  Hodgson,  488 

8.  Prima  fide  evidence  pf  settle- 
ment. See  Regina  v.  InhakUamts  of 
Brighthelmstoney  7 

EXAMINATIONS  AND 
GROUNDS  OF  APPEAL. 

See  Apprentickship,    816,    321, 
364,  517,  588. 

Bastard,  288. 

Birth,  460. 

Captions,  852,  856. 

Charoeability,  15,  16,  58, 
61,  288,  826, 880, 856, 889, 
460. 

Complaint,  460. 

Copt  sent,  28,  176,  864. 

Derivative,  7,  627. 

Estate,  10,  40,  860. 

General  Traverse,  26,288. 

Hiring  and  Service,  26, 
898,  487,  442. 

Husband  and  Wife,  288, 
460. 

Marksman,  288. 

Order  unappealed,  7. 

'  abandoned  ON  Tech- 

nical Grounds,  179. 


Order,  previous,  7,  176. 
Reading  over,  283. 
Renting  Tenement,  81. 
Serving  Office,  479. 
Signature  of  Justices,  852. 
Unemancipated,  46,  189. 
Unmarried,  &c  898. 

1.  The  examination  on  which  an 
order  of  removal  was  made  staled 
that  the  father  of  the  pauper  was  re- 
moved to  L.,  in  1888,  under  an  order, 
which  was  unappealed  against,  found- 
ed on  a  settlement  gained  there  hj 
him  in  1788  by  apprenticeship,  and 
that  he  had  gained  no  subsequent 
settlement ;  that  the  son  was  bom  in 
1804,  and  emancipated  in  1828,  and 
had  gained  no  settlement  for  him- 
self:— Held,  sufficient  prim&  facie 
evidence  of  the  son's  settlement  in  L. 
Regina  v.  Inhabitants  qf  Brigktkeim' 
stone,  7 

2.  The  ejcaminatiohs  in  support  of 
a  settlement  by  hiring  and  service 
stated  the  production  before  the  re- 
moving justices  of  a  pit  bond,  under 
which  the  pauper  sored : — HM^  in- 
sufficient, the  respondents  not  having 
sent,  nor  shewn  a  sufficient  excuse  for 
omitting  to  send  a  copy  of  the  bond 
with  the  examinatioiia.  RtgvMt  v« 
Inhabitants  of  East  Bainton,        23 

3.  The  examinations  on  which .  an 
order  of  removal  was  made  sti^ed 
that  6.  P.,  the  pauperis  fiuher,  was 
hired  to  A.  from  November,  1819^ 
for  the  space  of  two  whole  years 
thence  next  ensuing,  and  that,  after 
the  expiration  of  the  second  year  of 
the  said  service,  he  entered  into  the 
service  of  B.,  and  remained  with  him 
for  one  whole  year  then  next  follow- 
ing. 

There  were  two  grounds  of  appeal: 
1.  Traversing  the  service  with  A.  in 
the  words  of  the  examination,  2. 
That  6.  P.  did  not,  after  the  expira" 
tion  of  the  said  second  year  of 
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said  9ermee  with  A^  enter  into  the 
service  of  B«  and  remain  with  him  for 
one  whole  year  then  next  following,  as 
stated  in  the  examination. 

At  the  trial  of  the  appeal,  the  ser- 
vice with  A.  was  proved  to  have  com- 
menced in  November,  1819 : — 

HeU  thaty  as  the  grounds  of  ap- 
peal did  not  raise  any  specific  objec- 
tion to  the  date  of  the  service  with 
B.,  the  appellants  were  not  entitled 
under  them  to  take  advantage  of  the 
variance  as  to  the  date  of  the  first 
service,  and  that  it  was  not  sufficient 
in  the  grounds  of  appeal  to  negative 
generally  the  statements  in  the  exa- 
mination. Regina  v.  InkahUanU  of 
KiUerby,  26 

4.  It  is  sufficient  to  state  in  an  ex- 
amination  that  a  pauper  was  ''nne- 
mancipated,"  and  it  is  not  necessary 
to  negative  the  different  ways  by 
which  he  might  have  become  emanci- 
pated. B^ina  v.  If^abitatUs  of 
SotAweU,  46 

5.  Where  the  examinations  in  sup- 
port of  an  order  of  removal  stated 
that  a  previous  order  for  the  removal 
of  the  pauper's  father  was  produced 
before  the  removing  justices,  a  copy 
of  such  previous  order  should  be  sent 
to  the  appellants.  Begina  v.  Inka* 
bitant9  of  Wellington,  1 76 

6.  Respondents  on  the  trial  of  an 
appeal  against  an  order  of  removal 
are  entitled  to  abandon  their  order, 
on  an  objefbtion  taken  in  the  grounds 
of  appeal  to  the  sufficiency  of  the 
examinations ;  even  if  the  appellants 
wish  to  waive  such  objection,  and  to 
have  the  appeal  tried  on  the  issues  of 
fact  also  raised  by  the  grounds  of  ap- 
peaL  Ex  parte  Inhabitants  of  WeU 
lingboroiighy  179 

7.  An.  order  was  made  for  the  re- 
moval of  a  widow  and  her  four  thild^ 
ren^  viz.  Henry  and  three  others,  to 
the  place  of  her  maiden  settlement, 
upon  her  examination,  which  alleged 
that  before  marriage  she  gained  a 


settlement  in  the  appellant  parish  by 
hiring  and  service,  that  she  after- 
wards married,  and  that  her  husband 
died.  She  added,  *'  I  never  knew  or 
saw  any  relation  of  my  late  husband, 
nor  can  I  tell  to  what  parish  or  place 
he  belonged.  My  eldest  son  Henry 
was  born  before  marriage.** 

The  order  was  appealed  against  on 
the  following  grounds  : — 

(1).  That  the  order  and  examina- 
tions are  bad  on  the  face  thereof. 

(2).  That  there  is  no  sufficient  evi- 
dence of  chargeability. 

(8).  That  the  examinations  do  not 
shew  sufficient  search  after  the  hus- 
band's settlement. 

(4).  That  the  justices  had  no  juris- 
diction to  remove  the  pauper  till 
search  had  been  made  after  the  hus- 
band's settlement 

(5).  That  the  order  was  bad  as  de- 
scribing the  son  Henry  as  legitimate, 
whereas  the  examinations  stated  him 
to  be  illegritimate. 

At  the  trial  three  objections  were 
taken  to  the  sufficiency  of  the  exami- 
nations under  the  first  ground  of  ap- 
peal:— That  the  examinations  did 
not  allege  a  service  under  a  yearly 
hiring;  that  the  jurat  was  insufficient 
in  not  shewing  jurisdiction  in  the 
justices ;  and  that,  the  pauper  being  a 
xnarkswoman,  it  should  appear  on  the 
examinations  that  her  statement  was 
read  over  to  her. 

Held — (1).  That  these  three  were 
not  admissible  under  the  general 
ground  of  appeal,  as  the  appellants, 
having  taken  other  particular  objec- 
tions to  the  sufficiency  of  the  exami- 
nations, could  not  avail  themselves  of 
the  general  one. 

(2).  That  it  was  not  necessary  that 
the  examinations  should  shew  an  in- 
quiry after  the  husband's  settlement, 
it  being  sufficient  for  the  respondents 
to  shew  a  prima  facie  case  of  settle- 
ment, and  the  onus  of  proof  that  the 
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pauper  was  not  settled  there  lying  on 
the  appellants. 

(3).  That  the  order  was  bad  as  far 
as  related  to  the  illegitimate  child. 

Examinations  should  be  read  over 
to  all  examinants,  whether  marksmen 
or  not ;  but  need  not  purport  to  have 
been  so  read  over.  Regina  v.  Inha' 
hitanta  of  Birmingham^  283 

8.  Of  the  examinations  on  which 
an  order  of  removal  was  founded,  the 
first  was  as  follows : — "  County  of  L. 
to  wit.  The  examination  of  J.  D., 
&c.,  taken  upon  oath  before  us  the 
undersigned,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the 
said  county,  the  3rd  November,  1844, 
&c.  Signed  W.  E.  H.  and  R.  M." 
The  other  examinations  had  the  same 
marginal  reference,  and .  were  taken 
on  the  same  day,  but  were  stated  to 
be  ''taken  on  oath,  touching  the 
above-named  settlement,  before  ui  the 
eaid  justices"  bearing  the  same  sig- 
natures, W.  E.  H.  and  R.  M.: — 
Heldy  that  each  examination  must  ap- 
pear in  itself  to  be  a  perfect  and  com- 
plete dociunent,  and  that  all  the  exa- 
minations but  the  first  were  bad«  be- 
cause they  did  not  appear  to  have 
been  taken  by  justices  who  had  au- 
thority to  take  them.  Regina  v.  In* 
habitants  of  Radcliffe  Ctdeyy        352 

9.  The  captions  of  all  the  exami- 
nations to  support  an  order  of  removal 
should  shew  that  they  are  taken  upon 
a  complaint  made  to  the  justices  by 
the  parish  officers;  and  unless  such 
complaint  is  stated,  the  examinations 
are  insufficient.  Regina  v.  Inhabit- 
ants of  Molesworthy  356 

10.  If  the  officers  of  a  parish  on 
which  an  order  of  removal  is  made 
choose  to  attend,  and  tender  evidence 
before  the  justices  when  they  make 
the  order,  it  is  not  necessary  that  a 
copy  of  such  evidence  should  be  sent, 
as  part  of  the  examinations,  to  the 
parish  on  which  the  order  is  made. 
Regina  v.  Inhabitants  of  Holne^  364 


11.  On  the  trial  of  an  appeal  agaioflt 
an  order  of  removal,  it  i^peared,  by 
an  entry  in  the  minute-book,  that  a 
former  order  of  removal  was  *'  qnaahed 
on  the  ground  that  the  examinatii»s 
were  insufficient  to  support  the  order :" 
— Ueld^  that  parol  evidence  was  ad- 
missible to  explain  this  entry,  and  to 
shew  that  the  order  was  not  quaahed 
on  the  merits. 

The  examinations  stated  two  modes 
of  settlement  in  the  appellant  pariah : 
— 1.  By  birth;  2,  By  hiring  and 
service. 

The  grounds  of  appeal  were  as 
follows : — 

(1).  That  a  former  order  of  removal, 
relating  to  the  same  settlement,  had 
been  quashed. 

(2).  and  (8).  Staling  the  removal 
of  the  parents  of  the  pauper's  husband 
to  a  third  parish  under  orders  unap- 
pealed  against. 

(4t\  Relief  g^ven  by  that  third  parish. 

(5).  Denying  the  settlement  by 
hiring  and  service. 

(6).  That  the  said  paupers  were  not 
settled  in  the  appellant  parish  in  amy 
manner  whatever: — Held,  that,  un- 
der these  grounds  of  appeal,  it  was  not 
competent  to  the  appellants  to  prove 
that  the  birth-place  of  the  pauper  s 
husband  was  not  in  their  paruh. 

In  order  to  make  the  examination 
of  a  prisoner,  taken  as  to  fab  settle- 
ment, under  the  59  Geo.  3,  c.  12. 
s.  28,  admissible  in  evidence,  it  must 
be  proved  that  he  still  continues  a 
prisoner.  Regina  v.  Inhabitants  of 
Wideeombe  m  the  Moor^  539 

12.  In  the  examinations  for  the  re- 
moval of  a  pauper  from  L.  to  C«, 
M.  S.  stated,  that  she  was  the  widow 
of  A.  S.,  who  was  settled,  as  she  had 
heard,  in  C,  and  J.  S.  stated  that  he 
was  brother  of  A.  S.,  who  was  bom 
in  C.  C.  appealed,  and,  in  their 
grounds  of  appeal,  alleged,  'Hhat  the 
order,  notice  of  chaigeability,  and 
the  examinations    were  respectively 
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defective,  and  bad  on  the  face  there- 
of;  and  that  the  examinations  con* 
tained  no  sufficient  legfal  evidence  of 
the  pauper  being  settled  in  C,  or 
having  come  to  settle  in,  or  being 
chargeable  to  L.: — Held,  that  the 
sessions  had  a  right  to  allow  the  ap- 
pellants on  this  ground  to  raise  the 
objection,  that  there  was  no  state- 
ment of  the  identity  of  A.  S.  men- 
tioned in  the  first  examination,  with 
A.  S.  in  the  second ;  and  that  their 
decision  was  final.  Regina  v.  JiM- 
Hcei  of  Staffordthire^  557 

13.  An  order  for  the  removal  of  a 
pauper  from  B.  to  L.  was  made  upon 
examinations,  which  stated  that  he 
had  never  gained  a  settlement  in  his 
own  right;  that  he  married  in  1812^ 
(being  then  twenty  years  old) ;  that* 
his  father  was  married  a  second  time 
in  1824,  soon  after  which  the  father 
received  relief  from  L.,  while  residing 
out  of  that  parish,  and  continued  to 
do  so  till  his  death,  and  that  the 
pauper's  grandfather  had  lived  and 
died  in  L. : — Held^  that  the  examina^ 
tions  were  insufficient  to  prove  a  de- 
rivative settlement  of  the  pauper  in  L., 
as  it  did  not  appear  from  them  that 
the  relief  given  to  his  father  had  re- 
ference to  a  settlement  gained  by  him 
previous  to  the  pauper  s  emancipation 
by  marriage  in  1812.  Regina  v.  In- 
habitants  of  Bangor^  627 

14.  The  examinations  in  support  of 
an  order  for  the  removal  of  five  pau- 
pers stated  a  settlement  of  G.  B.  in 
the  appellant  parish,  the  death  of 
G.  B.,  and  that  «*  G.  B/s  wife"  had 
also  died,  <' leaving  eight  children," 
(five  of  whom  were  the  paupers),  and 
that  '*  the  said  children  were'all  resid- 
ing with  their  said  parentsG.  B.and  his 
wtfe  until  their  death ;" — Held^  that 
the  examinations  sufficiently  shewed 
that  the  relationship  of  husband  and 
wife-existed  between  the  parents,  and 
that  the  term  <<  children"  must  be 
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taken   to  mean   legitimate  children. 
Regina  v.  Inhabitants  of  Totley,    42 

15.  Under  the  general  objection, 
"  that  no  copy  or  counterpart  of  the 
order  of  removal  has  been  sent  by 
post  or  otherwise,"  it  is  not  competent 
for  the  appellants  to  object  that  the 
copy  sent  by  the  respondents  is  inac- 
curate, some  few  words  being  omitted. 
.Regina  v.  Inhabitants  of  St,  Anne*Sf 

Westminster^ .  517 

16.  A  statement  in  an  examination, 
that  the  pauper  received  relief  ^*  from 
Hartpury  aforesaid,"  sufficiently 
shewed  that  she  had  received  relief 
from  the  parish  officers  of  Hartpury 
on  account  of  the  parish.  Regina  v. 
Inhabitants  of  Hartpury^  648 


GROUNDS  OF  APPEAL. 

See  Examination. 


HIGHWAY. 

See  Criminal  Information. 

1.  On  an  indictment  against  a 
parish  for  non-repair  of  a  highway, 
setting  out  an  order  of  justices  for 
dividing  the  road  in  question,  such 
order  following  the  form  given  in  the 
84  Geo.  3,  c.  64,  and  allotting  differ- 
ent portions  to  different  parishej  for 
the  purpose  of  repair,  it  is  not  com- 
petent to  either  parish  to  give  evi- 
dence, in  contradiction  to  the  order, 
that  the  portion  of  road  so  allotted  is 
not  in  fact  situate  within  it. 

An  order  of  justices  under  5  & 
6  Will.  4,  c.  50,  ss.  94,  95,  directing 
such  indictment  to  be  preferred,  is 
bad  if  it  does  not  state  that  it  was 
made  at  a  special  sessions  for  the 
division  in  which  the  highway  is  situ- 
ate, and  the  Judge's  order  for  costs 
of  the  prosecution  was  set  aside  for 
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that    defect   in  '  the   original   order. 
Reffina  v.  InhahiiantB  if  HuskUngn 

117 

2.  A  certificate  for  costs  under  the 
5  &  6  Will.  4,  c.  50,  s.  95,  can  only 
be  given  where  it  appears  afSrmativel  j 
that  the  road  in  question  is  a  highway. 
Regina  v.  InhabitantB  of  Downkol" 
land,  177 

Where  at  a  vestry  meeting  for  the 
nomination  of  overseers  the  parish 
proceed  to  elect  surveyors  of  high- 
ways, the  appointment  of  the  surveyors 
will  be  invalid,  unless  notice  of  the 
meeting  be  given  "three  days  at  the 
least  '*  beforehand,  under  section  I  of 
the  58  Geo.  3,  c.  69. 

Concurrent  rates  are  invalid  if  made 
for  the  same  period  of  time,  but  a 
second  rate  may  be  made  where  a 
former  rate  for  the  same  purpose  has 
not  been  wholly  collected.  Regina  v. 
Beatj  655 


INDICTMENT. 

See  Poor-Ratb,  1. 

1.  It  is  sufficient  to  describe  the 
prosecutor  of  an  indictment  by  the 
name  by  which  he  is  commonly  and 
best  known. 

A  foreigner  residing  in  this  coun- 
try, whose  name  was  Charles  Fre- 
deric Augustus  William  D'Este,  and 
who  was  commonly  called  the  Duke 
of  Brunswick  and  Luneberg,  though 
not  de  facto  the  reigning  duke,  was 
held  to  be  sufficiently  described  in  an 
indictment  as  Charles  Frederic  Au- 
gustus W^illiam,  Duke  of  Brunswick 
and   Luneberg.     Regina  v.  Gregory, 

229 

2.  A.  and  B.  were  found  guilty  on  an 
indictment  containing  two  counts,  one 
for  stealing  in  a  dwelling-house  above 
the  value  of  £5,  and  the  other  for 
simple  larceny,  and  the  judgment  was 
that  they  should  be  transported  for 


ten  years  for^the  felony  aforesaid  : 
— Held,  on  writ  of  error,  that  the 
judgment  was  bad ;  as  either  the  in- 
dictment alleged  one  felony  in  two 
counts,  in  which  case  the  judgment 
was  bad  for  uncertainty^  the  Court 
not  having  the  power  to  apply  it  to 
the  particular  count  in  the  indictment 
which  would  support  it ;  or  it  alleged 
a  separate  felony  in  each  count,  in 
which  case,  the  jury  having  found  but 
one  offence,  the  judgment  is  bad,  be- 
cause the  word  ^'  felony"  cannot  be 
treated  as  nomen  collecdvum.  Camp" 
hell  V.  The  Queen,  297 

8.  For   disobedience   of  order  of 
sessions.     See  Order  of  Sessions. 


JURISDICTION. 

See  Bastardy,  2. 

Chargeability,  2. 


LUNATIC. 

1.  Under  the  9  Geo.  4,  c.  40,  s.  38, 
(repealed  by  the  8  &  9  Vict.  c.  125), 
it  was  not  competent  for  the  justices 
of  one  county,  who  had  made  an  order 
for  the  removal  of  a  pauper  lunatic  to 
an  asylum  in  another  county,  without 
at  the  same  time  adjudging  his  settle- 
ment, afterwards,  whilst  he  was  con- 
fined in  such  asylum  in  such  other 
county,  to  adjudge  his  settlement,  and 
thereupon  to  order  the  ptace  in  which 
such  settlement  was  adjudged  to  be  to 
pay  the  cost  of  his  maintenance,  &c. 
Such  order  could  only  be  made  by  two 
justices  of  the  county  in  which  such 
asylum  was  situate.  Regina  v.  Inka" 
hitanU  of  Hey  op,  270 

2.  The  9  Geo.  4,  c.  40,  s.  54,  en- 
acts that  the  churchwardens  and  over- 
seers of  a  parish  in  which  any  insane 
person  shall  be  adjudged  to  be  settled 


LUNATIC. 
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may  appeal  to  the  quarter  sessions  for 
the  coanty  where  such  order  shall  be 
made,  in  like  manner  and  under  like 
restrictions  and  regulations  as  against 
any  order  ofremoval  •  .  •  which  ap- 
peal the  justioes  of  the  peace  at  the 
said  quarter  sessions  are  authorised 
and  empowered  to  hear  and  deter- 
mine, in  the  same  manner  as  appeals 
against  orders  of  removal  are  now 
heard  and  determined*  Qtu&re,  whe- 
ther the  provisions  of  the  4  &  5  Will. 
4,  c.  76,  s«  79,  requiring  twenty-one 
days'  notice  of  the  order  of  removal  to 
be  given,  and  thereby  extending  the 
time  of  appealing,  affect  appeals  under 
the  9  Greo.  4,  c  40,  s.  54.  Retina  v. 
Justices  of  the  West  Riding^         304 

3.  On  the  Idth  November,  1843, 
an  order  was  made  by  two  justices  of 
the  county  of  Radnor,  under  the  9  Geo. 
4,  c.  40,  for  the  removal  of  an  insane 
pauper  to  an  asylum  in  Shrewsbury. 
On  the  80th  November,  an  order  was 
made  by  the  same  justices,  adjudging 
the  pauper  to  be  settled  in  H.,  and  di- 
rected that  parish  to  pay  10«.  a  week 
for  the  support  of  the  pauper  in  the 
asylum.  H.  appealed  against  this 
order,  and  the  sessions  for  the  connty 
of  Radnor  (11th  April,  1844)  con- 
firmed  the  order,  subject  to  a  case. 
On  the  3l8t  of  January  last,  this 
Coart  quashed  the  order  of  sessions. 

The  Court  refused  a  mandamus  to 
compel  the  justices  of  Radnor  to  make 
an  order  on  the  county  treasurer  to 
repay  the  parish  of  H.  the  money 
they  had  expended  in  support  of  the 
pauper  in  the  asylum,  from  April,. 
1841,  to  January,  1846.  Regina  v. 
Justices  ofRadnoTy  412 

4.  The  clergyman  of  a  parish  in 
which  a  lunatic  is  living,  who  has  had 
opportunities  of  observing  his  conduct, 
is  competent  to  issue  an  order,  under 
the  8  &  9  Vict.  c.  100,  s.  45,  for  his 
admission  into  an  asylum,  and  deten- 
tkm  there. 


In  such  an  order,  it  is  not  imper- 
ative that  all  the  particulars  enumer- 
ated in  the  appendix  (Schedule  B)  to 
the  form  of  the  order  for  receiving  a 
lunatic  into  an  asylum  should  be  set 
out,  if  the  act  is  substantially  com- 
plied with. 

The  form  of  a  medical  certificate 
given  in  Schedule  C  is  directory  only, 
and  an  equivalent  will  suffice. 

A  general  statement  in  a  certificate, 
that  a  lunatic  ^<  labours  under  delu- 
sions of  various  kinds,  and  is  dirty 
and  indecent  in  the  extreme,*'  is  a 
sufficient  statement,  within  the  mean- 
ing of  sect.  46,  of  the  fact  from  which 
a  medical  man  forms  his  opinion  of 
existing  insanity^  So,  also,  is  his 
statement,  that  he  forms  his  opinion 
"  from  conversations  "  with  the  luna- 
tic, without  describing  their  purport. 

Per  Erlcy  J.:  The  prohibition  in 
the  45th  sect,  of  the  8  &  9  Vict.  c.  100, 
as  to  receiving  insane  persons  into 
licensed  houses  or  hospitals  without 
such  medical  certificates  as  the  act 
requires,  is  not  general,  but  relates 
only  to  the  keepers  of  licensed  houses, 
&c.;  the  confinement  of  lunatics  in  all 
other  cases  being  left  as  it  was  at 
common   law.     In  re  Shuttleworthy 

470 

5.  On  the  9th  of  July,  1845,  an 
order  was  made  by  two  justices  adjudg- 
ing the  settlement  of  a  lunatic  pauper, 
and  for  payment  of  expenses  by  the 
overseers  of  a  township  under  9  Geo. 
4,  c.  40,  s.  42.  On  the  9th  of  Au- 
gust, that  statute  was  repealed  by  the 
8  &  9  Vict,  c.  126,  "except  as  to 
matters  committed  or  done  before  the 
passing  of  that  act."  At  the  October 
sessions,  an  appeal  against  the  order 
was  entered  and  respited,  and,  on  the 
l/th  of  December,  notice  of  appeal 
was  sent.  No  grounds  of  appeal 
being  stated,  the  January  sessions  dis- 
missed the  appeal  for  that  reason,  and 
because  they  thought  the  right  of  ap- 
peal in  this  case  was  taken  away  by 
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the  repealing  act: — Held^  that  tlie 
sessions  were  wrong;  that  the  appeal 
not  being  under  the  60th  section  no 
grounds  of  appeal  were  necessary, 
and  tlie  right  of  appeal  against  an 
order  made  before  the  passing  of  the 

8  &  9  Vict.  c.  126,  not  being  a£Pected 
bv  that  act.  Regina  v.  Recorder  of 
fwk,  602 

6.  An  order  of  justices  under  the 

9  Geo.  4,  c.  40,  as  to  the  settlement 
and  maintenance  of  a  lunatic  pauper, 
adjudged  the  settlement  to  be  in  A., 
and  directed  the  overseers  of  that  pa- 
rish to  repay  to  the  overseers  of  D. 
the  sum  of  14/.  2«.  for  the  expenses 
incurred  by  D.  in  tie  removal,  main- 
tenance, &c.,  of  the  pauper. 

This  order  was  appealed  against 
and  confirmed  by  the  sessions;  but, 
on  a  case  reserved,  this  Court  quashed 
the  order  of  sessions  generally,  on  the 
ground  that  the  sessions  had  no  power 
to  order  the  re-payment  to  the  over- 
seers. 

Another  order  of  justices  was  then 
made  between  the  same  parties,  ad- 
judging the  settlement  as  before,  but 
directing  a  weekly  sum  for  mainte- 
nance &c.,  of  the  pauper,  to  be  paid  by 
A.  to  the  keeper  of  the  asylum  where 
the  pauper  was  confined. 

.  On  appeal,  the  sessions  quashed 
this  order,  on  the  ground  that  the 
order  of  this  Court  was  conclusive  as 
to  the  settlement: — Heldy  that  the 
sessions  were  wrong,  as  the  judgment 
of  this  Court  did  not  turn  on  a  ques- 
tion of  settlement.  Regina  v.  Inha^ 
bit  ante  of  St,  Peter  s^  Droitwichy  531 

7.  Whatever  provisions  in  the  79th 
section  of  the  4  &  5  Will.  4,  c.  76, 
are  applicable  to  the  case  of  a  pauper 
lunatic,  are  to  be  incorporated  in  the 
8  &  9  Vict.  c.  126,  and  therefore 
copies  of  the  e^^amination  upon  which 
an  order  for  the  maintenance  of  a 
pauper  lunatic  is  made,  must  be  sent, 


together  with  the  order.   Reg.  v.  Jv#« 
tices  of  Middlesex,  661 


MANDAMUS. 

1 .  The  affidavits  on  motion  for  a  man- 
damus to  sessions  to  hear  an  appeal 
should  state  all  the  material  facts  that 
occurred  at  the  sessions.  Regina  v. 
Justices  of  West  Riding,  I 

2.  As  a  general  rule,  the  costs  of 
an  application  for  a  mandamus  will 
follow  the  event,  under  the  1  &  2  WilL 
4,  c.  21,  s.  6,  unless  a  very  strong 
ground  of  eiemption  be  shewn  on  the 
other  side.  Where,  however,  the  ses- 
sions dismissed  an  appeal  on  an  ob- 
jection to  the  insufficiency  of  the 
notice  of  appeal,  and  an  application 
was  afterwards  made  for  a  mandamus 
to  compel  the  sessions  to  hear,  the 
costs  of  such  application  and  of  the 
mandamus  were  given  against  the 
party  shewing  cause  against  it,  it  ap- 
pearing to  this  Court  that  the  objec- 
tion on  which  the  sessions  decided  was 
frivolous.  Regina  v.  Overseers  of 
Oxted,  357 

d.  The  Court  will  not  grant  a 
mandamus  for  a  ratepayer  of  a  town- 
ship to  inspect  the  appointment  of 
overseers  of  the  poor  for  that  town- 
ship.    Regina  v.  Harrison,  490 

4.  This  Court  in  its  discretion  re- 
fused to  grant  a  mandamus  to  jus- 
tices to  enforce  a  summary  conviction 
by  warrant  of  distress  or  commitment. 
In  re  Williams,  570 


METROPOLITAN  POLICE- 

The  Metropolitan  Police  Act,  2  k 
S  Vict.  c.  71,  s.  5S,  limits  the  time  of 
bringing  an  action  for  anything  done 
in  pursuance  of  that  act  to  three  ca- 
lendar months. 

By  the  3  &  4  Vict.c.  84,  s.  6,  any 


NOTICE. 


NOTICE. 
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two  jiisticcg,  having  jurisdiction  with- 
in the  Metropolitan  Police  District, 
have  all  the  powers,  privileges,  and 
duties  of  a  police  magistrate : — Held^ 
that  an  action  for  anything  done  by 
two  justices  of  Middlesex,  under  the 
latter  act,  must  be  brought  within 
three  months. 

The  Metropolitan  Police  Acts  are 
not  '*  acts  of  a  local  and  personal  na- 
ture** within  the  meaning  of  the  5  &  6 
Vict,  c  97,  s.  5,  which  extends  the 
time  of  bringing  actions  under  such 
acts  to  two  years.     Bamett  v.  CoXy 

486 


NOTICE  OF  ACTION. 

A  notice  of  action  to  a  magistrate, 
under  the  24  Geo.  2,  c.  44.  need  not 
state  the  form  of  action :  it  is  enough 
to  state  the  cause.  '^  You  having,  on 
the  14th  day  of  October,  1843,  caused 
me  to  be  apprehended  and  committed 
to  a  certain  common  gaol  in  the  bo- 
rough of  M.,  and  to  be  there  im* 
prisoned,  &C.,  I  shall  cause  a  writ  of. 
summons  to  be  sued  out  &c  against 
you  for  the  said  imprisonment:" — 
Heldy  a  sufficient  notice.  Prickett 
V.  Gratrexy  429 


NOTICE— .Of  Appeal. 

See  Bastard,  7. 
Practice,  10. 

1 .  A  notice  of  appeal  against  an  order 
of  removal,  purporting  to  be  sent  by 
^  the  undersigned,  being  a  majority  of 
the  churchwardens  and  overseers"  of 
the  appellant  parish,  is  sufficient,  with- 
out stating  that  such  ipajority  was 
acting  on  behalf  or  with  the  consent  of 
the  whole  body.  Reyina  v.  Justices 
of  West  Riding  (St.Paneras  v.  Brad- 

Jirdh  1 


2.  By  a  statute  an  appellant  is  re- 
quired to  give  **  seven  days'  notice,  at 
least,  of  his  intention  to  bring  an  ap- 
peal." Notice  of  appeal  was  served 
on  the  3 1st  of  December,  at  half  past 
nine  o'clock  a.m.  The  sessions  com- 
menced on  the  7th  of  January,  at  ten, 
A.M.,  on  which  day  appeals  were  to 
be  entered,  though,  by  the  practice  of 
the  sessions,  they  were  not  heard  till 
the  30th  of  January : — Held  insuffi- 
cient, for  that  the  seven  davs  must 
be  reckoned  exclusive  both  of  the 
entire  day  of  giving  the  notice  and 
the  first  day  of  sessions,  as  the  frac- 
tion of  the  day  is  not  to  be  considered 
in  such  calculation,  and  the  day  of 
bringing  of  an  appeal  is  the  day  on 
which  it  is  entered^  not  heard.  Re- 
gina  v.  Justices  of  Middlesex,         73 

3.  At  the  sessions,  the  appellants 
against  an  order  of  removal,  being  re- 
quired to  prove  their  notice  of  appeal, 
proved  the  service  of  one  in  the  fol- 
lowing form: — "Take  notice  that 
we,  being  a  majority  of,  and  acting 
for  and  on  behalf  of  the  churchward- 
ens and  overseers  of  St.  Anne,  do  in- 
tend, &c. ;'  and  that  the  grounds  of 
our  appeal  are,  &c."  This  was  signed 
by  one  of  the  two  churchwardens,  and 
by  all  four  of  the  overseers  of  the 
applicant  parish. 

Tlie  sessions  dismissed  the  appeal, 
on  the  ground  that  the  notice  was  in  • 
sufficient,  as  purporting  to  be  the  act 
of  the  majority  of  the  parish  officers, 
and  not  of  the  whole  body: — HeU/^ 
that  the  notice  was  sufficient,  and,  as  the 
decision  on  this  point  was  not  a  hear- 
ing, the  Court  granted  a  mandamus  to 
the  sessions  to  hear  the  appeal.  Re- 
gina  v.  Justices  of  Surrey,  245 


NOTICE — Of  Ciiargeability. 
See  Ciiargeability. 


732  ORDER  OF  REMOVAL. 


ORDER  OF  REMOVAL. 


NOTICE — Of  Recognizances. 
See  Bastard,  8. 


ORDER  OF  COURT  OF  a  B. 

"When    not  conclusive.      See  Luna- 
tic, 6. 


ORDER  OF  REMOVAL. 

L  Where  an  order  of  removal  stated 
that  J.  C.  and  her  five  children  '<  have 
lately  intruded  and  come  into  the 
parish  of  St.  G.,  and  have  become 
actually  chargeable  to  the  same" — 
Heldf  that  this  was  not  a  sufficient 
statement  that  the  paupers  had  come 
to  inhabit  or  settle  in  St.  G.,  within 
the  13  &  14  Car:  2,  c.  12. 

A  certiorari  s  to  bring  up  an  order 
of  removal  may  be  issued  at  the  in- 
stance of  the  parish  upon  which  the 
order  is  made,  before  any  appeal  has 
been  entered  against  such  order.  22e- 
ffina  v.  Wollatts,  5 

2.  It  is  no  objection  to  an  order  of 
removal  that  the  justices  making  it, 
and  stated  in  it  to  be  justices  of  the 
county,  sign  it  with  the  initials  of  their 
Christian  names.  Reginav.Inhahit- 
antsofWorthenhury^  13 

3.  An  order  was  made  for  the  re- 
moval of  a  woman  and  her  illegitimate 
child,  aged  five  months,  to  S.  The 
notice  of  chargeability  stated  only  the 
mother  to  be  chargeable : — Held,  that, 
as  a  child  under  seven  years  old  would 
be  removable  with  its  mother,  whether 
mentioned  in  the  order  or  not,  the 
omission  of  its  name  from  the  notice 
of  chargeability  did  not  vitiate  the 
order. 

An  order  must  shew  on  the  face  of 
it  that  the  complaint  was  made  to  the 
removing  justices  within  their  juris- 
diction, and  a  recital  that  it  was  made 
"  upon  complaint  to  US|  .A.  and  B., 


I  two  justices  for  the  county  of  C," 
(without  also  stating  tn),  is  bufficient. 
Begina  v.  InhabitanU  of  Siaekiam^ 

16 

4.  An  order  of  removal  was  in  the 
following  form : — ''Borough  of  K.,  in 
the  county  of  N.  Upon  the  com- 
plaint of  the  churchwardens,  &c.  of 
the  parish  of  M^  in  the  said  borough, 
unto  us,  &c.,  two  justices  in  and  for 
the  said  borough,  that  S.  W.  (the 
pauper)  now  inhabits  in  the  parish  of 
M.,  not  having  gained  a  legal  settle- 
ment there,  and  is  now  actually  charge- 
able to  that  parish  :  we  the  said  jos- 
tioes,  upon  due  proof  made  thereof, 
as  well  upon  the  examination  of  the 
said  S.  W.  upon  oath  as  otkengnMe, 
and  upon  due  consideration  had  of  the 
premises,  do  adjudge  the  same  to  be 
true ;  and  we  do  likewise  adjiidge  that 
the  law^l  settlement  of  the  said  S. 
W.is  in  the  township  of  B.,  &c.  Giren 
under  our  hands  and  seals,  &c«"  : — 
Held^  ( 1 .),  ihat  it  sufficiently  appeared 
that  the  justices,  when  they  raiade  the 
order,  were  acting  within  their  jaris- 
diction. 

(2).  That  it  was  to  be  fairly  intended, 
from  the  words  used  in  the  order, 
that  all  the  evidence  was  received 
upon  oath. 

(3).  And  that  the  adjudication  as  to 
the  settlement  was  upon  proper  evi- 
dence.  Regina  v.  Recorder  of  Kings 
LynUj  334 

5.  Where,  in  the  served  copy  of 
an  order  of  removal,  the  name  of  a  jus- 
tice was  so  illegibly  written,  as  to  be 
likely  to  mislead  the  appellants,  who, 
in  fact,  entered  their  appeal  with  the 
wrong  name — Held,  that,  if  the  ses- 
sions were  of  opinion  that  the  appeal 
was  intended  to  be  entered  against 
the  real  order,  they  would  have  juris- 
diction, and  ought  to  try  it.  Regina 
V.  Justices  of  Middlesex,  341 

6.  An  order  of  removal  stated, 
''  Whereas  complaint  has  been  made 

I 


ORDER  OF  REMOVAL. 
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unto  me,  one  of  her  Majesty's  justices 
of  the  peace  in  and  for  tlie  county  of 
'  Middlesex,  (one  of  the  police  magis- 
trates of  the  metropolis,  sitting  at  the 
police  court.  Great  Marlborough- 
street,  in  the  parish  of  St.  James, 
Westminster^  within  the  metropolitan 
police  district),  by  the  churchwardens 
and  overseers  of  &c.,  that  J.  J.  and 
£.  J.  are  lately  come  into  the  said 
parish,  endeavouring  to  settle  there 
contrary  to  law;  and  it  appeareth 
unto  me,  &c.,  and  I  do  adjudge  that 
they  are  become  chargeable  to  the 
said  parish,"  S:c.:—Held,  (1),  that 
the  jurisdiction  of  the  single  justice, 
as  a  police  magistrate,  sufficiently  ap- 
peared on  the  face  of  the  order. 

(2).  That  the  order  was  bad,  inas- 
much as  it  did  not  purport  to  have 
been  made  upon  any  complaint  of  the 
actual  chargeability  of  the  paupers. 
Beg^  y .  InhabitanU  of  St.  Gilet-in^ 
tke-Fieldtf  389 

7.  An  order  of  removal  was  in  the 
following  form :— "  Middlesex,  to  wit. 
Whereas  complaint  has  been  made 
unto  us,  two  justices,  acting  in  and 
for  the  county  ofM^  by  &c.,  that  A. 
(the  pauper)  intruded  and  came  into 
the  parish  of  B.,  and  hath  actually 
become  chargeable  to,  and  is  now  in" 
habiting  in  the  said  parish,"  &c.  It 
then  required  the  churchwardens  and 
overseers  of  B.  "  on  sight  hereof"  to 
remove  the  pauper  from  B.  to  C. : — 
Held,  (1),  that  the  complaint  stated  in 
the  order  was  sufficient,  inasmuch  as  it 
complied  with  the  requisites  of  the  35 
Geo.  3,  c.  101,  s.  1,  which  in  part 
repeals  the  13  &  14  Car.  2,  c  12, 
and  requires  only  that  a  pauper  shall 
be  inhabiting  and  actually  chargeable 
before  removal. 

(2).  That  the  j  urisdiction  of  the  j  us- 
tices,  as  to  the  place  where  the  order 
was  made,  sufficiently  appeared. 
i  (3).  That  the  statement,  that  com- 
plaint was  nmde  to  them,  acting  in 
and  for  thd  county,  amounted  to  a 


statement  that  they  were  justices  in 
and  for  the  county. 

(4).  That  an  order  to  remove  '*  on 
sight "  was  not  invalid.  Regina  v.  J/t- 
habitants  of  St.  PauVs,  Coi^ent  Gar- 
den^ 608 

8.  An  entry  by  the  quarter  sessions, 
that  an  order  was  *'  quashed  not  upon 
the  merits,  without  prejudice  to  the 
making  of  any  other  order,"  &c.,  pre- 
vents it  from  operating  as  an  estoppel 
between  the  parishes ;  and  is  conclu- 
sive that  the  question  of  «ettlement 
was  not  adjudicated  upon ;  and,  there- 
fore, on  the  hearing  of  an  appeal 
against  a  subsequent  order  respecting 
the  same  settlement,  it  is  not  compe- 
tent for  the  appellants  to  adduce  evi- 
dence to  shew,  notwithstanding  such 
entry,  that  the  former  order  was,  in 
fact,  quashed  on  the  merits.  Regina 
V.  Inhabitants  of  St.  Anne%  West* 
minster,  525 

ORDER  OF  SESSIONS.'! 

On  dismissing  an  appeal  against  a 
poor-rate,  it  was  ordered  by  the  ses- 
sions that  the  appellants,  *'  upon  ser- 
vice of  the  said  order,  or  a  true  copy 
thereof,  should  pay  to  the  respondents 
the  sum  of  ^91  for  their  costs  and 
charges  by  reason  of  the  said  appeal." 
An  indictment  for  disobedience  to  the 
order  stated,  that  **  a  true  copy  of  it 
was  served  on  the  defendants,  who 
then  and  there  had  notice  of  the  said 
order : " — Held  sufficient. 

In  order  to  prove  the  service  of  the 
copy,  a  witness  was  called,  who  stated, 
that  the  order  having  been  drawn  up 
from  the  minutes  of  the  sessions  on 
paper,  and  signed  by  the  clerk  of  the 
peace,  was  read  over  by  him  to  each 
of  the  defendants*  whom  he  at  the 
same  time  served  with  a  true  copy  of 
it : — Held  sufficient,  and  that  it  was 
not  necessary  to  give  notice  to  pro- 
duce the  copy  served  in  order  to  let 
in  such  evidence. 
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And  that  it  was  no  objection  to  the 
order,  that  the  amount  of  costs,  hav- 
ing been  in  the  meantime  taxed  by 
the  clerk  of  the  peace,  was  inserted 
in  the  order  at  an  adjourned  sessions, 
as  the  circumstances  of  the  case  war- 
ranted the  conclusion  that  the  parties 
assented  to  such  a  course. 

Qu(ere  (per  Coleridge,  J.)  whether, 
without  such  consent,  the  adjourned 
sessions  would  have  had  jurisdiction 
to  insert  in  the  order  the  costs  of  a 
matter  heard  at  the  original  sessions. 
Regina  v.  Mortloek^  108 

POOR  RATE. 

I.  By  an  act  (11  Geo.  3,  c.  14) 
**  for  better  regulating  the  poor  with- 
in the  city  of  Oxford,"  several  parishes 
were  consolidated  into  one  for  the 
maintenance  of  the  poor  under  a  cor- 
poration of  guardians. 

By  sect.  25,  it  is  provided,  that  no 
rate  for  the  relief  or  maintenance  of 
the  poor  shall  be  collected  in  the  said 
united  parishes,  other  than  such  rates 
as  are  directed  to  be  raised  and  col- 
lected by  the  said,  guardians. 

By  sect.  30,  the  sums  necessary  for 
/he  relief  of  the  poor  are  to  be  raised 
by  a  regular  pound  rate,  without  dis- 
tinction, throughout  all  the  parishes. 
It  also  declares  in  what  manner  the 
rates  required  are  to  be  levied.  By 
this  section,  extensive  powers  are  given 
to  the  guardians  as  to  the  management 
and  control  of  the  poor  within  the 
said  united  parishes,  and  for  clothing 
and  putting  them  out  to  service. 

By  sect.  S7,  an  appeal  against  the 
rates  imposed  by  the  guardians  is 
given  to  any  one  aggrieved  thereby, 
and  the  Court  before  whom  the  ap- 
peal is  to  be  tried  is  to  consist  of 
three  justices  and  two  guardians  not 
justices.  The  decision  of  this  Court 
is  declared  to  be  final  : — Held,  that 
the  object  of  the  act  was  to  take  the 
city  of  Oxford  out  of  the  general  pro- 


visions of  the  poor-laws  of  the  realm, 
and  vest  it  in  the  government  of  par- 
ticular officers  therein  appointed,  and 
that  no  appeal  to  the  quarter  sessiona 
would  lie  against  a  rate  made  for  the 
relief  of  the  poor  under  the  provinons 
of  the  act.     Regina  v.  Hainea^     121 

2.  By  an  act,  80  Geo.  3,  c.  79,  for 
rebuilding  the  parish  church  of  G., 
after  reciting,  that,  in  the  year  1/85, 
the  steeple  had,  by  falling  on  the  body 
of  the  church,  entirely  demolished  the 
same,  certain  trustees  were  empowered 
to  rebuild  the  chiuvh,  and  to  raise 
money  to  repay  the  expenses,  and  by 
sect.  8,  to  assess  all  persons  **  who  do 
or  shall  inhabit,  hold,  or  occupy,  any 
land,  house,  shop,  warehouse,  vault, 
mill,  or  other  tenement  within  the 
said  parish,  in  any  mim  not  exceeding 
1«.  in  the  pound,  in  any  one  year  of 
the  yearly  rent  of  mch  lands,*'  &c. 

Sect.  9  enacts,  that  half  the  rate 
shall  be  paid  by  the  owner  or  landlord 
of  the  premises  so  assessed,  and  the 
other  part  by  the  occupier  or  tenant 
thereof. 

Sect.  10,  that  the  tenants  or  occu- 
piers of  any  lands  and  tenements 
as  aforesaid  shall  pay  the  whole  rate 
on  what  they  hold  and  occupy,  and 
may  deduct  half  out  of  their  rent 
payable  to  the  landlord  or  owner 
thereof. 

Sect.  13  gives  power  to  distrain  the 
goods  of  any  person  who  shall  quit 
his  **  land,  dwelling  house,  warehouse, 
shop,  vault,  mill,  or  other  tenement,*' 
for  which  he  shall  be  so  rated,  and 
refuse  to  pay  the  rate. 

And  sect.  15  empowers  the  collec- 
tors of  the  rate,  for  that  purpose,  at 
all  convenient  times,  to  inspect  and 
take  copies  of  the  books  of  assessment 
of  the  poor  or  land-tax  for  the  parish, 
in  order  to  ascertain  the  rates  to  be 
raised  and  levied  by  virtue  of  the  act : 
— Heldj  that  the  word  «*  tenement " 
in  this  statute  was  not  intended  to  in- 
clude tithes,  and,  thei-efore,  that  the 
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vicar  ivas  not  liaUe  to  be  rated  in  re- 
spect of  them.  Regina  v.  Reverend 
C.  NeoiUe,  Clerk,  195 

8.  The  Great  Western  Railway 
Company  are  owners  and  sole  occu- 
piers of  a  line  of  railway  118  miles  in 
length,  and  are  also  lessees  and  sole 
occupiers  of  two  branch  lines,  44  and 
18  miles  in  length  respectively,  is9(i- 
ing  out  of  the  main  line*  Upon  all 
these  lines  they  carry  on  exclusively 
a  large  trade  as  carriers,  the  receipts 
of  which  from  the  branch  lines  alone, 
if  set  against  their  expenses  and  rent, 
would  make  the  occupation  of  them, 
in  fact,  a  losing  concern,  but  this  oc- 
cupation increases  the  traffic  upon  the 
main  line. 

The  mode  adopted  by  the  parish 
officers  in  rating  the  railway  was  as 
follows : —They  took  the  gross  re- 
ceipts per  mile  in  the  respondent  pa- 
rish. From  this  they  deducted  a  mile- 
age proportion  of  the  expenses,  and  of 
the  interest  and  tenant's  profits  on  the 
plant  of  the  whole  line  of  railway,  and 
rated  the  Company  on  the  residue : — 
Heldy  that,  among  the  above  deduc- 
tions, an  allowance  ought  to  be  made 
in  respect  of  the  depreciation  and  wear 
and  tear  of  the  rails  and  sleepers,  the 
solid  timber  and  iron-work  of  the 
main  line,  if  paid  out  of  the  income  of 
the  Company,  and  charged  as  an  item 
of  annual  expenditure  before  the  di- 
vision of  profits,  under  sect.  145  of 
their  act,  (5  &  6  Will.  4,  c.  cvii),  but 
not  if  paid  out  of  their  capital. 

And  also  for  the  rateable  value  of 
buildings  appurtenant  to  the  main  line 
and  branches,  rated  or  rateable  else- 
where than  in  the  respondent  parish. 

But  that  no  allowance  should  be 
made  for  interest  on  the  sum  expended 
in  procuring  their  act,  raising  their 
caiptal,  and  other  original  expenses. 

Nor  for  additional  parochial  assess- 
ments which  may  become  payable  in 
consequence  of  the  recent  decisions  of 
this  Court  on  the  subject. 


Nor  for  the  actual  loss  on  the 
branch  lines. 

QiMpre,  whether  a  deduction  ought 
not  to  be  made  for  all  or  part  of  the 
income-tax,  which,  by  5  &  6  Vict, 
c.  35,  schedule  (A.),  No.  3,  is  to  be 
charged,  in  the  case  of  railways,  on 
the  profits  of  the  preceding  year,  in 
respect  of  the  property  thereof. 

The  reasonableness  of  the  percent- 
age to  be  deducted  for  tenant's  profits 
is  a  question  entirely  for  the  sessions ; 
but  .when  the  value  of  the  plant  has    ,' 
become   diminished,   the    percentage    . 
should  be  calculated  on  the  present,    ■ 
not  the  original  value :  such  deduc-    * 
tion,  however,  was  not  allowed  to  be 
made  in  this  instance  so  as  to  increase 
the  present  rate.     Regina  v.  Great 
Western  Railway  Company,         205 

4.  The  6  &  7  Vict.  c.  36,  exempts 
from  liability  to  the  poor  and  other 
rates,  land,  houses,  and  buildings  be- 
longing to  any  societies  instituted  for 
the  purpose  of  science,  literature,  or 
the  fine  arts  exclusively,  provided  that 
such  society  shall  be  supported  wholly 
or  in  part  by  annual  voluntary  con- 
tributions, and  shall  not,  and  by  its 
laws  may  not,  make  any  dividend, 
gift,  division,  or  bonus  in  money  unto 
or  between  any  of  its  members,  and 
provided  such  society  shall  obtain  the 
certificate  of  the  barrister  appointed 
to  certify  the  rules  of  friendly  socie- 
ties. 

A  society  was  established  for  pro- 
moting the  education  of  the  labouring 
classes  J  By  its  rules  a  school  is  to 
be  maintained  to  educate  children^  to 
support  and  train  up  young  persons 
for  supplying  teachers.  Certain  offi- 
cers and  a  committee  are  to  be  ap- 
pointed, by  whom  the  affiiirs  of  the 
society  are  to  be  managed.  No  mem- 
ber of  the  committee  is  to  receive  any 
pecuniary  benefit  from  the  society, 
nor  is  any  dividend,  <&c.,  in  money  or 
otherwise,  to  be  made  to  any  of  the 
members.    In  the  normal  school  for 
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the  instruction  of  teachers,  lectures 
are  given  in  grammar,  &c.y  and  there 
is  a  school  of  design  and  a  model 
school  for  children.  The  society  is 
supported  in  part  hy  annual  voluntary 
contrihutions»  hut  the  children  ad- 
mitted to  the  model  school  pay  a 
small  sum  weekly  for  instruction,  and 
the  teachers  in  the  normal  school  pay 
something  towards  their  hoard;  but 
these  payments  do  not  amount  to  the 
actual  expense  incurred : — Held^  that 
such  society  is  not  established  for  the 
purposes  of  science,  literature,  or  the 
fine  arts,  within  the  statute,  and 
therefore  not  exempt  from  rateability. 
Sect.  6  gives  an  appeal  to  any  per- 
son rated  against  the  certificate  of  the 
barrister  within  four  calendar  months 
next  after  the  first  assessment  of  such 
rate  made  after  such  certificate  shall 
have  been  filed,  or  within  four  calen- 
dar months  next  after  the  first  assess- 
ment of  such  rate  made  after  such 
exemption  shall  have  been  claimed  by 
such  society : — Held,  that,  as  the  act 
points  out  two  distinct  periods  within 
which  an  appeal  may  be  entered,  an 
appeal  within  the  latter  period  was  in 
time.     Regina  v.  Pocock,  372 

5.  A  society  established  for  the 
purpose  of  propagating  the  Christian 
religion,  by  distributing  tracts  and 
treatises  on  religious  and  scientific 
subjects,  supported  by  voluntary  con- 
tributions and  the  proceeds  arising 
from  the  sale  of  the  tracts,  &c.,  and 
where  the  members  never  did,  nor 
intended  to  derive  any  pecuniary  bene- 
fit from  the  society,  but  they  had  no 
express  rule  prohibiting  them  from  so 
doing,  is  not  exempted  from  rating 
under  the  6  &  7  Vict.  c.  36 : — 
Semble,  that  the  property  of  such  so- 
ciety is  not  exdusively  occupied  for 
the  purpose  of  science,  literature,  or 
the  fine  arts.     Regina  v.  Joneay   382 

6.  The  17  Geo.  2,  c.  8,  is  not  re- 
pealed by  the  6  &  7  Will,  4,  c.  96  ; 
therefore,  an  overseer  who    refuses 


^<  upon  demand  forthwith  "*  to  give  co- 
pies of  the  poor-rate  to  an  inhabitant 
of  the  parish,  is  still  liable  to  the  pe- 
nalty imposed  by  sect.  2  of  the  former 
act.     Tennant  v.  Crefton,  42S 

7.  Where  land  cootaiaing  brick- 
earth  is  let  for  the  purpose  of  making 
bricks,  the  lessee  paying  the  lessor  a 
certain  sum  per  acre  for  the  land^  and 
also  a  royalty  on  a  fixed  sum  per 
thousand  for  all  the  bricks  made ;  the 
proper  criterion  for  the  sessions  for 
estimating  the  rateable  value  of  sach 
land  is  (taking  into  consideration  the 
purposes  to  which  such  land  is  to  be 
applied,  and  the  privileges  which  a 
tenant  would  enjoy  by  reason  of  hia 
occupation),  the  sum  which  a  tenant 
from  year  to  year  may  reasonably  be 
expected  to  give,  after  making  the  de- 
ductions specified  in  the  6  &  7  W.  4, 
c.  96. 

The  royalty  is  to  be  considered  in 
the  nature  of  rent,  and  must  be  taken 
into  account  in  estimating  the  amount 
which  a  tenant  would  give.  Regina 
V.  Westbrook;  Regina  v.£vere9ty  699 

8.  In  the  township  of  T.,  where 
was  an  ancient  chapel,  a  new  church 
was  built  and  consecrated  in  1832, 
since  which  period  Divine  service  has 
regularly  been  performed  on  Sundays 
in  the  new  church,  though  pariah 
meetings  continue  to  be  holden  in  the 
chapel,  where  christenings  and  burials 
are  also  occasionally  performed: — 
Heldf  that  the  new  church  being  the 
church  de  facto  of  the  place,  it  is  a 
sufficient  publication  of  a  poor-rate  if 
the  notice  required  by  the  1  Vict, 
c.  45,  be  affixed  at  or  near  the  door 
thereof,  and  not  at  that  of  the  chapel. 

In  the  same  township  a  room  was 
hired  for  a  school  house,  and  thete 
divine  service  was  regularly  cele- 
brated on  Sundays  according  to  the 
rites  and  ceremonies  of  the  Chnrch  of 
England  i — Held,  that  it  was  not  ne- 
cessary to  afiHx  any  notice  on  the  door 
of  the  school. 
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Held^  also,  that  it  is  a  sufBcient 
publication,  under  the  1  Vict.  c.  45, 
if  the  notice  be  affixed  to  the  princi- 
pal door  of  the  church  alone.  Orme' 
rod  V.  Chadwickt  697 

9.  A  warrantof  dis  tress  for  poor- 
rates  was  objected  to  for  reciting  that 
ihe  rate  was  made  on  the  25th  of  No- 
vember, instead  of  the  24th  of  Sep- 
tember, the  former  being  in  fact  the 
date  of  its  allowance,  and  also  for 
alleging  that  the  refusal  of  the  plain- 
tiff to  pay  the  rate  in  question  had 
been  ^duly  proved,"  instead  of 
•*  proved  on  oath:" — He^,  that  the 
warrant  was  good.    Ibid. 


PRACTICE. 

L  Where,  by  the  rules  of  the 
quarter  sessions  of  M.,  appellants  are 
required  to  give  respondents  twenty- 
eight  days*  notice  of  trial  in  the  case 
of  respited  appeals,  and  a  respited  ap- 
peal was  dismissed  at  those  sessions 
on  the  ground  that  the  appellants  had 
only  given  fourteen  days'  notice  of 
trial,  this  Court  refnsed  to  grant  a 
mandamus;  as  such  rule,  though  un- 
necessary, did  not  appear  to  be  so  un- 
reasonable as  to  call  for  its  interfer- 
ence. Regina  v.  Justices  of  Mont" 
gomeryshire^  78 

2.  Appellants  are  not  bound  to 
enter  and  respite  an  appeal  against  an 
order  of  removal  at  the  next  sessions 
after  service  of  the  order  or  the  re- 
moval of  the  pauper  under  it,  unless 
the  next  sessions  are  practicable  for 
all  purposes* 

Therefore,  where  a  pauper  was  re- 
moved on  the  27th  of  March,  and  the 
next  sessions  were  held  on  the  9th  of 
April,  but  there  was  not  sufficient 
time  intervening  to  give  the  requisite 
notice  and  grounds  of  appeal  in  order 
to  try — Heidi  that  the  appellants 
were  not  obliged  to  have  their  appeal 
entered  and  respited  at  the  April  ses- 


sions.    Regina  v.  Justices  of  Surrey ^ 

155 

3.  Respondents  on  the  trial  of  an 
appeal  against  an  order  of  removal  are 
entitled  to  abandon  their  order,  on  an 
objection  taken  in  the  grounds  of  ap- 
peal to  the  sufficiency  of  the  examina- 
tions ;  even  if  the  appellants  wish  to 
waive  such  objection,  and  to  have  the 
appeal  tried  on  the  issues  of  fact  also 
raised  by  the  grounds  of  appeal. 
Ex  parte  Inhabitants  of  Wellingho- 
roughy  179 

4.  An  appeal  against  an  order  of 
removal  having  been  entered  and  re- 
spited, the  respondents  gave  notice  to 
the  appellants  that  they  abandoned 
the  order  on  the  ground  that  the  ex- 
aminations were  defective,  and  that 
they  should  apply  at  the  next  sessions 
to  quash  the  order  on  a  special  entry, 
'<  Quashed  not  upon  the  merits ;"  and 
that  they  were  ready  to  pay  the  ap- 
pellants their  reasonable  costs.  The 
sessions  refused  to  hear  the  appeal, 
and  quashed  the  order,  with  the  above 
special  entry,  and  with  costs  to  the 
appellants,  to  the  time  of  notice  of 
abandonment,  and  costs  of  coming  to 
the  sessions : — Held,  that  the  sessions 
had  done  right.  Ex  parte  Inhabit- 
ants of  Pontefraetf  181 

5.  Where  the  sessions  have  re- 
served a  case  for  the  opinion  of  this 
Court,  and  the  order  of  sessions  and 
the  original  order  are  brought  up  by 
certiorari  in  the  ordinary  manner, 
this  Court  will  only  consider  the 
questions  reserved  by  the  case  for  its 
opinion ;  and  it  is  not  competent  for 
the  party  impugning  the  decision  of 
the  sessions  to  take  any  other  objec- 
tions to  the  orders,  unless  the  objec- 
tions have  been  stated  to  the  Court, 
and  the  Court  have  given  leave  to 
take  them.  The  proper  course  ap- 
pears to  be,  to  mention  the  objections 
intended  to  be  taken  to  the  Court, 
upon  applying  for  the  certiorari  to 
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remove  the  orders.     Regina  v.  InAa- 
bitants  of  Heyopj  270 

6.  An  order  of  removal  was  made, 
November  25th,*  1845,  and  a  <^opy  of 
it  with  the  necessary  documents  sent 
to  the  parish  of  S.  on  the  following 
day.  No  notice  of  appeal  being 
given,  the  pauper  was  removed  on  the 
22ud  December.  At  the  next  ses- 
sions (January  10th)  an  appeal  was 
entered  nnd  respited  against  the  order. 
Notice  of  appeal  was  given  on  the 
2 1  St  March,  and  the  appeal  came  on 
to  be  heard  at  the  April  sessions, 
when  the  appeal  was  dismissed : — 
Held^  that,  according  to  the  practice 
at  sessions,  the  appeal  was  regularly 
entered  at  the  January  sessions,  and  a 
rule  for  a  mandamus  was  made  abso- 
lute.    Regina  v.  Justices  of  London, 

410 

7.  On  the  5th  of  January,  1844, 
the  sessions  dismissed  an  appeal, 
giving  the  appellants  the  option  of 
stating  a  case,  or  applying, to  this 
Court  for  a  mandamus.  No  case 
was  brought  up,  but  an  application 
for  a  mandamus  was  made  on  the  SOth 
of  April  following.  The  Court,  under 
the  circumstances,  held  the  applica- 
tion was  not  too  late,  and  granted  a 
mandamus.  Retina  v.  Justices  of 
Cheshire,  420 

8.  The  Court  refused  to  grant  a 
certiorari  to  bring  up  an  order  of 
quarter  sessions,  that  exclusive  audi- 
ence should  be  granted  to  barristers 
there  at  all  times  when  four  barristers 
were  present.  Regina  v.  Justices  of 
Denbighshire,  422 

9.  When  a  case  is  granted  by  ses- 
sions for  the  opinion  of  this  Court, 
the  party  at  whose  instance  the  case  is 
granted  must  either  proceed  with  the 
case  reserved,  waiving  any  other  ob- 
jections to  the  order  of  removal,  or 
must  abandon  the  case,  and  rely  on 
any  other  objections  which  may  be 
raised  when  the  order  is  brought  up 


by  certiorari.     Regina  v.  Inhabitants 
of  St,  Annis,  JFestnunster,         517 

10.  When  quarter  sessions  are  re- 
gularly held  on  certain  fixed  days,  at 
certain  places,  in  different  divisions 
of  a  county,  and  in  each  by  adjourn- 
ment from  the  preceding,  the  four- 
teen days'  notice  required  by  the  4  & 
5  W*ill.  4,  c.  76,  s.  81,  of  an  appeal 
to  be  tried  in  any  one  of  the  divisions, 
should  be  reckoned  with  reference  to 
the  first  day  of  the  sessions  held  in 
the  first  of  such  divisions,  though  the 
practice  of  the  sessions  be  to  try  all 
appeals  in  the  division  in  which  the 
respondent  parish  is  situate.  Regina 
V.  Justices  of  Suffolk,  554 

11.  The  affidavits  in  support  of  an 
application  for  an  attachment  for  dis- 
obedience to  a  Crown-Office  subpoena, 
to  appear  and  give  evidence  before 
justices  touching  a  paupers  settle- 
ment, must  shew  that  a  proper  com- 
plaint was  made  to  the  justices.  Regina 
V.  Vickery,  566 

12.  Where  the  sessions  had  dis- 
missed an  appeal  on  the  ground  that 
the  previous  sessions  had  improperly 
entered  and  respited  the  appeal,  the 
appellants  having  had  time  to  give 
notice  and  come  prepared  to  try  the 
appeal  at  those  sessions,  and  this 
Court  made  a  rule  absolute  for  a 
mandamus  to  the  sessions  to  hear  the. 
appeal — Held,  that  the  respondents 
ought  to  pay  the  costs  of  the  manda- 
mus under  the  1  Will.  4,  c  21,  a.  6. 
Regina  v.  Justices  of  London,      568 

13.  An  appellant  parish  has  the 
option  of  appealing  to  the  next  prac- 
ticable sessions,  either  after  the  ser- 
vice of  the  order  of  removal  with  the 
other  documents  required  by  the  4  & 
5  Will.  4,  c.  7^,  s.  79,  or  after  the 
actual  removal  of  the  pauper.  Ex 
parte  Overseers  of  Leeds,  595 

14.  On  the  trial  of  an  appeal  against 
an  order  of  removal,  it  appeared  that 
a  former  order  had  been  quashed  on 
appeal  between  the  same  parishes,  and 
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relating  to  the  same  paupers,  and  an 
entry  of  it  in  the  minute-book  of  the 
previous  sessions  was  as  follows : — 
"  Order  quashed  without  any  special 
entry,  as  the  Court  has  no  evidence 
before  them  to  enable  them  to  make 
such  entry."  The  sessions,  after  hear- 
ing evidence  explanatory  of  the  cir- 
cumstances under  which  this  entry 
had  been  made,  decided  that  it  was 
not  conclusive  as  to  the  settlement  of 
the  paupers : — Held,  that  the  sessions 
were  right  in  so  doing.  Regina  v. 
Inhahitania  of  Landkey^  623 

15.  Notices  to  "  enter  and  try  *'  an 
appeal  were  served  by  appellants; 
afterwards,  on  the  same  day,  one  of 
the  notices  was  recalled  by  a  clerk  to 
the  appellant*s  attorney,  and  by  him 
altered  by  striking  out  the  word 
"  enter,"  (as  the  appeal  had  been 
already  entered  at  a  previous  session), 
and  by  adding  a  notice  that  the  for- 
mer notice  was  abandoned.  This 
second  notice  was  then  re-served  with* 
out  being  re-signed  by  the  parish 
officers  of  the  appellant  parish. 

At  the  trial  these  facts  were  proved, 
but  the  appellants  were  unable  to  prove 
that  the  second  notice  was  served  in 
due  time,  in  consequence  of  the  ab- 
sence of  the  clerk  who  served  it, 
whereupon  the  sessions  dismissed  the 
appeal  '*  because  the  notice  was  not 
sufficiently  proved:" — Held^  that  the 
appellant's  attorney  was  justified  in 
having  an  informal  notice  amended 
after  it  had  been  signed. 

That  the  word  "  enter  "  in  the  ori- 
ginal notice  did  not  make  it  bad,  but 
that  the  second  notice,  though  insuf- 
ficlent  as  a  notice  of  appeal  for  want 
of  pi  oof  as  to  time  of  service,  was 
good  as  an  abanbonment  of  the  first 
notice,  and  that  the  sessions  had  come 
to  a  right  decision.  Qiuere,  whether 
this  Court  will  review  a  decision  of 
the  sessions  on  a  preliminary  question 
of  fact.  Regina  v.  Jxistice8  ofSomer- 
setshire,  645 


16.  Where  a  writ  of  certiorari  has 
been  granted  to  bring  up  an  original 
order,  and  also  a  special  case  from 
the  court  of  quarter  sessions,  this 
Court  will  not  permit  any  other  ob- 
jections to  be  taken  than  those  re- 
served by  the  special  case,  although  it 
was  mentioned  to  the  Court  when  the 
writ  was  moved  for  that  it  was  in- 
tended to  make  such  other  objections  ; 
and  although  the  rule  upon  which  the 
argument  took  place  was  to  shew 
cause  why  the  original  order,  as  well 
as  the  order  of  sessions,  should  not 
be  quashed,  the  points  reserved  by  the 
special  case  not  applying  to  the  ori- 
ginal order  at  all.  Regina  v.  Hart- 
purg,  648 

17.  In  an  appeal  against  an  order 
of  maintenance,  which  recited  an  ad- 
judication of  the  settlement,  the  settle- 
ment may  be  contested.  Regina  v. 
Justices  of  Middlesex f  66 1 

18.  Order  of  removal,  from  M.  to 
D.,  of  a  man,  his  wife,  and  children, 
was  served  on  the  27th  March ;  and 
the  man  alone  was  removed  under  it 
on  the  22nd  April :  the  man,  having 
returned  to  M.,  wa»,  on  the  23rd  of 
December,  removed  with  his  wife  and 
family  to  D.  under  the  same  order : — 
Held,  that  an  appeal  by  D.  to  the 
January  sessions  was  too  late.  Re- 
gina  v.  Justices  of  Durkamy  6  j5 

19.  Where  a  pauper  was  examined 
before  justices  in  February,  and  again 
in  March,  on  which  last  occasion  an 
order  of  removal  was  made,  a  copy  of 
the  statement  made  by  the  pauper  on 
the  first  occasion,  not  being  properly 
executed,  and  not  being  an  examina- 
tion  on  which  the  order  was  made, 
need  not  be  sent  by  the  respondents, 
under  the  4  &  5  Will.  4,  c.  76,  s.  79. 
Regina  v.  Inhabitants  of  Crondall, 

667 

20.  Where  a  case  is  stated  for  the 
opinion  of  the  Court  of  Exche- 
quer, under  the  provisions  of  sect.  84, 
of  Stat.  7  &  8  Geo.  4,  c.  53,  it  is  not 
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necessary  that  the  record  should  be 
brought  before  this  Court  by  certio- 
rari ;  it  is  enough  if  all  the  facts  are 
made  to  appear  on  affidavit.  Regina 
V.  Gamble,  687 


PUBLICATION  OF  RATE. 
See  Poor  Rate,  8. 

RECOGNIZANCE. 
See  Bastard,  8. 

RELIEF. 

1.  Where  the  interests  of  any  per- 
son are  to  be  affected  by  an  order  of 
justices,  it  is  essential  to  the  validity 
of  such  order  that  he  should  have  an 
opportunity  afforded  him  of  being 
heard  before  the  order  is  made ;  and 
the  same  rule  applies,  although  the 
act  of  parliament  under  which  the 
order  is  made  does  not  tequire  any 
previous  summons. 

Where  an  order  of  justices  was 
made  under  the  4  &  5  Will.  4,  c  76, 
8.  27,  directing  the  guardians  of  a 
union  to  administer  relief  to  a  pauper 
unable  to  work,  without  requiring  her 
to  reside  in  the  workhouse: — Held, 
a  good  return  to  a  mandamus,  that 
neither  the  guardians  nor  the  church- 
wardens or  overseers  of  the  parish 
from  which  it  was  alleged  that  the 
pauper  is  entitled  to  relief  had  been 
summoned  to  attend,  or  were  present 
at  the  hearing  of  the  complaint  or  the 
making  of  the  order.  Regina  v. 
Guardians  of  Tofnes  Union,  82 

2.  A  statement  by  the  relieving 
officer  of  a  union,  that  he  gave  relief 
to  a  pauper  whilst  resident  in  the 
parish  of  M.,  and  charged  it  in  his 
account  to  the  parish  of  W.,  both 
parishes  being  in  the  same  union,  is 
no  evidence  of  relief  given  by  the  pa- 
rish of  W.  from  which  to  infer  a  set- 


tlement there.    Regina  ^.Inkabiianis 
of  Little  Marhw,  .  576 

3.  By  relieving  officer.  See 
Chargrabilitt,  6. 

4.  A  pauper,  while  residing  in  pa- 
rish A.,  was  relieved  on  account  of 
parish  B.  by  the  relieving  officer  of  a 
union  in  which  parish  B.  is  situate,  by 
order  to  that  effect  of  the  board  ai 
guardians  of  that  union  i—Held,  that 
such  relief  afforded  evidence  from 
which  the  sessions  might  infer  that 
the  pauper  was  settled  in  parish  B. 
Regina  v.  Inhabitants  of  Crondallj 

667 

SESSIONS. 

The  township  of  K.  is  situate  with- 
in the  parish  of  K.,  and  an  order  of 
removal  on  a  settlement  stated  to 
have  been  gained  in  the  township, 
was  directed  to  the  churchwardens 
and  overseers  of  the  parish  of  K. 
Against  this  a  notice  of  appeal  was 
sent  by  the  overseers  of  the  township 
ofK,  At  the  trial  a  preliminary  ob- 
jection was  taken,  that  the  church- 
wardens of  the  parish  ought  to  have 
joined  with  the  overseers  in  the  notice 
of  appeal,  whereupon  a  witness  was 
called,  who  stated  that  the  township 
maintained  its  own  poor  exclusively 
of  the  parish.  The  sessions,  however, 
not  believing  that  evidence,  held  the 
objection  fatal,  and  dismissed  the 
appeal : — Held,  that,  as  the  sessions 
had  decided  on  a  question  of  fact, 
their  decision  was  final,  and  a  manda- 
mus to  hear  the  appeal  was  refused. 
Regina  v.  Justices  of  Flintshire,  572 

SETTLEMENT. 

I.  Apprenticeship. 

1.  The  56  Geo.  3,  c.l39,  an  act  to 
regulate  the  binding  out  parish  ap- 
prentices, empowers  justices  to  make 
an  order  for  binding  out  a  child  an 
apprentice,  and  such  justices  are  re- 
quired to  sign  the  allowance  of  the 
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tndentare  of  apprenticeabip.  An  in« 
denture  recited  an  order  for  binding, 
allowed  by  G.  B.  and  R.  P.,  two  jus- 
tices of  the  peace  acting  in  and  for 
the  county  of  Devon,  and  the  allow- 
ance  at  the  foot  of  the  indenture  was 
signed  by  the  same  persons,  calling 
themselves  justices  of  the  peace.  The 
order  for  binding,  and  the  indenture, 
bore  the  same  date : — Held^  that  by 
the  word  "  such  "  the  act  means  '^the 
same,"  and  (Lord  Denman^  C.  J., 
dubitante)  that,  by  a  fair  and  reason- 
able intendment,  it  sufficiently  ap- 
peared on  the  face  of  the  documents, 
that  the  justices  who  signed  the  allow* 
ance  were  the  same  justices  of  the 
county  who, made  the  order.  Retina 
V.  Inhabitants  of  AshburtoUy        316 

2.  The  examinations  in  support  of 
a  settlement  by  apprenticeship  alleged 
that  an  indenture  (a  copy  of  which 
was  sent  with  the  examinations)  was 
"  duly  stamped :"  Held^  that  the  al- 
legation was  sufficient,  the  stamp  not 
forming  any  part  of  the  indentuie  or 
examinations,  and  the  presumption 
from  such  statement  being  that  the 
indenture  was  stamped  at  the  proper 
time  and  in  conformity  with  the  pro- 
visions of  the  Stamp  Act.  Regina  v. 
Itihabitants  ofKeighley,  321 

3.  A  notice  of  an  intended  binding 
of  an  apprentice  under  the  56  Geo.  3, 
c.  139,  s.  2,  is  well  served  on  one  of 
the  officers  of  the  parish  in  which  the 
apprentice  is  to  be  bound.  Regina  v. 
Inhabit  ints  of  Holne,  364 

4.  The  examination  on  which  an 
order  of  removal  was  founded,  stated, 
that  J.  W.  J.  was,  by  and  with  his 
own  consent  (his  parents  being  dead), 
bound  by  indenture  of  apprenticeship, 
dated  &c.,  which  was  duly  stamped 
and  executed  to  serve  R.  M.  S.  as  an 
apprentice  for  the  term  of  six  years, 
&c.  The  indenture  being  proved  to 
have  been  lost — Held^  that  it  suffi- 
ciently appeared  from  the  examina- 
tion, that  it  related  to  an  ordinary, 


and  not  a  parish  apprenticeship. 
Regina  v.  Inhabitants  of  St.  Anne*s, 
Westminater,  517 

5.  The  examinations  on  which  an 
order  of  removal  was  made,  stated  a 
settlement  by  apprenticeship,  and 
secondary  evidence  of  the  indenture, 
which  was  lost,  by  an  extract  from 
the  register  of  parish  apprentices, 
kept  under  the  42  Geo.  3,  c.  46, 
which  contained  an  entry  of  two  jus- 
tices assenting  to  the  binding.  At 
the  trial  of  an  appeal  against  the 
order,  the  sessions  found  that  the  exa- 
minations were  insufficient,  as,  though 
it  appeared  from  them  that  the  jus- 
tices had  allowed,  by  signing  and 
sealing,  an  indenture,  which  inden- 
ture recited  an  order  for  binding  un- 
der tbe  56  Geo.  3,  c.  139,  there  was 
no  sufficient  legal  evidence  in  them 
of  parash  apprenticeship  i—Held^  that 
the  sessions  were  right.  Regina  v. 
Inhabitants  of  East  Stonehouse,  588 

II.  Birth. 

The  examinations  for  the  removal 
of  a  widow  stated,  that  she  did  not 
know  the  settlement  of  her  husband ; 
that  she  was  bom  in  the  appellant 
parish,  and  was  chargeable  to,  and 
had  been  relieved  by  the  respondent 
parish  for  several  weeks  last  past 
with  monev  and  bread,  and  with  Is. 
on  the  day  of  the  date  of  her  exa- 
mination : — Heldy  (1).  That  it  was 
not  necessary  to  state  a  residence  of 
forty  dap  in  the  appellant  parish, 
that  not  being  material  to  a  birth  set- 
tlement under  the  13  &  14  Car^  2, 
c  12. 

(2).  Nor  to  shew  the  settlement 
of  the  husband  to  be  in  the  appellant 
parish,  or  that  it  could  not  be  ascer- 
tained. Regina  v.  Inhabitants  of 
Watford,  460 

III.  Estate. 

1.  In  1769,  A.  inclosed  a  piece  of 
land  from  the  waste,  and  built  a  cot- 
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tage  on  it,  paying  the  yearly  sum  of 
2s.  6d.  to  the  lord  of  the  manor,  and 
upon  a  further  inclosure  of  land  for  a 
garden  that  payment  was  increased  to 
3«.  A.  continued  in  possession  of  the 
cottage  and  garden  till  his  death  in 
18'29,  and  was  succeeded  by  his  son, 
who  continued  to  occupy  the  same 
premises:  -Heldy  that  this  payment 
could  not  be  considered  in  the  nature 
of  a  chief  or  quit-rent,  but  as  an  ac- 
knowledgment of  the  lord's  title,  and, 
therefore,  ^at  no  settlement  was  ac- 
quired by  estate.  Regina  v.  Inhabit- 
ants of  CuddingtaHf  10 

2.  A  pauper  in  his  examination 
stated,  <*  I  am  the  lawful  son  of  J.  T., 
whose  settlement  was  in  M.,  in  virtue 
of  a  cottage-house  in  M.,  which  he 
inherited  from  his  father,  and  in 
which  my  father  resided  for  several 
years  previous  and  up  to  the  time  of 
his  decease.  On  his  decease,  the  cot- 
tage descended  to  me  as  liis  eldest 
son,  but  I  have  never  occupied,  nor 
have  I  ever  resided  forty  days  in 
M. :" — Heidi  a  sufficient  statement  of 
a  derivativje  settlement  in  the  pauper. 
Regina  v.  Inhabitants  of  Melksham^ 

40 

S.  The  4  &  5  Will  4,  c  76,  s.  68, 
enacts,  that  ''no  person  shall  be 
deemed  to  retain  any  settlement 
gained  by  virtue  of  any  possession  of 
any  estate  or  interest  in  any  parish 
for  any  longer  time  than  such  person 
shall  inhabit  within  ten  miles  thereof:'* 
— Heldj  that  the  ten  miles  are  to  be 
measured  by  a  horizontal  line  from 
one^int  to  another,  not  by  the  near- 
est mode  of  access.  Regina  v.  In- 
habitants oj  Saffron  Walden^       360 

IV.  Hiring  and  Service. 

1.  The  examinations  on  which  an  or- 
der of  removal  was  made  stated  that 
G.  P.,  the  pauper's  fathor,  was  hired 
to  A.  from  November,  1819,  for  the 
space  of  two  whole  years  thence  next 


ensuing,  and  that,  after  the  expiration 
of  the  second  year  of  the  said  serciee, 
he  entered  into  the  service  of  B.,  and 
remained  with  him  for  one  whole  year 
then  next  following. 

There  were  two  grounds  of  appeal : 
1.  Traversing  the  service  with  A.  in 
the  words  of  the  examination.  2. 
That  G.  P.  did  not^  after  the  expira' 
tion  of  the  said  second  year  of  his 
said  service  with  A.,  enter  into  the 
service  of  B.  and  remain  with  him  for 
one  whole  year  then  next  following, 
as  stated  in  the  examination. 

At  the  trial  of  the  appeal,  the  ser- 
vice with  A.  was  proved  to  have  com- 
menced in  November,  1819: — Heldy 
that,  as  the  grounds  of  appeal  did  not 
raise  any  specific  objection  to  the  date 
of  the  service  with  B.,  the  appellants 
were  not  entitled  under  them  to  take 
advantage  of  the  variance  as  to  the 
date  of  the  first  service,  and  that  it  was 
not  sufficient  in  the  grounds  of  appeal 
to  negative  generally,  the  statements 
in  the  examination.  Regina  v.  Inha» 
bitants  of  Killerby,  26 

2.  The  examination  in  support  of 
a  settlement  by  hiring  and  service 
stated,  that,  in  or  about  the  year  1832, 
the  pauper,  being  unmarried,  &c.,  was 
hired  as  a  yearly  servant  by  W.,  of 
&c.,  and  served  for  about  one  year 
and  five  months,  and  resided  during 
all  that  time : — Held,  that  it  did  not 
sufficiently  appear  that  the  settlement 
was  acquired  before  the  14th  August, 
1834,  when  the  4  &  5  Will.  4,  c.  76, 
s.  65,  passed,  abolishing  that  head  of 
settlement. 

The  same  examination  went  on  to 
allege  a  service  for  four  years  by  the 
same  pauper,  commencing  in  1827, 
with  S.,  of  &c.,  as  a  yearly  servant ; 
that  at  the  time  she  was  hired  she 
was  unmarried,  &&,  and  that  she  re* 
sided  in  the  house  of  her  master  for 
the  last  forty  days  of  such  service : — 
Held,  that,  as  a  new  contract  was  to 
be  implied  from  each  year  of  the  ser- 
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vice,  the  examination  was  defective) 
because  it  did  not  appear  that  the 
pauper  vras  unmarried,  &c.  at  the 
time  of  the  hiring  of  the  only^  year  of 
the  service  in  which  a  residence  of 
forty  days  was  stated.  Regina  v.  In^ 
habitant9  of  St,  Anne's^  Wesiminatery 

393 

3.  A  contract  between  master  and 
servant  is  not  necessarily  a  contract 
of  apprenticeship,  because  it  contains 
a  stipulation  about  the  servant  being 
**  taught"  or  "instructed  in"  his  work. 

By  agreement  between  A.,  B.,  and 
C,  A.  agreed  to  hire  B.  for  three 
years  to  dress  silk,  at  a  certain  rate 
per  week  in  proportion  to  the  work 
done.  There  was  then  a  stipulation 
that  C.  should  receive  from  A.  a  sum 
per  week  for  *'  superintending  and  in- 
structing B.  to  be  a  competent  work- 
man : — Heldy  that  this  was  a  contract 
of  hiring  and  service,  under  which  B. 
might  gain  a  settlement.  Regina  v. 
Inhabitants  of  Norihawranif         437 

4.  By  agreement  in  writing  a  pau- 
per wasi,  hired  from  April  5,  1826,  to 
April  5,  1827,  to  hew  and  work  coals, 
and  there  was  a  stipulation,  that,  dar- 
ing the  whole  time  of  his  hiring, 
save  for  one  fortnight  at  Christmas,  he 
was  to  be  allowed  not  less  work  than 
would  yield  28^.  in  each  fortnight. 
The  masters  were  empowered,  in  case 
they  thought  it  right  that  persons  em- 
ployed by  them  should  work  no  more 
than  nine  days  in  each  fortnight, 
"  to  lay  the  pits  off  work"  for  the 
other  days.  They  were  also  to  be 
able  to  lay  the  pits  off  work  at  or 
about  Christmas,  for  any  time  not 
exceeding  ten  working  days  ;  but  that 
the  persons  hired  should,  neverthe- 
less, continue  during  such  time,  and 
during  all  other  times  that  the  pits 
should  be  laid  off  work,  the  servants 
of  the  owners ;  aho,  tiiat  the  persons 
hired  should  do  and  perform  a  full 
day's  work  on  each  and  every  working 
day,  or  a  quantity  of  work  equal  to  a 
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day's  work,  and  should  not  leave  their 
work  until  such  day's  work  or  quantity 
of  work  should  be  fully  performed: — 
Heidj  that  this  was  an  exceptive  hir- 
ing. Regina  v.  Inhahitante  of  Wal- 
bottle,  442 

5.  An  examination  in  support  of  a 
settlement  by  hiring  and  service, 
stated,  ^*  I  duly  enter^  upon  the  said 
service,  and  continued  in  the  same  for 
a  whole  year;  and  during  the  said 
service,  and  under  the  same,  I  resided 
and  slept  in  the  said  parish  of  C. :" — 
Heldy  that  the  expression  "during 
the  said  service,"  taken  with  reference 
to  the  rest  of  the  examination,  must 
mean  "  during  the  whole  of  the  said 
service;"  and  that,  therefore,  residence 
for  forty  days  sufficiently  appeared. 
Regina  v.  Inhabitants  ofClixby,  619 

V.  Maid£n  Skttlement  of  Wife. 

See  Examination,  7. 

Settlement  by  Btrth. 

VL  Renting  Tenement. 

1.  The  examinations  on  which  an 
order  of  removal  was  made  to  St.  J. 
stated  a  derivative  settlement  of  the 
pauper's  mother  by  renting  a  tene- 
ment, ''No. 3,  H.  Street,  in  the  parish 
of  St.  J.,  and  afterwards  a  settlement 
of  the  pauper's  father,  by  renting  a 
tenement  "  No.  8,  H.  Street,  afore^ 
said  ;**'—'Heldf  that  the  word  "  afore- 
said," did  not  shew  the  latter  tene- 
ment to  be  in  the  same  parish  as  the 
former ;  and  that,  as  the  examinatidos 
disclosed  a  settlement  of  the  father, 
which  must  be  presumed  to  be  in 
some  parish,  though  that  parish  was 
not  stated,  the  mother's  settlement 
was  thereby  extinguished,  and  the  re- 
moval to  it  invalid.  Regina  v.  Inha- 
bitants of  St,  Margaret* Sj  Westmin-- 
eter,  31 

2.  On  the  trial  of  an  appeal  against 
an  order,  founded  on  a  settlement  by 
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renting  the  keep  of  a  cow,  evidence 
was,  that  in  1811  the  cow  was  hired 
of  B.  by  D.,  and  was  kept  in  the  pas- 
ture season  on  the  pasture  lands  of 
B.'s  farm ;  that  D.  put  the  cow  where 
there  was  feed  for  her,  but  nothing 
was  said  either  by  B.  or  D.  as  to  the 
manner,  or  in  what  particular  lands 
the  cow  was  to  be  fed : — Heldy  that 
this  was  not  sufficient  evidence  from 
which  the  sessions  might  infer  a  con- 
tract that  the  cow  should  be  pasture- 
fed,  and,  consequently,  that  no  settle- 
ment was  gained  by  it,  under  the  13 
&  14  Car.  2,  c.  12,  Begina  v.  JnAa- 
bilants  ofMendham,  560 

VII.  Seryimg  Office. 

A  ground  of  appeal  to  establish  a 
settlement  under  the  3  W.  &  M.  c 
11,  s.  6,  stated  that  the  pauper  had 
«*fpr  many  years,  to  wit,  1832,  1833, 
and  1834,  served  the  office  of  assessor 
and  collector  of  the  land  tax  and  assess- 
ed  taxes  in  C.  H.,  to  which  said  office 
he  was  duly  and  legally  appointed, 
and  during  which  years  he  was  an  in- 
habitant and  resident  in  C.  H.": — 
Heldf  Ist,  That  this  was  a  sufficient 
statement  of  a  public  annual  office; 
as  the  office  mentioned,  being  created 
by  act  of  Parliament,  was  known  to 
the  Court. 

2nd,  That  the  words  '<  duly  and 
legally  appointed"  shewed  that  the 
pauper  served  the  office  for  himself 
and  on  his  own  account. 

3rd,  That  residence  for  forty  days 
sufficiently  appeared,  as  the  words 
"  during  which  years  "  must  be  taken 
to  mean  strictly  "  during  the  whole  of 
which  years.'*  Begina  v.  Inhabitants 
of  An dersoHy  479 
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SUBPCENA. 

An  attachment  will  lie  against  the 
overseer  or  solicitor  of  a  parish  for 
dbobedience  to  a  suhpoena  duces  te- 
cum from  the  Crown  Office,  requiring 
them  to  produce  the  rate-hooks  of 
their  parish  at  petty  sessions,  in  an 
inquiry  into  a  pauper's  settlement. 
Regina  y.  Crreenaway,  Regina  v. 
Carey^  103 

SUMMONS. 

Where  the  interests  of  any  person 
are  to  he  effected  hy  an  order  of  jus* 
tices,  it  is  essential  to  the  Talidity  of 
such  order  that  he  should  have  an 
opportunity  afforded  him  of  heing 
heard  hefore  the  order  is  made ;  and 
the  ^  same  rule  applies,  although  the 
act  of  Parliament,  under  which  the 
order  is  made,  does  not  require  any 
previous  summons. 

Where  an  order  of  justices  was 
made  under  the  4  &  5  Will.  4,  c.  76, 
s.  27,  directing  the  guardians  of  a 
union  to  administer  relief  to  a  pauper 
unahle  to  work,  without  requiring  her 
to  reside  in  the  workhouse: — Heldy 
a  good  return  to  a  mandamus,  that 
neither  the  guardians  nor  the  church- 
wardens or  overseers  of  the  parish 
from  which  it  was  alleged  that  the 
pauper  is  entitled  to  relief  had  been 
summoned  to  attend,  or  were  present 
at  the  hearing  of  the  complaint  or  the 
making  the  order.  Regina  v.  Guard" 
ians  of  the  Totnee  Unions  82 


SURVEYORS, 
Appointmbnt  of.    See  Highway, 

4. 

It  is  not  competent  to  justices  un- 
der the  5  &  6  Will.  4,  c.  50,  s.  11,  to 
appoint  a  surveyor  of  highways  at  the 
same  special  sessions  at  which  they 
receive  notice  of  the  office  being  va- 
cant. Sect.  1 1  is  not  directory  only. 
Regina  v.  George  Beefy  655 

TURNPIKE. 

See    COMMITMSNT     AND     CONVIC- 
TION, 1. 

UNION  OF  PARISHES  AND 
TOWNSHIPS. 

See  Sessions. 

1.  Where  a  local  act  united  several 
parishes  into  one  district  for  the  pur- 
pose of  maintaining,  relieving,  and 
employing  the  poor  of  the  said  several 
parishes  from  one  common  fund,  and 
vested  the  care  and  management  of 
the  poor  in  a  board  of  guardians,  en- 
acting that  no  appeal  should  be  pro- 
secuted or  defended  by  the  church- 
wardens or  overseers  of  the  several 
parishes  without  an  order  of  the 
guardians;  but  that  nothing  in  the 
act  should  alter  the  laws  respect- 
ing the  removal  of  the  poor  existing 
between  the  parishes  within  and  with- 
out the  district : — Held,  in  the  case  of 
an  order  of  removal  to  a  parish  with- 
out the  district,  obtained  on  the  com- 
plaint of  the  churchwardens  and  over- 
seers of  one  of  the  united  parishes, 
that  a  notice  of  chargeability  sent  by 
three  of  the  guardians  created  by  the 
act  was  invalid.  Regina  v.  Inhabit- 
ante  of  St,  Mary,  Southampton^    61 

2.  The  parish  of  A.  consisted  of 
ten  townships,  eight  in  the  county  of 
D.,  and  two  in  the  county  of  F. 
The  parish  church  is  in  G.,  one  of 
the  former  townships,  and  there  are 
four    churchwardens   for  the  whole 
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parish,  who  act  only  in  ecclesiastical 
matters.  The  two  townships  in  F. 
have  always  had  their  own  overseers 
and  maintained  their  own  poor ;  the 
others  have  had  in  some  years  over- 
seers for  each  township,  and  in  others 
for  two  or  three  townships  jointly,  the 
number  varying  from  four  to  eight. 
In  1831,  four  overseers  were  appoint- 
ed to  serve  for  the  whole  of  the  parish 
in  the  county  of  D.  An  equal  poor- 
rate  has  been  always  agreed  to  by 
the  churchwardens  and  the  several 
overseers  in  general  vestry,  and  the 
rate  of  allowance  to  paupers  there 
ordered.  Separate  poor-rates  were 
made,  allowed,  and  collected  by  the 
overseers  in  the  separate  townships, 
and  the  poor  relieved  by  them,  and 
at  the  end  of  each  year,  they  set- 
tled the  accounts,  paying  and  receiv- 
ing to  and  from  each  other  the  sur- 
plus or  deficiency,  as  the  case  might 
be,  the  general  balance  being  handed 
over  to  the  account  of  the  next  year. 
That  part  of  the  parish,  from  1730 
to  1833,  occasionally  received  and  re- 
moved paupers  as  to  and  from  the 
parish  of  A.,  but  the  townships  never 
removed  to  each  other;  the  town- 
ships in  P.,  however,  occasionally  re- 
moved paupers  to  the  part  of  the 
parish  in  D.  In  and  since  1833,  in 
obedience  to  a  mandamus,  two  over- 
seei^  have  been  regularly  appointed 
for  each  township  in  D.,  which  has 


since  managed  its  trnn  affidrs  distinct 
from  the  others. 

At  the  trial  of  an  appeal  against  an 
order  of  removal  to  the  township  of 
G.,  the  sessions  found  that  the  hus- 
band of  the  pauper  gained  a  settlement 
in  G.,  in  1771,  by  hiring  and  service, 
and  died  in  1815;  that,  since  his 
death,  his  widow  was  regularly  re- 
lieved by  that  township,  while  resid- 
ing out  of  it.  They,  however,  quashed 
the  order  of  removal,  stating  all  the 
above  facts  for  the  opinion  of  this 
Court ! — 

Held: — 1.  That  the  signature  of 
the  churchwardens  of  A.  was  not  ne- 
cessary to  the  grounds  of  appeal  by 
the  township  of  G.  2.  That  no  set- 
tlement could  be  gained  in  the  town- 
ship of  G.  in  1771 ;  Uiat  the  relief 
was,  therefore,  given  by  mistake^  and 
not  conclusive  as  to  the  pauper's  set- 
tlement there.  Begina  v.  Inhabitants 
o/Actofh  183 

3.  A.  &  B.,  two  distinct  paiishes, 
were  by*the  4  Will.  4,  c.  xxiii,  united 
for  all  purposes  whatsoever  (except 
ecclesiastical  matters) : — Held,  that  a 
pauper  who  had  gained  a  settlement 
in  A.  previous  to  such  union  migtii 
afterwards  be  removed  to  the  united 
parishes  of  A.  and  B.  Regina  v. 
Inhabitants  of  St,  Martin^  416 

WARRANT  OF  DISTRESS. 
See  Poor  Rats,  9. 
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